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Dimmitt  vs.  Lashbrook.  Ejbctmeh*; 

[Messn.  Morehead  and  Brown  for  Appellant :  Mr.  Crittenden  for  Appellee.] 
From  the  CijtcuiT  Court  for  Mason  Countt. 
Chief  Justice  RoBxaTsozr  dolivorad  tha  Opiniou  uf  the  Court  JiprU  8. 

In  this  case  (ejectment,)  the  only  question  deemed  by  Qv«>tion  to  be 
this   court  worthy  of  special  consideration,  is,  whe*  tb^prop^Tmode 

then  as  the  appellant  contends,  the  circuit  court  erred  ^l  a>certainbg. 
.     .  ...  ,  .    \  -  the  eomer  of  a    .- 

in  instructing  the  jury  that,  ^^  where  one  corner  of  a  sur-  sorrej,  fHiere» 

vey  (having  had  four  corners)  is  lost,  and  it  cannot  be  ^^^**?*^" 
proved  where  the  corner  stood,  the  proper  mode  of  fix-  ed^themarksof 
ing  such  corner  is  by  pursuing  the  marked  line  of  the  ofth^™^iJl[£ 
original  survey,  leading  to  the  place  where  such  comer  mgto  it,aree(^ 
stood,  and  also  retracing  the  marked  boundary  leading 
from  the  place  where  the  corner  stood,  to  the  inter- 
section of  the  two  lines ;  and  if,  in  consequence  of  the 
ground  being  cleared  about  the  place  where  the  corner 

Vol.  If.  1 . 
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Spring  Torm  stood,  the  marked  boundary^  or  lines  of  the  original 
^  ®  ^  ^  •  survey,  cannot  be  traced  all  the  way  to  such  intersec* 
tion,  that  then  they  are  to  be  pursued  as  far  as  they 
still  remain,  and,  from  their  termination  at  the  cleared 
ground,  are  to  be  extended  the  general  course  of  tluU  part  of 
the  marked  line  8liU  remaining,  to  the  intersection  of  tiu  next 

The  lines  of  a  The  record  does  not  shew  what  facts  appeared  on  the 

k'^by'th'e"iri^  trial;  but  whatever  they  may  have  been,  or  whatever 

ginal  sarveyor,  they  may  have  conduced  to  prove  as  to  the  true  posi- 

forimty^*^*^ho  ^^^^  ^^  ^^  "^^^^^  of  the  line  as  -cannot  be  now  identified 

patent  cooraea  by  actual  demarcation,  we  are  of  the  opinion  that,  in 

and  distancea.)  ••          %       /*           •        •               •          .■         ••<«j 

most  be  uken  g>ving  the  foregomg  instruction,  the  circuit  judge  as- 

iJs^*»etraeboun.  gumed,  as  a  matter  of  law,  that  which  was  purely  a  ques- 
distence,  or^so  tion  o{  foct^  for  the  sole  consideration  of  the  jury ;  and 
far  ae  they  can  j^at,  therefore,  the  instruction  was,  in  that  respect,  im- 

be    diacovered.  .  ■  •  r       ' 

Iftbe  lines  were   provident  and  erroneous. 

o^h^ve'b^nrfl       Although  it  would  be  unreasonable  to  expect  that  any 

faced,  and  their  Surveyor,  however  vigilant  and  skilful,  could  pursue, 

camiotbe^lb^und  ^^^^  mathematical  precision,  the  exact  course  designated 

— ^the    patent  in  an  entry  or  patent,  and,  therefore,  the  line  actually 

most  govwn!^  traced  by  him  must,  when  sufficiently  identified,  be deem- 

Bat«whetherthe  ed  the  legal  as  well  as  actual  boundary ;  nevertheless, 

marked^und  whcn  he  shall  not  have  marked  the  line,  or  when  it  can- 


er 


if  BO,   where,   not  be  identified  thouirh  once  marked,  the  patent  course 

lire qnestions  0/   !•         .,      ,  .         ,  ,  w*    /      .      t        .1 

/aef ,  to  be  pro-   nxes  the  true  constructive  boundary.     But  whether  the 
ved,  and  deter-  ]\j^^  ^.^s  cver  actually  run  or  marked,  and,  if  it  were  so 

mined  by  ajury,     ,     .  ,      ,         .      "^  ,     ,        .  \. , 

and  not  more  designated,  i0/4ere  «<  t£cu«  are  not  deductions  of  law  Or  mat- 

deductions    of  j^^g  ^f  construction,  but  are  facts  to  be  ascertained  and*' 

law>tobedecid-  ,    ,.  .  ,  .1, 

6d  by  thf* judgp.  settled  by  a  jury,  and  a  court  should  not,  by  construc- 
tion, fix  the  line,  if  there  be  any  proof  whatever  tending 
legitimately  to  shew,  that  it  was  actually  run,  and  ic/iere. . 
If,  however,  there  be  no  proof  as  to  its  actual  position, 
even  though  there  be  proof  that  it  was  once  run  and 
marked,  the  patent  course  must  gaoem,  and  the  court 
should  so  instruct  the  jury. 

These  fundamental  positions  not  only  accord  with 
reason  and  propriety,  but  are  well  established  by  ad- 
judged cases.  In  Cowan  et  al  vs.  Fauntkrm)  etux.,  2 
Bibb,  262,  this  court  said—"  If,  however,  in  making  a 
survey,  a  line  shall  have  been  marked,  as  in  the  present 
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s,  only  a  part  of  its  distance,  it  would  seem  that  the 
bonndary  of  the  survey,  for  the  residtieof  the  distance, 
ahoold  be  ascertained  by  r^inning  a  line  as  nearly  direct 
as  practicable  from  the  termination  of  the  marked  line 
to  the  comer  called  for;"  that  is,  when  the  corner  is 
identified  :  but  when  the  corner  cannot  be  otherwise  es' 
tablished  than  by  construction,  the  line  mast  be  extend- 
ed according  to  the  patent  course,  unless  there  be  some 
evidence  that  it  wasactuaily  run  variant-from4bar«ottrse. 
Thus,  in  WiAart  vs.  Cosby^  1  ManhaU,  38S,  this  court 
said,   that   the  court  should  have  instructed  the  jury. 
^Hhat,  if  they  were  of  opinion,  from  the  evidence,  thai 
the  lines,  or  any  part  thereof,  from-  the  north  east  am 
sonth  west  cor^iers,  were  extended  variant  from  the  pa-^'* 
tent  course, — that,  so  far  as  those  lines  were,  in  thein 
epimouy  shewn  to  have  been  made,  they  must  give  bounf 
dary  to  the  claim  ;.  and  if  ikiy  tcert  of  opinion  those  b'ne» 
isere  noi  extended  to- the  intersection,  that  the  patent  courses 
from  the  points  where  they  are  shewn  to  have  existed,, 
should  be  extended  so  as,  by  their  intersection,  to  form, 
the  northwestern  corner." 

The  following  propositions  are  incontrovertibly  true 
npon  principle,  reason  and  authority  : — 

1.  When  there  k  no  evidence  that  a  line  was  actually- 
run  by  the  surveyor,  or  as  to  where  it  was  run,  the  pa- 
tent course  must,  as  a  matter  of  necessity  and  of  law,  be 
deemed  the  boundary.  2.  When  a  lino  was  actually 
run,  il  must  be,  as  so  run^  the  true  bounJary.  3.  Whc^ 
ther  a  line  had  been  so  run,  and  where  it  was  run,  arc 
facts  to  be  proved  by  witnesses^  and  ascertained  by  a  ju- 
ry, and  are  not  mere  deductions  of  law. 

Tested  by  these mteria,  the  instruction  we  are  consider^ 
ing  cannot  be  maintained  ;  for,  if  there  was  no  testimo- 
ny tending  to  shew  that  the  entire  line  was  actually  run 
by  the  original  surveyor,  or  where  it  was  run,  the  course 
called  for  in  the  patent  was  the  true  and  only  construc- 
tive boundary  ;  and  if  the  proof,  in  any  degree,  tended 
to  shew  that  the  whole  line  had  been  run,  whether  it 
was  so  run,  and  wherCj  were  facts  which  the  jury,  and 
not  the  court,  should  have  decided. 


Spring  Tdnm 
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There  is  not,  in  our  opinion,  any  thing  (as  the  counsel 
for  the  appellant  seems  to  suppose)  in  the  case  of  Thorn' 
berry  vs.  Ckurehill  and  wife^  4  Monroe^  29,  in  the  least 
degree  incompatible  with  the  principles  we  have  herein 
recog:ni8ed.  In  that  case,  the  jury,  upon  what  evidence 
ihe  opinion  does  not  shew,  having  established  a  line  as  Car 
as  it  was  identified  by  marks,  and  having  continued  it,  af- 
ter these  failed,  according  to  the  course  as  defineil  by  so 
much  of  it  as  was  marked,  this  court  siistaineti  the  ver* 
diet,  because  it  was  according  to  ^^fact^^  and  'Vlau,^'  and 
because  the  line,  as  thus  extended,  was  mare  fa»orabk  to 
tlie  complaining  party  t/tan  t^  would  have  been  had  the  patent 
course  been  adopted^  and,  therefore,  he  had  no  right  to 
complain.  But  the  court  certainly  did  not  decide  that, 
when  a  line  had  been  run  in  part  onb/y  it  should  be  extend- 
ed the  whole  distance  (called  for)  on  the  general  course 
of  so  much  as  had  been  marked ;  and  even  had  such 
been  the  decision  in  that  case,  we  could  not  regard *]t  as 
authoritative,  because  it  would  not  only  be  irreconcila* 
ble  with  reason,  but  contrary  to  an  unbroken  series  of 
adjudications  ever  since  the  case  of  Bryan  ^c-  vs.  Beekleyy 
in  Sneed  and  in  Select  Caeee,  It  is  a  self-evident  proposi- 
tion, that  the  calls  of  the  patent  must  define  the  bounda- 
ry, excepting  so  far,  and  only  so  far,  as  the  lines  actual- 
ly made  by  the  original  surveyor  deviated  from  those 
calls. 

Nor  does  the  opinion  in  4  Monroe  {eupra)  even  inti- 
mate that,  whether  the  line  partially  identified  by  marks 
had  been  actually  extended  its  whole  length,  and  how  it 
had  been  extended,  were  questions  of  law,  or  of  con- 
struction to  be  settled  by  the  court,  and  not  pure  mat- 
ters of  fact,  for  the  consideration  of  the  jury.  All  that 
was  decided  in  that  case,  so  far  as  it  can  bear  on  this, 
was'that  the  facts  authorized  the  verdict,  and  that,  of 
course,  it  was  according  to  law.  But  the  circuit  court 
did  not  in  that  case,  as  in  this,  instruct  the  jury  how  to 
extend  the  line ;  and  that  case,  properly  considered,  is 
rather  an  authority  against  the  right  to  give  such  an  in- 
struction, and  tends  to  shew  that  a  jury  may,  in  such  a 
case,  decide  whether  the  whole  line  was  run,  and  tc/iere 
it  was  run. 
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In  Bryan  ^.  vs.  Beckley,  Uu,  Set.  Ca,  03,  this  court     Spring  Term 
nid  that,  ^^  nothing  but  necessity  will  justify  a  depart-        i  ^  3  ^  • 
ore  either  from  course  or  distance ;"  and  in  the  same       JHrnmUt 
case,  page  98-9,  we  find  the  following  language : — "  Vis- 
ible and  actual  boundaries,  as  rules  to  govern  the  prop- 
erty of  men,  are  far  preferable  to  ideal  lines  and  corners; 
but  when  these  actual  land  marks  fail,  we  ronst  resort  to 
the  next  best  evidences — courses  and  distances — as  pro- 
ducing a  reasonable  degree  of  certainty,  and  a  necessary 
security  against  the  acts  of  the  fraudulent  and  depraved, 
and  against  time  and  the  elements." 

Nothing  but  the  actual  running  of  a  line  variant  from 
the  patent  course  and  distance,  c^U'give  any  other  boun- 
dary than  that  defined  by  the  calls  of  the  patent.     Whe- 1 
ther  a  line  was  actually  run,  and  hov>  and  ir/iere,  arc  evi- ! 
dently  matters  of  fact,  and  not  deductions  of  law ;  andf 
policy  and  law  certainly  require  that  the  patent  calls! 
should  define  the  boundary,  unless  there  be  strong  and 
satisfactory  evidence  shewing  that  an  actual  survey  was 
made  varying  from  those  culls. 

In  this  case,  the  court  had  no  right  to  say  that,  be- 
cause a  part  of  a  line  was  identified  by  actual  marks, 
the  whole  line  had  been  actually  marked  or  traced  by 
the  original  si^vcyor.  Nor  had  it  a  right  to  decide,  as 
a  deduction  of  law,  that,  if  the  entire  line  had  been 
marked,  it  was  elongated  in  the  general  course  of  so  much 
of  the  line  as  could  still  be  identified  by  the  actual 
marks.  The  proof  might  be  such  as  to  justify  the  infer- 
ence, as  a  matter  of  fact,  that  the  entire  line  had  been 
run  and  nuirked ;  and  even,  also,  to  allow  the  like  in- 
ference that  the  whole  line,  as  run.  corresponded,  in  all 
its  parts,  in  its  deflection  from  the  patent  course ;  but 
whether  there  was  such  a  completion  of  the  actual  line, 
or  such  a  uniformity  of  departure  throughout  the  whole 
length  of  the  line,  would  be  more  or  less  probable  ac- 
cording to  the  facts  proved.  Is  the  line  well  marked 
from  the  corner  to  the  cleared  ground  ?  Then  it  may 
be  probable,  especially  if  other  lines  are  marked,  that 
the  whole  of  this  line  was  originally  marked.  But  oth- 
erwise such  probability  would  be  greatly  diminished, 
perhaps  altogether  destroyed.      What   proportion  in 

Digitized  by  VjOOQiC 


DECISIONS  OF  THE    COURT 


Spring  Term 
1634. 


length  does  the  line,  as  now  marked,  bear  to  the  distance 
called  for  ?  And  what  is  the  general  course  of  the  line 
as  marked  ?  Is  it  rectilinear,  or  is  it  unusually  erratic  of 
zigzag  ?  If  the  latter  be  the  character  of  the  marked 
line,  then  it  is  not  only  not  probable,  but  is-  iu  fact  im- 
probable, that  such  irregularities  as  cannot  be  ascribed 
to  a  settled  deviation  of  the  compass,  were  unifomt 
throughout  the  whole  line  from  corner  to  corner,  h  is 
thus  manifest,  that  the  law  cannot  arbitrarily  fix  any  1 
other  line  than  that  which  the  patent  prescribes,  and  that  I 
whether  a  jury  should  do  so  or  not,  must  depend  alto- 
gether on  the  character  of  the  proof  tending  to  shew  an 
actual  line  different  from  the  ])atent  course. 

As  the  proofs  are  not  all  exhibited  in  this  record,  this 
court  could  not  decide  whether  they  would  have  sus- 
tained the  verdict  had  the  jury  been  untrammelled  by 
instructions ;  nor  would  it  be  proper  to  decide  that 
point,  even  had  the  record  presented  all  the  evidence^ 
because,  whatever  the  facts  may  have  been,  as  the  jury 
was  not  left  free  to  decide  for  thenmelves  on  the  effect  of 
the  proof,  (he  judgment  must  be  reversed >  and  the  cause 
remanded  for  a  new  trial. 


elSl    Ij 


Chanchst.  Brown  against  Parish. 

[Mr.  Haggin  for  Appellant :  Mr.  Crittenden  for  Appellee.] 
From  the  Circuit  Court  for  Woodford  County. 
April  8.  Chief  Justice  Robert80I7  delivered  the  Opinion  of  the  Coart. 

Sale  of  land  Oliver  Brown,  the  appellant,  owning  a  tract  of  land 

by  description,  near  Versailles,  and  on  each  side  of  the  road  leading  to 

encetothequan  Lexington,  sold,  on  the  19th  of  March,  1831,  to  James 

^^^y-  Parish,  a  triangular  piece,  detached  by  the  road  from 

the  residue  of  the  tract  and  adjoining  the  lisind  of  Parish; 

and,  in  April  of  the  same  year,  conveyed  the  legal  title, 

by  a  deed  reciting  the  payment  of  the  consideration — 
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Ihree  hundred  dollars— describing  the  boundaries  by    Spt«gTenn 
courses  and  distances^  and  designating  the  land/  with-       18  84. 
t)ut  any  allusion  to  quantity,  '^  as  being  the  pi^ee  of  land 
ienown  by  the  name  of  Brown*s  GU  Jfine-pence,  be  the  same 
more  <tr  less,'*^ 


Afterwards,  in  August,  1631,  to  obtain  appropriate  Allegations  of 
relief,  Brown  filed  a  bill  in  chancery,  alleging  that,  when  ^^®  ^^^' 
he  sold  the  land,  he  supposed  that  the  quantity  was 
about  eight  acres;  that  he  had  since  ascertained  that  the 
boundary  contained  seventeen  acres  and  a  quarter  ;  that, 
in  the  contract)  each  party  estimated  the  land  at  thirty 
five  dollars  per  acre,  and,  therefore,  three  hundred  dol- 
lars was  the  stipulated  consideration  ;  and  that,  prior  to 
the  contract,  Parish  had,  by  clandestine  means,  ascer- 
tained the  actual  quantity  of  acres,  but  fraudulently  con- 
cealed his  knowledge  of  that  fact,  although  he  knew 
that  Brown  was  not  willing  to  take  less  than  thirty  five 
dollars  an  acre. 

All  the  material  allegations  of  the  bill,  except  ns  to  the  The  answer-* 
actual  quantity  of  the  land,  were  denied  ;  and  the  proofs  JJ^of.  "* 

read  on  the  hearing  of  the  cause,  establish  the  following, 
and  no  other  material  facts.  FirU.  The  land  was  sold 
and  was  conveyed,  in  gross^  by  its  name  (^^  The  Cut 
JVtne-pence")  and  by  its  boundaries  only.  Second.  Be- 
tween the  date  of  the  contract  and  that  of  the  convey- 
ance, Parish  had,  more  than  once,  endeavored  to  ascer- 
tain the  quantity  by  stepping,  and  had  an  actual  survey 
made  by  a  surveyor.  7%trd.  After  thus  ascertaining  the 
quantity  to  be  seventeen  aind  a  quarter  acres,  Parish  said 
he  had  not  expected  that  there  was  so  much  ;  that  he 
supposed,  when  be  made  the  contract,  that  the  quantity 
was  about  nine  acres,  and  that  he  was  apprehensive  that 
Brown  would,  if  he  ascertained  the  true  quantity,  re-- 
fuse to  convey  the  entire  triangle.  Fourth.  Brown  hav- 
ing been  asked  (before  he  ascertained  the  quantity,  as 
we  infer,)  whether  he  had  sold  the  land. by  the  acre,  and 
for  how  much  an  acre,  answered  that  it  was  ^'  a  lumping 
bargain  ;^^  and  then,  to  the  interrogatory,  '^  suppose  there 
are  not  more  than  four  orfae  acres  ?"  heanswered,  *^  it  was 
a  lumping  bargain.^^  Fifth.  Parish  having  prepared  a  ' 
deed,  describing  the  true  quantity,  and  the  courses  and 
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^  ^  ^  ^ '  together  with  the  plat  of  the  survey v  to  Brown,  who  in- 
sisted that  the  surveyor  was  mistaken  ;  offered  to  bet  a 
large  sum  that  the  boundary  did  not  contain  as  much  as 
seventeen  acres  ;  said  that  he  had  not  sold>  and  never 
would  have  sold,  the  land  by  the  acre,  but  had  sold  it 
*'  as  the  piece  of  land  known  as  the  Cut  Nine-pence>  for 
a  certain  sum,"  and  thereupon,  haxnng  Imd  the  quantity 
erased^  he  signed  and  delivered  the  deed. 

The  circuit  court  dismissed  the  bill,  and  this  appeal 
is  prosecuted  to  reverse  that  decree. 
Yrmd  or  mis-       If  the  appellant  be  entitled  to  any  relief,  his  equity 

iTwntracT.mu'rt  '^^^^  ^^"'^  ^^^°^  either  fraud  or  mistake,  or  bpth  com- 
be  established,    bined. 

i^ee^fo/rescisl  '^^^  imputed  fraud  has  not  been  established.  It  is  not 
Bioo,or  relief  on  here  necessary  to  discuss  or  decide  the  question  whether, 
advaiuage  ob.  if  Parish  had  known,  by  actual'  mensuration,  the  true 
taiaedb;roneof  quantity  of  land,  (Brown  believing  that  it  did  not  ex- 
ceed nine  acres,)  the  failure  to  communicate  the  fact 
No  proof  of  would  have  been  that  species  of  suppresrio  veri  which  is 
ease.  ^   deemed  fraudulent  ;  for  there  is  no  proof  that  Parish 

had,  at  the  date  of  the  first  agreement,  ascertained  the 
quantity,  or  knew  that  it  exceeded  or  equalled  nine 
acres ;  and  the  information,  which  he  afterwards  obtain- 
ed, was  communicated  to  Brown  before  he  subscribed 
his  name  to  the  deed ;  and  although  Parish  expressed 
the  apprehension  that  Brown  would  not  convey  if  he 
knew  the  true  quantity,  yet  no  artifice  was  used  for  con- 
,    cealment  or  delusion  ;  but,  on  the  contrary,  the  deed  re- 
cited the  courses  and  distances  and  quantity  truly,  as 
they  had' been  ascertained  by  actual  survey,  and  the  plat 
of  the  survey,  exhibiting  all  the  same  facts  in  a  more 
authentic  form,  was  shewn  to  Brown  before  be  executed 
the  contract. 
The  proof  of  a       Nor  b  there  satisfactory  proof  of  any  such  gross  and 
fek^t'*  *^'*^"  palpable  mistake  as  would  justify  a  decree  for  any  re- 
"^ '  lief. 

The  question  is  not  whether  an  executory  agreement 
should  be  specifically  enforced  ;  but  whether  an  execu- 
ted agreement  shall  be  modified  and  reformed. 
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The  deed  is  the  highest  evidence  of  what  the  contract 
was  ;  it  cannot  be  contradicted  by  testimony  of  an  in- 
ferior grade  ;  and  therefore,  to  justify  a  decree  for  any 
relief  ais^ainst  its  legal  effect,  on  the  ground  of  oiistake 
merely  in  its  execution,  the  proof  must  be  clear  and 
conclusive,  and  the  mistake  not  only  gross  and  palpable, 
but  such  as  could  not  have  occureil  had  not  the  party 
complaining  been  reprehensibly  supine,  or  unreasonably 
credulous  or  incredulous,  as  to  the  truth  and  import  of 
farts  of  \vhich  he  had  notice. 

In  this  case,  there  is  no  such  proof  of  any  such  mis- 
take. The  conveyance  is  not  of  a  tract  of  land  of  desig- 
noUd  quantity^  ^^fRore  or  Uss*^ — but  is  simply  a  deed  for  a 
specified  boundary  of  a  tract  of  land  designated  by  its 
name,  and  containing  no  specified  quantity,  either  ascer- 
tained, stipulated  or  conjectured,  it  has  been  said,  oT' 
gjtendOf  by  our  predecessors,  that,  against  such  a  deed, 
no  mere  mistake  as  to  quantity  (when  there  is  no  artifice 
.er  misrepresentation,)  would  authorize  a  decree  for  re- 
lief. Conceding  that  the  principles  of  equity  might  jus- 
tify relief  against  such  a  deed  on  such  ground,  in  a  pos^ 
nbk  casty  we  are  nevertheless  satisfied  that  such  a  case 
can  hut  seldom  arise,  and  must,  when  it  presents  itself, 
be  characterized  by  peculiar  circumstances  of  extraordi- 
nary mistake  and  indubitable  hardship. 

Here  the  appellant  would  not  sell  his  land  as  a  tract  of 
any  definite  quantity  of  five,  six,  seven,  eight,  nine  or 
ten  acres.  He  said  lie  supposed  that  the  triangle  contain- 
ed about  secetiy  eight  or  fiine  acres,  but  that  he  would  sell  it 
"in  the  /ump,''  and  in  no  other  way  ;  and  that,  if  it  con- 
tained only  four  acres,  still  it  was  a  sale  "in  the  Ztimp." 
Had  there  been  only  four  or  five,  instead  of  eight  or 
nine  acres,  would  he  have  held  himself  liable,  by  con- 
tract or  in  honor,  for  the  deficit .'  The  facts  will  hard- 
ly allow  such  a  presumption.  Then  a  duplication  of  his 
conjectural  quantity  should  not  entitle  him  to  redress  in  a 
court  of  conscience.  The  facts  tend  to  prove,  in  cor- 
roboration of  the  deed,  tlint  (for  three  hundred  dollars,) 
he  sold  his  "  Cut  Nine-pence" — his  whole  Cut  Nine- 
]ience — whatever  it  might  contain,  or  whatever  it  might 
be  worth.    He  has  not  even  proved  that  the  seventeen 

Vol.  II.  2 


Spring  Term 
1834. 


The  deed  ofland 
conveyed  is  Uie 
best  evidence 
of  the  terms  of 
sole,  and  most 
prevail  (as  evi- 
dence of  ttie 
contract)  unless 
there  is  clear 
proof  of  frattdy 
or  of  some  mis- 
take— such  as 
woald  never 
occur  without 
great  wdint  of 
heed  in  the  com- 
plaining partj^. 

A  party,  fof 
a  sum  certain, 
sells  a  piece 
of  land,  by  its 
known  name  Sf 
boundaries,  re- 
fusing to  stipu- 
late for,  or  to 
state,  the  quan- 
tity. The  ven- 
dee, before  the 
execution  of  the 
deed,  ascertains 
the  true  quanti- 
tjr — but  prac- 
tises no  (rand 
nor  any  con- 
cealment about 
it.  Though  the 
piece  contains 
more  than  twice 
as  much  in  fact, 
as  the  vender 
supposed,  he 
must  abide  the 
consequence  of 
his  inadverten- 
ey^having  no  re- 
medy, or  cause 
of  complaint. 
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and  a  quarter  acres  are  worth  much  more  than  three 
hundred  dollars ;  and  there  is  not  a  semblance  of  jproo^ 
.that  eight  acres  were  worth  as  much  as  that  sum. 

But  had  there  been  satisfactory  proof  of  a  gross  and 
injurious  mistake,  as  to  quantity,  in  the  execution  of  the 
contract,  the  appellant  would  not  have  presented  a  case 
within  the  equitable  rule.  He  tootM  not  know  the  quan- 
tity of  land  he  had  sold  and  was  about  to  convey.  Even 
after  the  deed  and  the  plat,  both  giving  the  courses  and 
distances  and  the  true  quantity,  had  been  seen  by  him, 
he  persisted  in  the  determination  to  convey  as  he  bad 
sold-^by  the  boundary  and  tiiat  only.  It  seems  to  us 
clear,  therefore,  that  he  has  no  just  cause  for  appealing 
to  the  chancellor  to  be  relieved  from  the  consequences 
of  sudi  a  contract.  All  the  extraneous  facts,  pro])erly 
considered  altogether,  do  not  contradict,  but  tend  to 
con^rm  the  legal  import  of  the  deed:  that  is,  that  Brown 
was  indisposed  to  an  ascertainment  of  the  precise  quan* 
tity,  and  a  sale  by  the  acre  for  the  actual  vendible  value* 
but  preferred  a  '^  chancing  bargain"  for  three  hundred 
dollars,  for  the  "  Cut  ^ine-pence^^^  whatever  it  might 
contain.  He  has  not  shewn  any  equitable  ground  for 
obtaining  relief  from  such  a  contract,  which  he  seemed 
inflexibly  predetermined  to  make,  and  which  he  execu* 
ted  in  the  face  of  light  and  knowledge. 

Decree  affirmed. 


CHANCEat.  .  ^  Harris  against  Smith  &c. 

[Ilr.  Amos  Davis  for  Plaintiflf:  Messn.  Wickliffe  and  Wooley  and  Mr. 
Crittenden  for  Defendants.] 

From  thb  Circuit  Court  for  Pike  Countt. 
Jinril  8.  Jndge  Underwood  delivered  the  Opinion  of  the  Coart. 

dtatemootoftfae  A  judgment  was  obtained  against  Lester,  for  the  pur- 

[^•"^P^^^  chase  money  of  a  tract  of  land,  which  he  contracted  for 

with  the  Prestons,  who  claimed  under  Smith  &c.    Les* 
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Harru 

vs. 
Smith  4*c. 


ter  thereupon  filed  hit  bill,  suggesting  that  Harris  had  Spring  Term 
purchased  the  ]and  on  account  of  the  taxes  due  thereon,  ^t^Jj^ 
and  had  obtained  a  deed  pf  conveyance  therefor  from 
the  register ;  in  consequence  of  which,  apprehensions 
were  entertained  that  the  title  of  Harris  would  prove 
superior  to  that  of  his  vendors,  and  those  under  whom 
they  claimed.  Lester  therefore  made  Harris,  the  Pres- 
tons,  Smith  &c.  defendants  to  his  bill,  prayed  that  they 
might  be  compelled  to  interplead,  and  set  forth  their  va- 
rious claims  and  titles  ;  and  in  the  event  of  being  unable 
to  obtain  a  good  title,  asked  for  a  rescission  of  the  con^ 
tract  &c. 

Harris  answered,  setting  up  the  validity  of  bis  title 
under  the  register's  deed.  lie  made  his  answer  opemte 
as  a  bill  against  Smith  &c.,  and  prayed  that  they  might 
be  compelled  to  relinquish  all  claim,  and  that  his  title 
might  be  quieted  &c. 

Smith  &c.  answered,  impeaching  the  validity  of  the 
register's  deed  ;  made  their  answer  a  cross  bill  against 
Harris,  and  prayed  that  he  might  be  compelled  to  re* 
linquish,  in  order  to  quiet  their  title  &c. 

In  April,  1831,  Lester  dismissed  hh  bill  upon  a  com- 
promise between  himself  and  the  plaintiffs  at  law.  In 
July,  1831,  Smith  &c.  filed  their  answer  and  cross  bill 
to  the  bill  of  Harris  against  them.  In  October,  1831, 
Harris  discontinued  his  cross  bill  against  Smith  &c.  In 
October,  1832,  the  court  took  the  cross  bill  of  Smith 
&c.  against  Harris,  for  confessed,  and  rendered  a  decree 
against  him,  requiring  him  to  convey  to  Smith  &c.  To 
reverse  this  decree,  Harris  prosecutes  a  writ  of  error. 

The  main  question  relates  to  the  jurisdiction  of  the  A  part);  not  m# 
court.  The  holder  of  the  legal  title,  not  in  actual  pos-  Jor^toi^/ 
session,  cannot,  as  a  general  rule,  maintain  a  bill  to  quiet  orij^inal  bill  toj 
his  title,  and  to  compel  a  relinquishment  of  adverse  2^00^^!^"!^^^ 
claims.  But  in  this  case,  we  think  the  chancellor  acted  reiinqaishmeat  i' 
correctly  in  deciding  the  controversy  between  Harris  dai"— .-^SIJ 

where  oner  in 
poflsenion  brings  hit  bill  against  thoae  fiom  whom  he  cJerives  title,  and  makes  othen  al- 
so, from  whose  claims  be  apprehends  danger,  defendants— reqninnc  them  to  mterplead 
with  his  vendors — the  chancellor  will  take  jurisdiction  as  between  these  defendants,  and 
settle  the  whole  controversy  ;  and  the  jurisdiction,  having  once  attached,  will  not  be  taken 
away  by  the  dismissal  of  the  original  bill ;  a  decree  oponaoy  remaining  cross  bill,  will  be 
cfikctoaL 
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Harris 

vs. 

Smith  ^c. 


and  Smith  &c.  Those  claiming  under  Smith  &c.  \irere 
in  possession.  Lester  made  out  a  proper  case  for  the  in- 
terposition of  a  court  of  chancery  in  his  behalf.  Before 
he  should  be  compelled  to  pay  the  purchase  money,  tiie 
chancellor  ought  to  liave  seen  that  he  could  get  a  good 
title.  There  was  no  way  to  do  justice  to  Lester  but  by 
compelling  Harris  and  Smith  he.  to  settle  between  them 
who  had  the  better  right.  They  were  properly  brought 
before  the  court  for  that  purpose.  Harris  undertook  to 
settle  his  right  by  filing  his  answer,  and  making  it  ope- 
rate as  a  bill  against  Smith  &c.  They,  although  protest- 
ing against  the  jurisdiction,  entered  upon  the  controver- 
sy with  a  view  to  compel  Harris  to  relinquish,  and  per- 
severed until  a  decree  was  rendered  in  their  favor.  The 
chancellor  having  thus  gotten  hold  of  the  contest,  as  inci- 
dental to  the  administration  of  complete  justice  in  behalf 
of  Lester,  there  can  be  no  doubt,  if  Lester  had  not  com- 
promised and  dismissed  his  bill,  and  if  Harris  had  not 
discontinued  his  cro^s  bill,  that  it  would  have  been  nec- 
essary to  adjudicate  upon  the  conflicting  claims ;  and 
then^  as  the  chancellor  <lelights  to  settle  the  whole  of  a 
controversy  in  its  different  ramifications,  to  prevent  a 
multiplicity  of  suits,  and  all  parties  being  before  him,  he 
would,  by  his  decree,  have  put  an  end  to  the  whole 
case  l)etween  all  the  parties. 

We  do  not  ixjrceive  how  the  jurisdiction  can  be  oust- 
ed by  the  conduct  of  one  or  more  of  the  parties  compro- 
mising or  discontinuing  the  cross  bill  filed.  It  would  be 
of  evil  tendency  to  allow  such  a  practice.  It  might,  af- 
ter the  trouble  and  expense  of  preparation,  put  the 
rights  of  a  party,  reluctantly  drawn  in,  at  stake  upon 
the  issue  of  a  new  suit.  We  cannot  thus  allow  parties 
•to  withdraw  from  a  jurisdiction  which  has  fairly  at- 
tached. 

Upon  the  merits,  the  court  decided  correctly.  The 
last  proviso  in  the  twenty  third  section  of  the  act  of 
1799,  entitled  ''an  act  to  amend  and  reduce  into  one  the 
several  acts  establishing  a  perhfianent  revenue,"  saves  the 
rights  of  femes  coverts.   There  were  ivro  femes  coverts  hold- 


t  Tlie  revenue 
lawofl799,an- 
der  which  land 
was  aold  for  tax- 
es, saved  the 
rights  of /eiiiM 
coverti — a  sale 
of  land  in  which 
imy  feme  eo- 
ffert  was  a  joint  owner  was  invalid,  and  the  register's  deed  passed  no  title. 
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jng  a  joint  interest  in  the  land  at  the  time  it  was  sold  by 
the  register  for  taxes.  Since  the  sale,  Smith  &c.  have 
paid  the  taxes  for  those  years  on  account  of  which  the 
sales  were  made,  one  of  the  Jemes  still  remaining  covert. 
These  facts  effectually  destroy  the  validity  o{  Harris' 
claim. 

Decree  affirmed,  with  costi. 


Spring  Term 
1884. 

VB. 

Morri$(m*s 
Widow  ^'C. 


Morrison  against  Morrison's  Widow  &c.     Chaitcrry, 

[Mr.  Ilagg'iQ  for  Appelluit :  Mr.  Crittenden  for  Appellees.] 
From  the  Circuit  Court  for  Woodford  Cctuktt. 


Judge  Nicholas  delivered  the  Opinion  of  the  Conrt. 

Mrs.  Morrison,  having  renounced  the  provision  made 
for  her  by  the  will  of  her  deceased  husband,  united  in 
a  bill  with  soiue  of  his  children,  for  a  settlement  and 
distribution  of  tlie  personal  estate,  and  also  claiming 
dower  in  seven  slaves,  which  her  husband  sold  and  con- 
veyed, during  his  last  iilnes^r  to  his  brother  David  C. 
Morrison.  She  states  that  these  slaves  were  all  that  her 
husband  owned ;  that  their  sale  and  conveyance  were 
secretly  made  and  purposely  concealed  from  her,  until 
after  she  had  made  her  renunciation  of  the  will,  and 
were  then  immediately  taken  into  possession  by  David 
C.  Morrison  ;  that  previous  to  her  renunciation,  she  had 
consulted  with  him,  whether  she  ought  to  renounce  or 
not ;  that  he  advised  her  to  do  it,  and  made  a  calcu- 
lation of  the  value  of  her  third  of  the  slaves,  to  prove 
to  her  that  such  was  her  interest. 

He  admits  that  the  conveyance  to  him  was  secretly 
made,  and  states  that  it  was  concealed  from  her  during 
her  husband's  life,  at  his  particular  request ;  admits  that 
he  staid  a  night  at  her  house,  between  the  death  of  her 
husband  and  her  renunciation;  that  whilst  there,  she 
consulted  with  him  whether  she  ought  to  renounce,  and 


^pril  8. 

Statement  ofthe 
case,a8  contaia- 
edin  the  bill. 


The  answer — 
its  admissions, 
and  denials->the 
fonnersufficient 
withoat  proqf* 
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Morrhon 

Morrifon*s 
Widow  Src 


A  man  makes  a 
bill  of  sale  to 
his  brother,  in 
secret,  of  all  his 
slaves,  and  dies, 
leavmg  a  will 
in  which  he  pro 
vides  for  his  m  i- 
dow.  8he  thinks 
of  renouncing 
the  provision  4r 
taking  the  dow- 
er allowed  by 
law,  and  con- 
sults the  broth- 
er on  the  sub- 
ject. He,  nev- 
ertheless, con- 
ceals from  her 
th^  fact,  that 
the  slaves  had 
been  conveyed 
to  him,  until  she 
has  made  an  e- 
lection  not  to 
take  under  the 
will:— held  that 
the  concealment 
was  a  fraud  up- 
on the  widow — 
in  consequence 
of  which  she 
shall  be  allow- 
ed her  dower  in 
the  slaves,  the 
secret  convey- 
ance in  tne 
husband's  life 
time  notwith- 
standing. 


that  he  did  not  disclose  to  her  his  purchase  of  the  slaves, 
but  denies  that  he  advised  her  to  make  the  renunciation, 
or  made  any  calculation  shewing  it  would  be  for  her  in- 
terest ;  on  the  contrary,  he  says  he  expressly  declined 
giving  her  any  advice  on  that  subject,  and  referred  hei- 
to  her  father,  as  the  more  proper  and  equally  compe- 
tent person  to  give  her  ad\fice. 

It  is  unnecessary  to  determine,  whether  the  testimony 
of  the  witness  relied  on  to  prove  he  gave  the  advice  as 
charged,  be  admissible,  and  if  admissible,  whether  i4 
would  be  sufficient,  with  the  other  circumstances,  to 
prove  that  he  did,  in  opposition  to  the  express  denial  of 
his  answer.  We  think  his  own  admissions  entitle  her  to 
the  relief  prayed  against  him. 

It  is  not  necessary  to  the  case  that  he  should  actually 
have  given  the  advice.  The  law9^eqnally  with  morali- 
ty, requires  that  he  should  have  disclosed  his  title  to  the 
slaves,  as  well  as  forborne  to  give  such  advice.  Every 
principle  of  ethics  and  of  law,  that  requires  the  forbear- 
ance of  the  one,  equally  enjoins  the  performance  of  the 
other.  The  one  was  as  much  calculated  to  deceive  and 
produce  the  injury,  which  ensued,  as  the  other.  No 
blameless  motive  can  be  presumed  for  his  failure  to  dis- 
close his  title,  when  he  knew  that  the  possession  of  that 
information  was  indispensable  to  her,  in  order  to  attain 
a  correct  conclusion  as  to  her  true  interest,  on  the  sub- 
ject about  which  she  was  consulting  him.  Even  the  al- 
leged motive,  for  the  original  concealment,  had  ceased 
with  her  husband^s  death.  None  can  be  imagined  for 
continuing  it  afterwards,  but  that  of  thereby  tempting 
her  to  commit  the  act  she  did,  to  her  own  p'rejudice, 
through  ignorance  of  the  sale  to  him.  He  knew  she 
was  in  error  on  that  subject,  and  supposed  the  slaves  li- 
able to  her  dower  claim.  His  failing  to  undeceive  her, 
could  only  have  resulted  from  a  desire,  on  his  part,  that 
she  should  injure  herself  by  making  the  renunciation. 
The  obligation  on  him  to  make  the  disclosure  was  the 
more  imfierative,  because  he  had  been  a  participant  in 
the  original  arrangement  by  which  the  sale  had  been 
made  in  secret,  and  purposely  concealed  from  her. 
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When  it  was  first  determined,  in  the  case  of  Pasky  vs.  Spring  t'crm 

Freeman^  3  D.  ^  £.  51,  that  a  man  was  liable  to  an  ac-  ^  ^  ^ 4- 

lion  for  knowingly  and  falsely  representing  an  insolvent  Jifomton 

as  worthy  of  credit,  it  was  at  the  same  time  conceded  vs. 

that  he  was  not  bound  to  give  his  opinion  or  informa-  Wiimjo^Xe 

tion  on  such  subject,  if  he  chose  to  withhold  it,  and  that  oiie^who  has  a 

he  had  the  privilege  of  silence.     He,  however,  has  no  claim  to  prop- 

such  privilege  of  reserve  and  silence,  when  he  witnesses  by  M^Bees^ 

a  negotiation  for  his  property,  or  when  he  is  applied  to  o^ber   negotia- 

by  one  intending  to  purchase,  to  know  whether  he  has  J^  Jf  if,  ^d 

any  claim  to  it.     The  purposes  of  trade,  and  the  inter*  remams  silent ; 

ests  of  society  generally,  require  that,  one  intending  to  consulted  abo^ 

purchase  should  have  the  right  to  make  such .  enquiry ,  hw  title  or  claim 

and  that  the  other  should  be  bound  to  answer.    The  law  about  the  poli- 

accordingly  makes  it  his  duty  to  give  an  answer.     None  7  ^^  *  y^" 

°  •'                                    ^        o  cbase   oontem- 

of  the  reasons  upon  which  he  is  exempted  from  commu-  plated  by  ano- 

nicating  his  knowledge  of  the  insolvency  of  his  neigh-  {J%'igdo8*e^"hi8 

bor,  require  a  similar  exemption  when  asked  as  to  his  right,  tide  or 

interest  in  property  which  the  enquirer  is  about  to  pur-  ^^  b'^'qu^ 

chase.     There  can  be  no  legitimate  motive  for  conceal-  tion ;  and  if  he 

ing  his  proprietorship  sufficient  to  exempt  him  from  the  i^juns  slfent,  he 

fulfilment  of  such  a  social  duty.     The  law  attaches  no  is  guilty  of  fraud 

importance,  and  allows  no  validity  to  any  such  motive,  "^tomplatlng 

All  its  principles  tend  to  promote  and  enforce  the  un-  ^*^  jP^^^^^'T! 

cloaking  rather  than  the  concealing  the  true  proprietor-  postponed  in  his 

ship  of  property      The  information  which  one  has  of  ^^^^'{^J^  ^^ 

the  state  of  his  neighbor's  afiioiirs  is  his  own.     No  other  of  the  preceding 

can  claim  it  of  him  as  a  right.  The  roles  of  morality  °°J^  "*  ^^^ 
would,  no  doubt,  many  times,  require  its  disclosure. 
But  it  is  a  duty  of  too  imperfect  an  obligation  for  the 
law  to  enforce.  Such  information  is  not  a  species  of 
property  to  be  trafficked  with,  and  in  the  purchase  of 
which  a  third  person  may  be  defrauded  and  injured. 
It  is  not  a  permitting  another  so  to  use  that  which  is 
ours,  as  to  prejudice  others.  On  the  contrary,  if,  when 
apprized  that  our  own  property  is  about  to  be  sold  by 
a  third  person,  and  when  applied  to,  we  fail  to  disclose 
our  right,  we  give  an  implied  assent  to  the  sale,  and  by 
permitting  him  so  to  use  that  which  is  ours,  to  the  pre- 
judice of  others,  we  violate  the  golden  rule  for  our  go- 
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Morrison 

vs. 
Morrison^i 
JVidovD  4'c. 


vcrnment  in  Ihe  enjoyment  of  all  property,  and  become 
participants  in  the  Ihiud  of  the  seller. 

This  court  has  repeatedly  recognised  and  acted  upon 
the  principle,  that  the  owner  of  property  shall  not,  with 
impunity,  either  advise  another  to  purchase  it  of  a  third 
person,  or  stand  by  pending  a  negotiation  for  it,  without 
disclosing  his  right.  It  has  been  still  more  frequently 
and  extensively  acted  upon  in  other  courts.  This  case 
comes  within  the  reach  of  that  principle.  The  standing 
(y,  spoken  of  in  the  books,  does  not  mean  an  actual  pres- 
ence, a  meeting  face  to  face  of  both  vendor  and  purcha- 
ser at  the  final  consummation  of  the  bargain.  The  ap* 
plication  to  him  for  information,  is  equivalent  to  bring- 
ing him  to  the  treaty  ground,  and  making  him  witness 
it ;  and  if  at  any  stage  of  the  negotiation,  he  is  present, 
and  fails  to  apprize  the  purchaser  of  his  right,  his  silence 
is  treated  as  an  assurance  that  the  vendor  has  the  right, 
or  at  least  that  he  himself  has  none.  The  plainest  'dic- 
tates of  honesty,  as  well  as  public  policy,  require  that  he 
should  not  afterwards  be  permitted,  for  his  own  benefit, 
to  retract  this  assurance.  It  is  true,  that,  in  Osbom  vs. 
Lea,  9  Mod,  96,  it  was  held,  that  a  person  having  an  in- 
cumbrance on  an  estate  is  not  bound  voluntarily  Co  noti- 
fy one  whom  he  knows  to  be  in  treaty  for  its  purchase, 
unless  he  be  present  whilst  the  treaty  is  going  on  ;  and, 
iu  Ibbotson  vs.  Rhodes^  2  Vem.  554,  it  was  decided  that, 
an  incumbrancer,  who,  when  applied  to,  denied  that  he 
had  any  incumbrance,  should  not  be  postponed  in  favor 
of  the  purchaser  who  made  the  application,  because  the 
latter,  at  the  time  of  making  the  application,  had  not 
communicated  his  intention  of  making  the  purchase,  and 
the  other  was  under  no  obligation  to  gratify  mere  idle 
^curiosity.  These  cases  do  not  militate  against  the  gen- 
eral principle,  but,  like  all  noere  exceptions  to  a  rule, 
tend  rather  to  prove  and  sustain  it.  In  the  first  case,  it 
is  evident  from  the  reasoning  of  the  court,  that  if  the  in- 
cumbrancer had  been  present  at  the  negotiation,  he 
would  have  been  bound  to  disclose  his  incumbrance.  In 
the  seconil,  the  court  awarded  an  issue  to  ascertain  whe- 
ther the  purchaser  had  apprized  the  incumbrancer  of  his 
intention  to  purchase^  which  would  not  have  been  done 
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unless  that  had  been  deemed  a  controlling  circum- 
stance. 

'^All  laws  which  go  to  enforce  moral  and  social  du- 
ties stand  upon  the  best  and  broadest  basis."  Such  of 
them  as  are  to  be  found  in  our  code  should  be  enforced 
according  to  their  true  spirit.  They  are  none  of  them 
the  creations  of  mere  speculative  ethics,  but  of  sound 
practical  wisdom,  adapting  its  legislation  to  the  real  ex- 
igencies and  actual  condition  of  society.  They  should 
never  be  strained  beyond  their  proper  scope  and  bearing; 
neither  should  exceptions  from  their  operation  be  allow- 
ed upon  nice  and  unessential  distinctions.  It  can  avail 
nothing,  therefore^  to  distinguish  this  case  from  others 
found  in  the  books,  in  the  particulars  of  there  not  hav- 
ing been  an  actual  negotiation  pending  between  Mrs. 
Morrison  and  a  third  person,  for  a  surrender  of  her 
interest  under  the  will,  in  consideration  of  what  the  law 
would  give  her  in  opposition  to  it,  and  that  she  did 
not  actually  propound  the  question  to  David  C.  Mor- 
rison, whether  the  slaves  were  his  or  not.  The  act  of 
renunciation  dei)ended  upon  her  own  volition  merely, 
and  the  transaction  was  insusceptible  of  the  character 
of  a  negotiation  with  a  third  person.  But  it  had  all 
the  ingredients  necessary  to  the  doing  herself  preju- 
dice through  ignorance  of  his  rights,  which  rendered  it 
equally  incumbent  on  him  to  disclose  them.  She  did 
not  ask  him  in  terms,  whether  the  slaves  were  his,  be- 
cause she  had  no  reason  to  suspect  they  were.  He  could 
not  but  have  been  conscious,  that,  from  that  cause  alone, 
she  forbore  the  question.  When  she  communicated  her 
object,  and  asked  his  advice,  he  was  apprized  that  she 
was  no  idle  or  impertinent  enquirer,  and  that  the  obten- 
tion  of  a  portion  of  the  slaves  was  the  principal,  if  not 
sole  inducement  to  the  act  she  had  in  contemplation. 
Aware,  as  he  was,  that  she  had  been  kept  ignorant  of  his 
purchase,  the  asking  his  advice,  was  the  asking  each  and 
every  question  necessary  to  the  elucidation  of  the  sub- 
ject, and  aifording  her  the  means  of  forming  a  correct 
judgment  as  to  her  course.  It  was  a  substantial  traffick- 
ing for  his  property,  in  ignorance  of  his  concealed  right; 

Vol.  11.  3 
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Spring  T«rm  under  liis  view  and  in  his  presence.  He  must  abide  the 
18  8  4.       penalty  of  his  culpable  silencb. 

JIformofi  Should  we  be  eveir  mistaken  in  this  application  of  the 

vi.     ^      principle,  there  is  another  of  analogous  character,  which 

Widaw%c.  ^fl"*''y  'c^^ls  ^o  the  same  result.  If  David  C.  Morrison, 
A  roan  takes  a  *^''^''  **'*  purchase,  or  even  after  the  death  of  his  broth- 
■ecret  convey**  er,  had  not  sulSered  the  slaves  to  remain  where  they 
4^perniit8  them  ^^''^ )  ^f  he  had  exercised  his  absolute  proprietorship 
to  ooDtiime  up-  hy  taking  them  into  his  own  possession,  Mrs.  Morrison 
tbe  grantor  until  would  not  have  been  liable  to  be  deceived  by  false 
•ft?  *>»  J^«***?»  appearances  into  the  renunciation  which  she  made. 
dow,ignorantof  'f  she  had  stood  strictly  in  the  attitude  of  a  purchaser, 

theconveyance,  the  bare  fact  of  leaving  the  possession  where  he  did, 
and     believing  ,  ,  ,  ,  •    i  i         .    ..  1 1       .  .  r      ^        »    t 

that  the  slaves  would  have  been  held  such  full  evidence  of  a  fraudulent 

ofTte  MtotrTf  *"'^"'  ^"  ***^  P*^**  ^  efl'e(  tually  to  have  shielded  her 
which  she  may   from  any  assertion  of  his  claim.     The  circumstances  of 

no^^'^h^'pro  ^^^^  ^^^  **^®  ^^^  '^""^^^  ^^^^  ^^  **^*^  implication.— 
vision  made  for    When  lie  suffered  the  possession  to  remain  where  it  was, 

permftting^the  ^^^  ^^  ^^^  ^^"  apprized  of  her  intention  to  renounce, 
slaves  to  remain  and  after  he  had  failed  to  disclose  his  ownership,  he  did 
whereby  the  "i-   ^^^^  which  was  best  calculated  to  deceive  her  ;  and  al- 

dow  was  decei-  though  she  may  not  stand  strirtlv  in  the  attitude  of  a 
Ted  as  to   the  r  /  .  ,       ^    \  ...  «. 

amonnt  of  es-   purchaser,  yet  it  is  no  stretch  of  the  principle  to  suffer 

^band  ^^'  ^^   '*  ^^  protect  hcr  as  though  she  had  been.     Her  rights 
fraud  npon  her,   are  fully  as  meritorious  and  worthy  of  protection  as 
gnmt€«^s  riJht*  ^^^^  ^^  *  purchaser.     She  was  liable  to  be  deceived, 
against  which,'  and  was  deceived,  in  the  very  way,  and  by  the  very 
Lw^hwdowl  acts,  which  the  law  presumes  will  deceive  him.     The 
or  in  the  slaves,   principle,  therefore,  that  protects  him  can  be  little  worth 
— it  must  rest  upon  a  very  unstable  basis,  if  it  cannot  be 
made  to  afford  the  same  protection  to  her  also.     There 
is  no  virtue  in  the  mere  circumstance  of  being  a  purcha- 
ser, otherwise  than  as  it  presents  a  subject  worthy  of  the 
protection  of  the  law  against  fraud.     Its  antipathy  to 
fraud  is  not  partial,  or  confined  to  particular  cases  or 
classes  of  cases,  except  so  far  as  classification  serves  to 
embrace  and  indicate  every  thing  it  deeiiis  worthy  of 
protection.      Every  thing  worthy  of  its  protection  it 
panoplies  in  proof  against  all  the  approaches  of  fraud. 
When  the  purchaser  of  personal  estate,  by  absolute  bill  of 
sale,  leaves  it  in  the  possession  of  the  vendor,  the  lawt 
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fer  tlie  protection  of  a  subsequent  purchaser  "without 
notice,  infers  a  fraudulent  intent  on  the  part  of  the  first 
purchaser ;  and  then,  by  reason  of  the  fraud  so  ascer- 
tained, postpones  his  claim  to  that  of  the  second  purcha- 
ser. Here,  the  leaving  of  the  slaves  where  they  were, 
the  not  taking  them  into  his  own  possession,  was  equal- 
ly calculated  to  produce  a  t^imilar  mischief  to  the  wid- 
ow. But,  we  are  not  left  to  the  implication  the  law 
makes  in  favor  of  a  purchaser,  for  tlie  attending  circum- 
stances leave  little  room  to  doubt,  that  the  possession 
was  so  left  for  the  express  purpose  of  deceiving  her  in- 
to an  act  injurious  to  herself.  There  is  no  explaining 
the  conduct  of  David  C.  Morrison  on  any  other  hypo- 
thesis. Even  though,  therefore,  the  law  would  not  in- 
fer the  fraudulent  intent  for  the  protection  of  the  wid- 
ow, in  this  case,  as  it  would  in  favor  of  a  purchaser,  yet, 
when  that  intent  is  otherwise  satisfactorily  made  out, 
the  result  in  her  favor  must  be  the  same.  It  is  no  solid 
objection  to  this  application  of  the  principle,  that  it  is 
new  in  the  instance.  The  application  of  the  principles 
of  law,  for  the  prevention  of  fraud,  are  circumscribed 
by  the  bounds  of  guile  and  malevolence  alone  :  where 
they  reach,  it  will  also  extend,  to  shield  the  innocent 
and  unwary. 

The  prayer  for  the  distribution  of  whatever  personal 
estate  there  may  be  in  the  hands  of  the  executor,  appears 
to  have  been  overlooked  in  rendering  the  decree.  On 
the  return  of  the  cause,  Sarah  C.  Morrison  will  again 
have  to  be  brought  before  the  court,  either  as  complain- 
ant or  defendant,  and  that  part  of  the  case  properly  dis- 
posed of. 

The  decree  must  be  reversed,  with  costs,  and  the  cause 
remanded  for  further  pro6eedings,  and  with  directions 
to  allot  Mrs.  Morrison  dower  out  of  the  slaves,  as  claim- 
ed by  her,  and  for  a  decree  against  David  C.  Morrison 
for  her  third  of  their  hire  from  the  filing  of  her  bill. 


Spring  Tena 
18  84. 

MorrUon 
Widow  ^c. 
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Spring  Term 
1834. 

MoTioir.  Roman  vs.  CaldwelFs  Heirs. 

[Mr.  Chinn  and  Mr.  Haggin  for  Plaintiff :  Mr.  Owalejr  and  Mr.  Turner  for 
Defendants.] 

From  the  Circuit  Court  for  Jessamine  Couwty. 

Jpril  8.  Judge  Nicholas  delivered  the  Opinion  of  the  Court 

Judgments  a-  In  1824,  Roman  obtained  judgment,  by  default,  hgainst 
gainst  heirsjup.  ^j^^  defendants  as  the  lieirs  of  Thomas  Caldwell,  but  the 

on    obligations  ^ 

of  their  aneev-  judgment  contained  no  direction  to  be  levied  of  the  es- 

iSJiid*^'  MtJt^  **^®  descended.  In  1831,  the  circuit  court,  on  the  mo- 
descended,  and  tionofthe  defendants,  caused  it  to  be  amended,  ntinc 
m«ttt  be^terS  P*"^  ^^^^^  ^^  ^  ^^  render  it  leviable  of  the  estate  descend- 
without    being  ed  alone. 

omission  will  be  ^^  ^^  contended,  that  the  error  was  not  such  as  could 
deemed  a  mere  be  amended  by  the  circuit  court,  after  the  term  at  which 
son,  whichmay  the  judgment  was  rendered  ;  and  if  it  was,  still,  that  the 
*5f  *"«D<*«^»  *^  application  to  amend  came  too  late,  after  the  lapse  of 

the  same,  ora-      '  *  * 

ny  subsequent  near  seven  years. 

^®'™'  If  the  power  of  the  court  to  make  such  a  correction 

There  is  no  sta.  &t  another  term  were  to  be  tested  alone  by  the  earlier 

tute,  nor  any  English  decisions,  or  by  whatever  of  consistent  princi- 
anaJogons  pnn-      •     .  ,  *  ^  %  ,    ^  • 

ciple,    limiting  pie  IS  to  be  extracted  from  the  multifarious  cases  on  the 

SwhS?  thecal  *"4^^^  of  amendments,  we  should  have  much  difficulty 
mendmentmay  in  sustaining  such   power.     But   it   was  determined, 

^y'bS^dineal  **^  ^«-  ^J^^>  ^  *«^-  2'^*^'  ^^^^  »  judgment  de  bo- 
anytime  while  nis proprtiSy  where  it  should  have  been  de  bonis  testatoriSj 
iiM  m  fom  ^^  ^  mere  clerical  misprison,  amendable  at  a  subsequent 
term,  and  that  decision  has  been  adopted  and  followed 
by  this  court.  Speed  vs.  Ilann^  1  Mon.  19.  Smith  vs. 
Todd,  3  J".  XMar.  298.  The  case  of  a  judgment  against 
heirs  is  so  perfectly  analogous  in  every  particular,  that 
there  is  no  room  for  a  legal  distinction,  and  it  must  be 
governed  by  the  same  principle. 

There  is  no  statutory  bar  to  the  making  these  amend- 
ments ;  but  it  is  contended,  they  should  be  barred  by 
the  statutory  limitation  to  writs  of  error,  upon  the  same 
principle  that  a  court  of  equity  prescribes  that  bar  to  a 
bill  of  review.    But  there  does  not  exist  sufficient  an- 
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silogy  between  the  two  classes  of  cases  to  justify  sucb    Spring  TeriR 
application   of  that  principle.     If  any  case  could   be       1^*4. 
found  where  a  court  of  equity  had  refused  to  amend  a    Chiles  etal. 
clerical  nusprison  in  a  decree,  after  the  time  allowed  vs-  * 

for  prosecuting  writs  of  error,  then  the  analogy  would   ^ ' 

be  complete.  But  no  such  decision  has  been  cited,  nor 
have  we  been  able  to  find  any.  A  writ  of  error  ope- 
rates by  correcting  an  error  in  the  judgment  of  .the 
court.  An  amendment  corrects  no  error  in  the  judg-* 
ment  of  the  court,  but  only  what  is  considered  a  mere 
slip  or  mistake  of  the  clerk  in  entering  it  up.  It  is  mere- 
ly made  to  read  according  to  what  it  is  supposed  neces- 
sarily to  have  been  when  rendered.  The  legislature 
having  prescribed  the  bar  as  to  writs  of  error,  and  not 
as  to  amendments,  is  an  Indication  of  its  opinion  and  of 
its  will  that  there  was  such  a  distinction  betweep  them> 
as  to  require  this  difference  in  the  law  concerning  them. 
It  would  be  an  act  of  supererogation  on  the  part  of  the 
court  to  say,  there  was  no  such  distinction,  and  to  bring 
them  both  within  the  same  bar,  by  reason  of  any  sup* 
posed  parity  of  reasoning  equally  requiring  it  as  to  both. 

In  Smith  vs.  Todd^  3  J.  J.  Marshall^  a  sl-milar  amend- 
ment of  a  judgment  against  an  executor,  rendered  in 
1816,  was  allowed  to  be  made  in  18^8,  and  it  is  there 
said,  that  such  amendment  may  be  made  at  any  timd 
whilst  the  judgment  remains  in  force. 

Judgment  affirmed,  with  costs. 


Chiles  et  al.  vs.  Conley's  Heirs.  Ejictmiwt. 

[Messrs.  Wickliflfe  and  Wooley  and  Mr.  John  Trimble  for  Appellants : 
Mr.  Hanson  for  Appellees.] 

From  the  Circuit  Court  for  Montgomery  County. 

Chief  Justice  Robbrtbox  delivered  the  Opinion  of  the  Court.  April  9. 

On  a  joint  and  several  demise  in  the  name  of  Arthur  character  of  tht 
Conlev's  heirs,  two  of  the  lessors  (now  appellees)  ob-  ""^^' 
tainea  a  verdict  and  judgment)  in  ejectment,  against 
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Spring  Term     William  Chiles  and  others  claiming  under  him,  for  tw<r 

^  ^  ^  '^ "        undivided  seventh  parts  of  a  tract  of  land. 
Ckilei  etal.        Chiles  claimed  the  land  in  virtue  of  a  conveyance  ta 
vs-  him,  in  1816,  by  the  heirs  of  William  Hays^  who  was 

^   ^  ^ — —  a  patentee,  and  he  also  held  a  deed  from  some  of  the 
fendant^!  ®   ^  lessors,  but  not  from  either  of  those  who  obtained  the 
judgment. 
Title  of  the       1"**®  precise  sources,  character  and  extent  of  the  claioi 
plaintiOs.  qI  the  appellees,  do  not  clearly  appear  ;  but  we  may  in- 

fer that  they  rely  chiefly  on  a  conveyance  from  William 
Hays,  the  patentee,  to  one  Taylor,  in  1793,  for  a  part  of 
tlie  land  in  controversy,  and  a  deed  from  Taylor  to 
themselves,  in  1825;  a  paper  purporting  to  be  a  deed 
from  one  Bridges  to  their  ancestor,  in  1806,  for  another 
portion  of  the  land;  a  sale^by  the  same  patentee  (Hays) 
to  Bridges,  in  1794,  and  continuous  occupancy,  under 
those  contracts,  from  their  dates,  for  a  period  exceeding 
twenty,  but  less  than  thirty  years. 

In  revising  the  judgment,  the  following  points  only 
will  be  specially  noticed  : — 

Fint.  On  the  trial,  the  circuit  court  refused  to  permit 
the  appellants  to  .read  the  record  of  a  suit  in  chancery 
dence,  when  which  had  been  prosecuted  by  the  lessors  against  the 
of"i?  only^are  appellant.  Chiles,  and  against  the  heirs  of  William  Hays 
rdevant,  must  and  of  Bridges  and  others,  for  adjusting  the  title  to  the 
land  for  which  this  suit  was  brought ;  and  that  decision 
by  the  circuit  judge  is  now  complained  of  as  errone- 
ous. 

This  court  need  not  decide  whether  every  part  of  the 
record  was  so  totally  irrelevant  as,  on  that  ground,  to 
be  inadmissible  as  evidence  in  this  case.  Whether  there 
is  any  thing  in  any  part  of  it,  that  could  operate  in  any 
way  in  counteracting  any  presumption  of  a  conveyance 
from  William  Hays  to  Bridges,  or  whether,  in  other  re- 
spects, it  should  tend,  in  any  degree,  to  affect  the  claim 
of  the  appellees,  are  questions  which  we  shall  not  con- 
sider ;  because,  however  the  record,  if  any  portion  of 
it  were  admissible,  might  operate,  there  being  much  of 
it  that  would  be  illegal  and  irrelevant,  the  circuit  court 
did  not  err  in  refusing  to  admit  the  record  as  offered, 
even  had  a  portion  of  it  been,  by  itself,  admissible  for 
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Hny  purpose  or,  in  any  de^ee,  had  been  proper  cvi-    Spring  Term 

dence.     Moreover,  two  of  the  appellants  were  not  par-        18*4. 

ties  to  the  chancery  snit  ;  and  unless  the  record  of  that    cMUm  et  al. 

snit  woulrl  he  legral  evidence  a^inst  them,  it  would  not  ▼>• 

be  admissible  for  them.     The  record  does  not  shew  cer-.     ^**y'*    |!?: 

tainly  what  privity  ejists  between  those  two  of  the  ap-  ^'^'j^"^^!^ 

pellants  and  Chiles,  the  other  ap|)ellant.  against  parties 

Second.  On  the  motion  of  the  appellees,  the  circuit  trial?  'because 

court  gave  the  following  instruction  to  the  jury: —  *°™«  ^^  ^^^"^ 

*«  that  the  deed  from  Hay's  heirs  to  Chiles  passes  no  ti-  tiw  to'the  r^ 

tie  so  far  as  said  deed  covers  the  land  of  Taylor  ;"  that  ®"''  S^^^^  ^ 
._--,.,--  ,      ,  .        ,        -^  -  nsed  for  them. 

is,  tlie  land  which  Hays  had  previously  conveyed  to 

Taylor.      As  the  deed  to  Taylor  had  never  been  re-  ^^!^^^^^^ 

corded,  it  was  inoperative  so  far  as  Chiles  was  concern-  feet  against  a 

ed,  if  he  was  a  bona  fide  purchaser,  for  a  valuable  consi-  "^^egoont  bo^ 
.  .  .  „,,      ,        ,  ,  nayirf^purcha- 

deration,  without  notice.  Whether  he  was  such  a  pur*  ser,  for  a  valu- 
chaser,  and  whether  at  the  time  of  his  purchase  (that  JJ^^®  "^^^ifboSt 
is  when  he  paid  the  consideration  and  obtained  his  notice;  but  who 
deed,)  he  had  notice,  express  or  implied,  were  questions  {o^be*premdic^ 
which  the  jury,  and  not  the  court  for  them,  had  a  right  ed  by  the  deed, 
to  decide.  The  instruction  of  the  court  was,  therefore,  "^,1,  Jj-  ^SSl' 
erroneous.  wr,  or  not,  is  a 

Third.  The  court  also  lirave  to  the  jury  the  following  detCTmincdbya' 
instruction: — ''that  the   instrument  of  writing   from  jury*  »ot  by  th« 
William  Bridges  to  Arthur  Conley,  dated  6th  February, 
1806,  was  a  deed  of  bargain  and  sale,  and  sufficient  to      Any  writing 
transfer  the  title  of  Hays  to  Conley."    The  writing  the  pirUes*  S 
here  alluded  to  is  as  follows  : —  *  wjntract  for 

»'  For  value  received,  I  bargain  and  sell  unto  Arthur  it— ackno"  led- 
Conley,  my  whole  right  of  improvement  made  by  John  8js  a  sale  in  fee 
Brown,  and  all  the  land  as  far  as  Thomas  Miller's  claim  right,  for  a  val- 
interferes  with  my  claim.  Give^  under  my  hand  and  ^t^n/and^^b 
seal,  this  7th  day  of  February,  1806.  signed  and  seal- 

William  Bridges.     (Seal.)  ^d'-^^J 

Test.       Thomas  Boyd^     )  tested,  is  a  good 

John  Robinson.''  \  ^^  of  bargain 

-^  and  sale,  how- 

The  literal  import  of  this  writing  is  that  of  an  execu-  «ver  concise  or 
ted  agreement,  or  a  conveyance  of  the  title  which  the  langon^  may 
vendor  held.     It  contains  all  the  essential  requisites  of  a  ^' 
conveyance  in  fee  simple.     It  is  informal  and  unusually 
summary,  when  compared  with  the  redundant,  quaint 


Digitized  by  VjOOQIC 


24  DECISIONS  OF  THE  COURT 

Spring  Term    and  proliz  style  of  modern  conveyances  by  deed.     But 
^^^^'       it  is  not  more  laconic  or  less  comprehensive  than  the 
Chiles  et  al    ^^^^^^^  SaxoD  deeds,  and  is  almost  as  formal  and  elabo- 
^B.  rate  as  the  antiquated  charters  of  enfeoffment ;  and,  io- 

oneys    *'^,deed,  its  form  and  style  are,  in  some  respects,  prefera- 
ble to  the  repletion  and  repetitions  which  unnecessarily 
characterize  and  greatly  deform  modern  deeds  of  con- 
veyance.     It  is  sealed,  and  signed,  and  attested  proper- 
I  ly  ;  it  shews  a  valuable  consideration  ;  it  identifies  the 

parties  ;  describes  the  land,  and  acknowledges  an  abso- 
lute executed  sale  in  fee  of  the  vendor^s  right.     These 
constitute  a  deed  of  conveyance  ;  and  therefore,  as  this 
instrument  contains  no  provision  or  intimation  to  the 
contrary,  this  court  cannot,  by  any  allowable  process  of 
interpretation,  give  to  it  any  other  character  or  effect 
than  those  of  a  deed  of  bargain  and  sale.     Co,  Lit.  7,  a. 
4  Kent's  Corn.  460-1. 
An  executory       But,  nevertheless,  the  circuit  court  erred  in  instruct- 
!lwUh20y^  ing  the  jury  that  this  deed  from  Bridges  to  Conley, 
posseiision,  be-  t*  was  sufficient  to  transfer  the  title  of  Hays  to  Conley." 
ry^mayiwithoat   ^^  transferred  no  other  title  than  that  which  Bridges 
fiirther    proof,  hdd;  and  there  is  no  proof  that  he  had  acquired  the  le- 
eon veyance ;bat  gal  right,  unless  a  conveyance  from  Hays  to  him  shouM 

the  nature  of  the   ^g  presumed.    But  such  a  presumption,  should  the  facts 
holding  m  such  ,       .       .      .  ...  t     • 

a  case,  maybe  authorize  it,  IS  not,  in  this  case^  conclusive  and  incon- 

rapiained,  and  trovertible,  but  is,  at  the  utmost,  only  of  that  class  de- 

tbe     presump-  .  '         -^ 

tion  rebutted,  nominated  "  presumptions  of  law  and  of  fact ;"  and 
?4toTconTrt  which,  therefore,  may  be  repelled  by  facts  to  be  weigh- 
ty conclusion,  ed  and  Qonsidered  by  a  jury.  Occupancy  for  twenty 
tion,'*'*'^ded  y^»"  under  an  executory  agreement  of  purchase,  in  the 
upon  law  and  absence  of  any  other  explanatory  or  inconsistent  facts 
juTjf'  may*^  in-  tending  to  a  contrary*conclusion,  will,  as  an  artificial 
dui^,  or  reject:  cieduction  of  law,  create  a  presumption  of  a  convey- 
cinaion  of  lawT  ^^^  9  ^^^  ^  court  may  SO  inform  a  jury.  But  though 
They  should  be  gu^-h  ^  technical  effect  be  given  to  such  a  state  of  fact, 
the  legal  effect  nevertheless,  the  presumption  is  not  of  that  kind  de- 
pf  the  P^^*^  nominated  "  presumptions  of  iow"  merely  ;  such  as 
to  decide  upon  the  legal  presumption  of  fraud,  or  the  legal  presump- 
For'thnud^reto  *'°"  (^^  common  law,)  of  a  consideration  for  every 
'decide absolute-  deed,  and  which  could  not  be  resisted,  contradicted  or 
ly  that  the  1^  explained,  by  extraneous  facts.      As  the  presumption  in 
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this  case,  is  not  legal  only,  and  therefore  inflexible,  but    ^pnng  Tena 
is  a  presumption  of  both  law  and  fact,  and  consequent-        ^  8  34. 
ly  may  be  rebutted  by  facts,  the  circuit  court  ought  not 
to  have  given  the  peremptory'  instruction  to  the  jury, 
but  should,  after  telling  thenr  what  the  law  of  the  case 
was,  have  left  the  deduction  to  them.     The  possession  ^^^ 
was  not  adverse  as  long  as  the  agreement,  under  which  executory  con- 
it  was  taken,  continued  to  be  executory  ;  for  though  t^*^*^^'^ 
Bridges  had  conveyed  to'Conley,  the  latter  could  have  f^^^^  ^^^^* 
held,  in  contemplation  f^  law,  only  as  the  former  had. 
If  Bridges  held  as  quati  tenant,  his  vendee  held  in  the 
same  way  under  the  first  vendor. 

In  consequence  only  of  the  two  errors  which  have 
been  noticed,  the  judgment  must  be  reversed,  and  the 
cause  remanded  for  a  new  trial. 


w  erroneoBS. 


Jones  vs.  Chiles.  e,^ctm««. 

[!Clr.  Hanson  and  Mr.  Simpson  for  Appellant :  Messn.  Wickliffe  and 
Woolly  for  Appellee.] 

From  the  CiacciT  Court  for  Montgomcrt  Couhtt. 
Judge  Ukdrr^ood  delivered  the  Opinion  of  the  Coart.  jfprtl  IK 

The  lessor  of  the  plaintiff  claimed  the  land  in  contro-  i^q  original 
versy  under  two  grants  to  William  Hays — one  bjk'ln|f  «™^  «"»<*« 
date  in  May,  1813,  the  other  in  June,  1801 .  tTes  resp^Jvel 

The  defendant  claimed  under  a  grant  to  Jeremiah  Jjeroww^eyl 
Moore,  of  two  thousand  acres,  dated  in  August,  1785.       ances.and  pos- 

The  lessor  obtained  a  verdict  and  judgment,  and  the  of  the  land  hy 
defendant  has  appealed.  "^^^  ,^^J; 

It  is  clear,  that  the  verdict  and  judgment  are  errone-  ^^^*  vnder  the 
ous,  unless  the  lessor,  and  those  under  whom  he  claims,  ^^i^^p^" 
have  had  such  a  continued  adverse  possession  of  the  ^ean&n. 
land  in  controversy  as  to  toll  the  right  of  entry  founded 
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Spring  Term  on  the  Senior  grant.  The  first  and  most  important  en- 
^  *  *^  •        quiry,  therefore,  relates  to  the  possession. 

Moore,  in  February,  1794,  conveyed  an  undivided 
third  part  of  the  said  two  thousand  acres  to  James 
•  French,  in  consideration  of  his  services  in  surveying, 
registering  &c. 

In  September,  1794,  a  deed  was  eiecnted  by  Moore,  the 
patentee,  by  Withers  Smith,  by  Th.  Lewis  and  the  said 
French,  by  which  deed  the  tract  of  two  thousand  acres 
was  divided  into  four  lots.  The  most  northern  lot  was 
assigned  to  Withers  Smith,  and  contained  six  hundred 
sixty  six  acres  and  two  thirds.  The  next  lot,  towards 
the  north,  was  assigned  to  James  French,  and  contains 
six  hundred  sixty  six  acres  and  two  thirds.  Tiie  next 
lot  was  assigned  to  Withers  Smith,  and  contained  three 
hundred  thirty  three  acres  and  one  third  ;  and  the  re- 
maining lot,  to  the  south,  containing  three  hundred 
and  thirty  three  acres  and  one  third,  was  assigned  to 
Thomas  Lewis.  One  question  stated  is,  whether  this 
deed  inter  partes^  and  which  seems  to  have  been  designed 
as  a  deed  of  partition,  passed  the  title  from  Moore,  the 
patentee,  to  the  other  parlies. 

In  February,  1814,  the  heirs  of  Withers  Smith  con- 
veyed the  eastern  half  of  his  lot  of  three  hundred  thirty 
three  acres  and  one  third  to  Hardage  Smith ;  who,  in 
May,  1826,  conveyed  the  same  to  Jones,  the  appellant. 
The  land  thus  conveyed  to  Jones  constitutes  the  subject 
of  controversy. 

It  seems  from  the  proof,  that  French,  claiming  one 
y^ird^f  the  two  thousand  acres,  under  an  executory 
contract,  settled  two  men  upon  the  tract — one  named 
Hancock,  the  other  Anderson,  with  a  view  to  take  pos- 
session of  his  undivided  third  part,  prior  to  the  year 
1794;  that  Withers  Smith  and  French,  in  the  fall  of 
1794,  went  upon  the  two  thousand  acre  tract,  and,  by 
marked  boundaries,  divided  the  tract  among  those  en- 
titled to  it,  in  the  manner  stated  in  the  deed  of  Septem- 
ber, 1794.  In  this  division,  the  improvements  of  Han- 
cock and  Anderson  were  included  in  Smith's  northern 
lot  of  six  hundred  sixty  six  acres  and  two  thirds.  No 
one  had  possession,  by  actual  enclosure,  of  any  part  of 
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Smith's  lot  of  three  hundred  thirty  three  acres  and  a    Spring  Term 
third,  except  Conley,  and  he  had  a  ''very  small  piece*'  •      ^  ®  **•     - 
enclosed,  when  the  division  was  made,  claiming  under 
Hays. 

A  man  named  Steen  proved,  that,  in  the  fall  of  the  - 
year  in  which  Morgan's  station  was  taken  by  the  In- 
dians, (which  event,  as  shewn  by  other  testimony,^  took 
))lace  April  1st,  1793,)  under  a  contract  with  Hays  for 
fifty  acres,  he  built  a  house,  and  settled  on  it.  He  cut 
the  honse  logs  in  the  summer,  with  permission  from 
Hays.  Hancock  was  living  on  Moore's  tract  when  Steen 
first  went  to  the  place  he  improved.  Steenls  improve- 
ment was  within  the  interference  between  the  claims  of 
Moore  and  Hays ;  but  no  part  of  his  fifty  acres  embrac- 
ed any  of  the  land  in  Smith's  lot  of  three  hundred  thirty 
three  acres  and  a  third. 

A  man  named  Bridges,  in  the  summer  of  1794,  cut 
house  logs,  and,  in  the  fall  of  that  year,  settled,  claiming 
to  hold  under  Hays,  within  the  interference,  and  upon 
that  part  of  Moore's  claim  allotted  to  French.  No  part 
of  the  enclosure  of  Bridges  embraced  any  land  within 
the  boundaries  of  Smith's  lot  of  three  hundred  thirty 
three  acres  and  a  third.  Bridges,  however,  contract^ 
ed  with  Hays  for  six  hundred  acres  of  land,  and  the 
boundaries  of  the  six  hundred  acres  did  interfere  with 
Smith's  lot  of  three  hundred  thirty  three  acres  and  a 
third.  In  the  f;dl  of  1796,  Bridges  settled  a  tenant  nam- 
ed Maberry  on  the  land  now  in  contest.  In  1802  or 
1803,  B.  Thomas,  acting  as  agent  for  Withers  Smith, 
put  Dinsmore  and  Durham  in  possession  of  the*  place 
where  Maberry  settled,  and  the  tenants  of  Smith,  and 
those  claiming  under  him,  have  been  in  possession  ever 
since,  gradually  extending  the  improvements. 

Arthur  Conley,  in  the  fall  of  1793,  built  a  half  faced 
camp,  and  cut  and  collected  house  logs,  and,  in  Februar 
ry,  1794,  built  his  house  and  settled  with  his  family 
upon  a  hundred  eighteen  acres  and  three  fourths,  desig- 
nated on  the  connected  plat,  claiming  under  Hays.  This 
hundred  eighteen  acres  and  three  fourths  interferes  with 
Smith's  three  hundred  thirty  three  acres  and  a  third. 
Conley's  dwelling  house  was  out  side  of  Moore's  line. 
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Spring  Term 
1884. 


A  landlord  who 
flettles  a  tenant, 
without  bounda, 
ia  in  po'teeaaion 
to  the  extent  of 
hia  claim.  But 
if  the  tenant  is 
ceatricted,  by 
inetea^rbonnds, 
t^  a  part  only 


In  1793,  a  man  named  McQueen  settled  on  Smithes 
three  hundred  thirty  three  acres  and  a  third,  in  the  bend 
of  the  creek)  and,  in  1794,  enclosed  ten  or  twelve  acres, 
claiming,  ''  as  the  witness  mndersloodj^^  about  fifty  acres 
under  Hays. 

In  the  spring  of  1795,  a  man  named  Berry  settled  be- 
low the  bend  of  the  creek,  under  Arthur  Conley,  and 
near  his  hundred  eighteen  acres  and  three  quarters.  He 
enclosed  five  or  six  acres,  and  raised  a  crop  of  corn. 
This  is  the  place  where  Thomas  Foster  lives,  as  tenant 
to  Jones,  upon  the  three  hundred  thirty  three  and  a 
tliird  acres  lot  of  Smith« 

McQueen  gave  up  his  possessions  to  W.  Bridges,  and 
he  transferred  them  to  Arthur  Conley. 

In  the  spring  of  1793,  W.  Cook  cut  and  collected 
house  logs,  and,  in  the  fall  of  the  same  year,  built  his 
house,  and  moved  his  family  upon  his  two  hundred  and 
ten  acres,  designated  on  the  connected  plat,  and  which 
he  had  bought  from  Hays.  Neither  Cook's  house,  nor 
any  part  of  his  enclosures,  interfered  with  Smithes  three 
hundred  thirty  three  acres  and  a  third,  although  part 
of  his  enclosures  extended  over  the  line  of  the  two 
thousand  acres  survey  of  Moore. 

[n  1795,  T.  Dale  settled  on  Cook's  two  hundred  and 
ten  acres,  under  a  purchase  from  him.  His  house  was 
out  side  of  Moore's  line,  but  he  cleared  and  fenced  a 
field  over  the  line  on  Lewis's  lot,  in  three  or  four  years 
after  he  settled.  His  improvement  did  not  run  into 
Smith's  lot.  Dale  and  his  widow  have  continued  in 
possession  of  this  land  ever  since  its  first  settlement. 

In  1814,  Arthur  Conley  occupied  the  field  in  the  bend 
of  the  creek  settled  by  McQueen,  and  another  field  on 
the  opposite  side  of  the  creek,  both  within  Smith's  lot 
of  three  hundred  thirty  three  acres  and  a  third. 

The  plaintiff  in  ejectment  must  recover  upon  the 
strength  of  his  own  title.  If,  therefore,  Chiles  and  the 
heirs  of  Hays  had  no  right  to  the  possession  of  the  land 
in  contest,  in  consequence  of  the  actual  occupancy  of  the 
land,  as  manifested  by  the  foregoing  facts,  they  could 
not  recover  in  thi«  suit,  according  to  law,  in  virtue  of 
the  junior  grants.     We  shall  enquire  how  for  the  right 
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of  entry,  under  the  patent  to  Moore,  was  tolled  by  the    Spring  Term 
occupancy  of  those  who  settled  and  claimed  under  Hays, 
in  the  manner  aforesaid. 

The  possession  and  settlement  of  Steen  could  not  ex- 
tend beyond  his  fifty  acres ;  and  as  these  did  not  inter-    ^  ,    ,    ^   ^ 
.  ,      .        .       "^  .        ,      ,     .  .  ,  ,        oflhe  land,  the 

fere  with  the  three  hundred  thirty  three  acres  and  a  landlord's  poa- 
third  allotted  to  W.  Smith,  the  possession  and  settle-  Bcssio",  by  ihw 
ment  of  Steen  cannot  confer  any  right  upon  the  lessors  mannerrestrict- 
of  the  plaintiff  to  the  land  in  contest,  unless  the  entry  ^;  ^p^'/o^etJ* 
of  Steen  upon  his  fifty  acres,  as  the  vendee  of  Hays,  did,  of  a  tract  sella 
by  operation  of  law,  put  Hays  in  the  possession  in  fact  JJ^^^ated  by 
of  the  whole  interference  between  his  claims  and  that  of  metes^rboands, 
Moore.  Such  a  conclusion,  from  such  premises,  is  not  "tersfhls  po^ 
sustained  by  any  authority  or  adjudged  case  known  to  aeesion,  depen- 
us,  and  is,  we  think,  unsupported  by  the  reason  and  an-  ^  °f  ammo  of 
alogies  of  the  law.     The  extent  of  possession  depends  ^"  entry.which 

al  •  c  ^i.         <  ¥x  A   L  must  have  been 

upon  the  quo  ammo  of  the  entry.  It  cannot  be  suppos-  to  take  posses- 
ed  that  Steen  intended  to  extend  his  possession  beyond  «on  of  his  own 

t-  I  II  I  •     1-     •.    1  •  I       land  merely,  w 

his  purchase,  and  how  his  limited  possession  can  be  restricted  to  his  ^ 
made  a  possession  in  fact  of  lands  not  actually  occupied  ^y^  andhL°^no 
b^*  the  vendor,  it  would  be  hard  to  shew  upon  any  le-  effect  as  an  en- 
gal  principle.     A  landlord  who  settles  a  tenant,  without  ^„^^n'    "f 
boundsj  upon  a  tract,  is  in  possession  to  the  limits  of  the  the  rest  of  the 
claim.     A  patentee  extending  shelter  to  an  occupant  ^^^^' 
whose  possession  is  meted  and  bounded,  acquires  there-  ' 
by  a  possession  only  to  the  limits  of  the  occupant's  claim. 
The  doctrines  of  the  law,  well  settled  by  former  adju- 
dications, if  applied  between  vendor  and  vendee,  would 
limit  the  vendor's  possession  to  the  boundary  claimed 
by  the  vendee,  and  these  settled  doctrines  could  only 
apply  in  those  cases  where  the  vendee  restored  the  land 
and  gave  up  his  possession  to  the  vendor.     We  do  not 
perceive  in  the  settlement  of  Steen  any  thing  to  stength- 
en  the  claim  of  the  lessors  of  the  plaintiff,  or  to  give 
them  title. 

The  settlement  and  possession  of  Bridges,  as  vendee  where  oo-tea- 
of  Hays,  outside  the  lines  of   Smith's  three  hundred  »«*»  ^^^%  par- 

*'  tition,  and  hold 

their  shares  iu  severalty,  if  a  junior  patentee,  whose  claim  coven  the  whole  tract,  or 
more  than  one  of  the  shares,  makes  an  entry  upon  the  land,  his  possession  does  net 
extend  beyond  the  bonndaries  of  the  share  upon  which  bis  entry  is  made,  and  the  oth- 
er shares  are  unaffected  by  it ;  for  one  co-tenant,  after  partition,  »  net  bound  to  protect 
thr*  allotments  of  the  others. 
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Jones 

vs. 
Chiles. 


A  claimant  eaa- 
not  ttvail  hiin- 
seirof  thepoi- 
gession  of  a 
former  tenant 
whose  title  be 
has  not  acqair- 
cd. 


thirty  three  acres  and  a  third,  can*  have  no  effect  in 
favor  of  the  lessors  of  the  plaintitf.  He  was  evicted  by 
French,  claiming  under  Moore,  fiut  it  is  contended 
that  iBridges,  by  entering  upon  the  six  hundred  acres 
outside  of  Smithes  lines,  acquired  an  actual  possession 
to  the  extent  of  the  whole.  Suppose  he  did  ;  there  is 
nothing  in  the  record  which  shews  the  position  of  the 
six  hundred  acres,  or  to  prove  that  it  covered  all  the 
land  in  contest ;  and  if  this  be  the  foundation  of.  the  re- 
covery, it  cannot  be  sustained,  because  of  thef  uncertain- 
ty. But  it  does  not  follow,  under  the  facts  proven,  that 
his  settlement  gave  him  possession  coextensive  with  the 
limits  of  the  six  hundred  acres.  If  the  two  thousand 
acre  tract  of  Nfoore  was  actually  divided,  and  a  deed  of 
partition  executed  conveying  the  lots  to  the  several 
claimants,  before  Bridges  settled  upon  his  purchase, 
then  his  afler-settlement  upon  the  lot  of  French  would 
amount  to  an  ouster  of  French  only.  The  settlement 
and  improvements  made  on  French's  lot,  under  such  a 
state  of  case,  would  not  lay  a  foundation  for  barring  the 
right  of  entry  into  his  lot  by  Smith.  Where  a  tract  of 
land  is  divided  among  several  claimants,  no  one  is  bound 
to  protect  the  lot  of  another  from  disseizors,  intruders 
or  trespassers.  The  several  claimants  are  not  bound, 
after  the  division,  to  take  notice  of  any  settlement  or 
trespass  which  does  not  immediately  affect  his  particu* 
lar  lot.  His  right  of  entry  upon  his  lot  cannot  be  toll- 
ed by  the  actual  possession  of  the  whole  or  part  of  a 
different  lot.  The  effect  of  the  partition  is  to  convert 
the  parcels  held  by  the  different  claimants  into  as  many 
distinct  tracts,  and  the  entry  of  a  junior  patentee  will 
not  give  possession  of  any,  except  that  within  the  boun- 
daries of  which  he  enters. 

Let  it  be  conceded,  however,  that  the  settlement  of 
Bridges  was  before  the  partition,  and  that  he  acquired 
the  possession  to  the  extent  of  his  six  hundred  acres,  and 
that  his  six  hundred  acres  covered  the  whole,  or  nearly 
all  the  land  in  contest.  Mrs.  Bridges  proves,  that  Hays 
made  her  husband  a  deed  for  the  land.  There  is  noth- 
ing in  the  record  to  shew  that  Bridges  or  his  heirs  ever 
rcconveyed  the  land  to  Hays,  or  his  heirs,  or  to  Chiles. 
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Nor  docs  it  appear  that  the  lessors  of  the  plaintiff  have,    8p'«ng  Term 

in  any  manner,  becpm^  entitled  to  Uie  possession  of       ^  s  8  4 . 

Bridges,  or  the  possessory  right  to  the  land,  which  his 

possession  conferned,  supposing  it  to  have  continued  for 

twenty  years.    If  any  one  is  entitled  to  the  land  under  -* 

the  settlement  and  possession  of  Bridges,  it  is  his  heirs, 

in  the  present  aspect  of  the  case. 

That  Bridges  was  possessed  of  part  of  the  land  in   i^tJ^^iTan 

contest,  by  his  tenant,  Maberry,  as  far  back  as  1796,  is  ladverae  entry, 

clearly  proved,  and  need  not  he  regarded  as  conceded  ^  coDtmned— 

for  argupnent  merely.     In  1802  or  1803,  Smith's  agent   nnintemipted  : 

put  Dinsmore  and  Durham  in  possession  of  this  place,   ^o't  allow  that 

How  Thomas,  the  agent,  effected  the  dispossession  of  tinieiaprogreB- 

Maberry,  or  his  landlord,  Bridges,  does  not  appear,   claimant,  when 

It  would  seem,  however,  from  the  proceedings  in  the   ^  *"*  ?"^i® 
,      .         ....  .  .    ,    .         .        .        occopantonthe 

record,  that  this  dispossession  was  regarded  by  the  cir-   land,  to  bring 

cuit  court  as  extending  to  the  ground  actually  enclosed  "^"^  ««"«»*• 
by  Maberry,  for  to  that  extent  the  judgment  is  releas- 
ed. According  to  this  idea,  Bridges,  by  his  tenant,  ha- 
ying acquired  the  actual  possession  of  the  whole,  in 
1796,  and  having  been  dispossessed  of  a  small  part  on- 
ly,  in  1802  or  1803,  continued  to  possess  the  residue, 
and  thus  twenty  years  possession  may  have  run  in  his 
favor.  This  view  is  incorrect.  ^^  To  make  the  bar  of 
twenty  years  possession  operative  and  effectual  to  de- 
stroy a  right  of  entry,  it  is  necessary  that  the  possession 
claimed  as  adverse  should  be  shewn  to  be  continued 
and  uninterrupted.  Or,  in  other  words,  if  there  is  any 
period  during  the  twenty  years,  in  which  the  person  ha-  ' 

ving  the  right  of  entry  could  not  find  an  occupant  on 
the  land,  against  whom  he  could  bring  and  sustain  his  ' 
ejectment,  that  period  cannot  be  counted  as  a  part  of 
the  twenty  years.  For  it  would  be  absurd  to  suppose 
that  a  bar  was  progressing  against  him  at  a  moment 
when  the  law  afforded  him  no  action."  This  is  the 
language  of  the  court,  in  the  case  of  Trotter  vs.  Cassaday 
^c.  S  Marsh,  366.  When  the  tenant  of  Bridges  was  ' 
turned  out,  and  the  tenants  of  Smith  put  in,  no  matter 
by  what  means,  (unless  subject  to  an  estoppel,  which 
does  not  appear,)  against  whom  could  Smith,  or  the 
person  entitled  to  enter  under  the  patent  of  Moore^ 
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Spring  TeriH  bring  their  ejectment  ?  Certainly  not  agidnst  Bridges 
'  ^  ^  '^ '  or  those  claiming  under  him',  wUen  they  were  not  pos- 
sessed. It  follows  conclusively,  that  Bridges  and  those 
claiming  under  him,  have  not  had  smh  a  continued  un- 
interrupted possession  as  will  bar  the  right  of  entry,  or 
confer  a  right  of  possession. 
The  possession  Arthur  Conley's  possession  is  to  be  considered  as 
a/?a!/a.iipon1a  embracing  the  settlements  of  McQueen  and  Berry  as 
judgment  in  e-  well  as  his  own.  Take  the  whole  together,  and  they 
relation  back  to  confer  no  right  on  the  lessors  of  the  plainlifT,  because, 

tiie  commence,  cause,  in  1814,  before  Arthur  Conley  or  those  under 

meniofthwrait;       ,.,...j, 

and  the  time  be  whom  he  claimed,  bad  been  twenty  years  in  possession, 

tre^exeeutionol*  ^^''^^^^S®  Smith  instituted  an  action  of  ejectment,  and 
the  ha,  fa.{iho'  prosecuted  it  successfully  to  a  judgment,  against   the 
lit  b^''"lo^  '^^»"  of  Conley  and  Hays,  in  1818,  and  these  were  re- 
delayed  by  in*  moved  by  writs  of  hcAcre  facias^  in  1829  and  1830  ;  or 
imtr)*^^iot  ^•ather  Chilqs,  who  had  come  into  possession  after  the 
be  counted  to   institution  of  the  suit,  was  turned  out,  and  the  posses- 
ty^yeara'oradl  *'0"  delivered  to  Jones,  in  pursuance  of  the  directions 
verse  possess-  of  Smith.     It  is  too  late  now  to  enquire  whether  this 
judgment  was  right  or  wrong.     It  must  be  regarded  as 
settling  Smith's  right  to  the  possession  as  against  the 
heirs  of  Conley  and  Hays  ;  and,  consequently,  when 
possession  was  taken  under  Smith,  in  1829  and  1830,  it 
related  back  to  the  institution  of  the  suit  in  February, 
1814.     Thus  the  time  running  between  the  commence- 
ment of  the  suit,  and  the  delivery  of  possession  under 
the  writs  of  habere  facias  cannot  be  counted  to  make  up 
twenty  years  of  continued  adverse  possession. 
A  statement  by       The  proof  is,  that  a  very  small  part  of  Conley's  im- 
'^u^'?*®''^®^  pro vement  had  been  extended  into  Smith's  three  hun- 

what  be  under-    \      .     ,  .  ,  ,  .  .    i      •  i       >.    .  . 

stood— not  sta-  dred  thirty  three  acres  and  .a  third  when  the  division 

11^  nndOTtoo"  ^f  Moore's  two  thousand  acres  took  place,  in  the  fall  of 

it;  as  that  a  1794,  and  that  his  house  was  built  in  February  of  that 

cl^^f^^o  y^^y  outside  of  Moore's  line.      The  particular  time 

much  land,  or  whon  the  enclosure  was  extended  over  the  line  is  un- 

a   Htle,  *"  as  certain,  and  it  is  possible,  though  we  think  very  im- 

witnwsjinder-  probable,  that  it  was  extended  over  prior  to  the  18th  of 

uncertain  4- in-  February^  1794.    If  so,  Conley  had  possession  of  his 

dcBnite  for  the  hundred  eighteen  acres  and  three  quarters  to  the  extent 
loandatioa  of  s  •  . 

verdict.  of  thc  interference  with  Smith's  three  hundred  thirty 
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three  acres  and  a  tWrd,  for  twenty  jears  prior  to  the 
institution  of  the  suit.  McQueen  settled  in  1793,  claim* 
ing,  as  the  wUness  tmderstood^  fifty  acres  under  Hays. — 
Supposing  the  possc^^sion  of  McQueen  to  have  been  con- 
tinued by  Conley  down  to  the  commencement  of  the 
suit,  there  would  have  been  twenty  years  adverse  pos- 
session of  this  fifty  acres,  if  it  had  been  laid  off  by 
metes  and  bounds.  Taking  the  testimony  in  the  most 
favorable  light  to  the  lessors,  it  does  not  justify  the  ver- 
dict and  judgment  to  the  extent  rendered.  For  upon 
this  evidence,  the  recovery  could  not,  upon  any  legal 
principle,  be  extended  beyond  the  interference  covered 
by  the  hundred  eighteen  acres  and  three  quarters,  claim- 
ed by  Conley,  and  the  fifty  acres  claimed  by  McQueen. 
As  to  the  settlement  of  McQueen,  however,  the  testimo- 
inony  is  too  indefinite.  It  does  not  appear  that  the  fifty 
acres  claimed  was  meted  and  bounded,  and  the  declara- 
tion of  the  witness,'  that  he  understood  McQueen  claimed 
under  Hays,  is  no  evidence  that  such  was  the  fact.  Who 
did  he  understand  it  from  }    It  may  be  hearsay  merely. 

Berry^s  settlement  was  within  less  than  twenty  years 
prior  to  the  institution  of  the  suit.  Cook's  settlement 
cannot  give  the  lessors  any  right.  If  any  one  has  right  * 
growing  out  of  Cook's  settlement,  to  the  ground  com- 
mon to  Cook's  two  hundred  and  ten  acres,  and  Smith's 
three  hundred  thirty  three  acres  and  a  third,  it  is  his 
heirs,  and  not  the  lessors  of  the  plaintiff. 

In  1817,  Chiles,  as  lessor,  instituted  an  action  of  eject-  If  ^^o  eject- 
ment, against  Conley's  heirs,  to  recover  the  land  pos-  Srmrtplautifli^ 
sessed  by  them  and  their  ancestor.  In  1818,  Chiles  ob-  ^>^*»  different 
tained  a  verdict  and  judgment.     An  appeal  was  prose-   ingatthemme 

cuted,  but  the  judgment  was  affirmed  in  1820.     Can    time,agam8t  the 
...  ....  *  ^1  .1  .       •  .  ■•™«    tenants, 

this  proceedmg,  at  the  instance  of  Chiles,  give  him,  or'  who,iuiconnec- 

the  lessors  in  the  present  action,  a  riftht  to  recover  ?    If  h^iJ^J^v^JJlJi^' 
two  actions  of  ejectment  be  pending  at  the  same  time,  a-       '    '    ' ' 
gainst  the  same  Urrt-ltnaniy  prosecuted  by  different  lessors, 
and  judgment  is  rendered,  in  each  action,  for  the  plain- 
tiff, what  effect  will  the  entry  of  the  lessor  upon  the   to  ponewion ; 

after  which  the 
other  alsd  reooveri — the  latter  cannot  torn  out  the  former,  bj  Tirtae  of  hia  hcbere  facias 
against  the  defendants  to  both  suits.      The  right,  as  hettcetn  these  two  sacccasinl  dailli- 
aats,  most  be  tried  in  a  snit  between  them,  before  either  can  trnn  the  other  out 
Vol.  11,  6 


toboUipltis.;j' 

>ftr 

bavii 


one  of  the 

«rinc 
ered  his 


plt6. 

reoov- 

jadg. 

ment,  is  pot  in- 
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A  purchaser, 
pendente  /tfe, 
from  the  land- 
lord of  tenants 
sued  in  eject- 
ment, 18  bound 
fay  the  judg- 
ment, for,  or  a- 
gaiost,  them. 


Where  ther» 
I  a  Bubsuting 


land  recovered,  in  pursuance  of  his  judgment,  if  his  Suit 
was  commenced  last,  have  upon  the  rights  of  the  lessor 
who  first  instituted  suit  ?  Will  it  be  unlawful  for  the 
.  lessor  who  first  sued,  to  turn  the  ot|ier  out,  by  the  Jui" 
here  facias  against  the  defendant  to  both  suits  ?  If  each 
lessor  asserted  a  different  title  against  the  tenant  in  pos- 
session, and  if  the  tenant  holds  adversely  to  the  titles 
thus  asserted,  and  is  not  privy  to  or  connected  with  ei- 
ther of  the  titles,  we  think  t)iat  the  lessor  who  obtained 
possession  under  his  judgment  first,  could  not  be  dis- 
possessed in  virtue  of  a  habere  Jacias  against  the  tenant, 
in  favor  of  the  lessor,  in  the  other  action.  The  rights 
of  such  claimants  ought  to  be  tried,  in  a  suit  to  which 
they  were  parties,  before  either  should  molest  the  oth- 
er, gaining  possession  under  a  judgment  against  the  terre- 
tenant.  Such,  however,  is  not  the  attitude  in  which 
Chiles  is  presented.  He  claims  the  same  title  under 
which  Conley  entered,  and  to  which  he  and  his  heirs 
owed  allegiance.  His  claim  to  this  title  is  founded  on  a 
purchase  from  the  heirs  of  Hays,  made  subsequent  to 
the  institution  of  the  suit  by  H.  Smith  in  1814,  and  af- 
ter they  had  moved  the  court  to  permit  them  to  defend 
the  title  with  Conley's  heirs.  The  possession  of  Con- 
ley's  heirs  was  not  adverse  to  the  title* asserted  by  Chiles, 
but  in  support  of  it.  Under  these  circumstances,  we 
regard  Chiles  as  n  pendente  lite  purchaser  from  the  land- 
lord of  the  tenants  in  possession,  and -consider  him  e- 
qually  bound  by  the  judgment  which  Smith  obtained. 
His  judgment  can,  therefore,  have  no  effect  to  aid  his 
recovery  in  this  taction.  He  cannot  couple  his  posses- 
sion with  that  of  Conley's  heirs,  and,  by  the  union, 
make  out  twenty  years  contined  adverse  possession  in 
himself  and  those  under  whom  he  claims,  so  as  to  de- 
stroy the  right  of  entry  founded  on  Moore's  patent, 
and  to  create  for  himself  a  right  of  entry.  The  retro-^ 
active  force  of  Smith's  judgment  effectually  breaks  the 
continuation  of  the  possession  under  the  claim  of  Hays, 
and  leaves  those  holding  under  it  destitute  of  the  pro- 
tection afforded  by  the  statute  of  limitations. 

We  have  failed  to  discover  in  the  record  any  foun- 
dation for  the  verdict  and  judgment,  growing  out  of 
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the  supposed  continued  adverse  possession  of  those  'Spring Term 
claiming  the  land  in  contest  under  the  patents  of  Hays. 
Under  this  view  of  the  case,  it  is  unnecessary  to  decide 
whether  the  deed  of  partition,  as  it  is  called,  be  suffi- 
cient to  pass  the  title  from  Moore.    If  it  be  not,  still 


the  claimants  under  the  junior  grants  cannot  prevail  -^der  the  elder 

asFainst  those  in  possession  when  there  is  a  subsisting   arant,  there  can 

.    •  .      i.  \        ..         ■!  1^      I       •_!_*    Jr   be  no  recovery 


right  of  entry  under  the  elder  grant.     Such  right  of  by  those  claim- 
entry  subsists  here,  owin?  to  the  manner  in  which  the   >»«.  under,  the 

.  .  i.    •  .11  11  junior  grant, 

continuation  of  the  possession  has  been  broken. 

There  is  another  ground  assumed  by  Chiles,  in  sup-  a  lale  of  land 
port  of  the  verdict  and  judgment,  which  roust  be  exam-  ^^^dor^hL  m! 
ined.  In  August,  1830,  Chiles,*  at  a  sale  made  by  the  covered  a  final 
sheriff,  under  a  judgment  and  execution  against  Har-  i^^^^;^'^ 
dage  Smith,  became  the  purchaser  of  the  land  in  con-  in  the  poeaes- 
te8t>  or  the  greater  part  thereof,  and",  in  September,  the  J^^n^.theA^ 

'  sheriff  executed  a  deed  of  conveyance  to  Chiles.  If  fa.,  not  being 
Hardage  Smith,  at  the  time  of  this  sale,  had  a  valid  ti-  q^^  withinlfae 
tic  to  the  land,  under  the  senior  patent  to  Moore,  it   ^"^^^^^  *^ 

.would  follow  that  the  verdict  and  judgment,  in  this  ac-  gale  is  not  of  a 
tion,  were  right,  so  far  as  they  affected  the  land  embra-  ^^j,'J?J^^ 
ced  by  the  sherifi^s  deed.  The  appellant,  Jones,  con-  ^alid. 
tends,  that  Smith  had  no  such  title  at  the  time  of  the 
sale,  because  he  had,  in  1826,  conveyed  all  the  land  in 
controversy  to  him.  To  this  "Chiles  replies,  that  the 
deed  made  to  Jones,  in  1826,  is  void,  being  in  viola- 
tion of  the  lavir  against  ch§imperty  and  maintenance, 
because  when  it  was  executed  the  land  was  in  [lart  pos^ 
sessed  adversely  by  Conley's  heirs.  To  this  Jones  re- 
joins, that  no  part  of  the  deed  of  1826  is  void,  because 
at  the  time  it  was  executed,  much  the  greater  part  of 
the  land  was  in  the  actual  possession  of  Smkh,  or  those 
claiming  under  him,  and  because  he  then  had  a  judg- 
ment for  the  recovery  of  an  unexpired  term,  covering 
the  lands  occupied  by  the  heirs  of  Conley,  and  which 
was  afterwards  enforced  by  writ  of  habere  facias. 

We  think  the  deed  to  Jones,  executed  in  1826,  is  not 
void  under  the  act  of  1824  relative  to  champerty  and 
maintenance.  The  object  of  that  act  was  to  prevent 
speculations  in  ^^ pretended"  titles,  where'by  purchasers 
were  enabled  to  barrass  occupants  with  law  suits.   Nei- 
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Qnere  en^eet- 
ed,  whether  the 
fiale  of  an  entire 
tradi,  part  of 
which  b  held  ad 
Yereely,  would 
be  void  as  to  the 
whole,  or  as  to 
the  part  held 
adversely:  not 
decided. 


ther  the  letter  nor  policy  of  the  act  embraces  a  case 
where  the  vendor  has  already  litigated  the  title  with  the 
occupants,  and  obtained  a  verdict  and  judgment  in  his 
favor,  and  which  have  been  acquiesced  in  so  long  that 
they  are  irreversible  by  the  prosecution  of  a  writ  of  er- 
ror. A  title  thus  settled  by  the  judgment  of  a  court  of 
justice  cannot,  with  propriety,  be  called  a  ^^  pretended 
titk.^^  Nor  can  we  {lerceive  any  motive  or  Object  which 
could  have  influenced  the  legislature  to  prohibit  the 
sale  and  conveyance  of  a  tract  of  land  recovered  by  the 
final  and  irreversible  judgment  of  the  court,  until  after 
the  dispossession  of  the  tenants,  by  the  execution  of  the 
writ  of  habere  facias.  We  conclude,  therefore,  that  the 
deed  executed  to  Jones,  in  1826,  was  not  void  to  any 
extent,  and  that  whatever  title  Smith  then  had  passed 
to  Jones,  and  consequently  the  sheriiTs  levy  and  sale 
were  altogether  ineffectual.  It  is  unnecessary  to  consi- 
der and  decide  the  question  whether  a  deed  of  convey- 
ance be  totally  void  when  a  part  of  the  land  is  adverse- 
ly held  at  the  time.  If  such  a  deed  be  good  for  so 
much  of  the  land  as  is  possessed  by  the  vendor,  and 
void  as  to  the  residue  only,  then  it  would  follow,  in  this 
case,  that  the  purchase  of  Chiles,  at  the  sheriff's  sale, 
could  not  operate  on,  or  affect  Jones'  title  to  the  land, 
so  far  as  it  was  actually  possessed  by  him,  or  his  ven- 
dor, at  the  date  of  the  deed. 

From  the  foregoing  view  of  the  case,  we  think  the 
court  ought  to  have  granted  a  new  trial.  We  deem  it 
unnecessary  to  enter  into  a  critical  examination  of  the 
various  instructions  given  and  refused.  In  conducting 
the  new  trial,  the  plaintiff's  lessors  must  shew  that  there 
has  been  with  them  and  those  under  whom  they  claimi 
an  unbroken  adverse  possession  in  fact,  for  twenty  years, 
of  all  the  land  they  recover,  otherwise  any  judgment  in 
their  favor  will  be  erroneous.  The  principles  laid 
down  are  sufficient  to  govern  the  inquiry,  without  a  par- 
ticular notice  of  the  irrelevant  instructions.  The  court 
will  readily  perceive,  from  what  has  been  said,  how 
ejach  instruction  would  be  disposed  of  by  this  court. 

Judgment  reversed,  with  costs,  and  cause  remanded 
for  a  new  trial. 
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Sander's  Heirs  vs.  Jennings  and  Trueman.  chawcemt. 

[Mesm.  SandeiB  and  Depew  for  AppeUaoU:  Mr.  Robinson  for  Appelleei.] 
FftOM  THit  CiBcviT  Court  for  Ow£ir  Covntt. 
Judge  Underwood  Delivered  the  Opinion  of  the  Court.  -^prU  B. 

The  bill  in  this  case  was  filed,  by  the  appellees,  for  the  ^.,?y^'?  ^  * 

^  .  ,  .  -  /  *       ^  bill  in  chancery 

purpose  of  coercing  the  specific  execution  of  a  contract  who  haYe  not 
made  between  Nathaniel  Sanders  and  Jacob  Wyant,  both  fPP«^^»   »<>' 

^  been  aammon- 

of  whom  were  dead  at  the  institution  of  the  suit.  The  ed,arenoUx>Qoa 
appellees  claimed  the  land  under  the  heirs  of  Wyant.  ^^nJ"J,g3f^ 
In  the  progress  of  the  cause  a  supplemental  bill  was  fil-  other,  partiea 
ed,  from  which  it  apjjcars  that  the  title  was  in  Pi;entis8  AS^JS^reSS^t 
and  Bouldin.  The  court  rendered  a  decree  directing  that  the  answer 
Prentiss  and  Bouldin  to  convey  the  title  to  the  com-  ant^shall^^tol 

plainants.  ken  as  the  an- 

The  decree  must  be  reversed,  with  costs,  because  defendant  also, 

Prentiss  and  Bouldin  were  not  made  parties  to  the  suit  ©an  only  be  the 

by  the  service  of  process,  actual  or  constructive..   After  those  before  the 

they  were  made  defendants  by  the  supplemental  bill,  an  <»«rt,  and  will 

entry  was  placed  in  the  order  book  to  this  effect : —  unj  decree  a- 

"  This  day  came  the  parties,  by  their  attornies,  and  by  2*^*^1^^^^; 

consent,  the  answer  of  Sanders^  heirs  is  to  be  taken  and  not  been  served 

considered  the  answer  of  Prentiss  and  Bouldin  ;  and  I^^.i^'^j^!!" 

'  aotnai  or  con- 

the  answer  of  George  and  Joshua  Wyant  to  be  taken  stractive. 
and  considered  as  the  answer  of  Wvant's.  heirs."  The 
parlies  who  thus  consented  could  be  those  only  who  had 
been  brought  before  the  court  by  service  of  process,  or 
who  had  entered  an  apfiearance.  Prentiss  and  Bouldin 
and  Wyant^s  heirs,  George  and  Joshua  cxceptedi  were 
not  before  the  court ;  and,  therefore,  the  foregoing  or* 
der  did  not  operate  upon  them.  And  hence  it  was  er- 
roneous to  make  such  an  order  the  foundation  upon 
which  Prentiss  and  Bouldin  were  directed  to  convey 
their  title.  It  is  absurd  for  the  parties  before  the  court 
to  undertake  to  ent^r  into  agreements  aiiccting  thi- 
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Spring  Term    rights  of  those  who  are  not  before  the  court,  and  we 

1^34.       cannot  suffer  such  a  practice  to  prevail. 

Fry   Faughan       ^^^  complainants  had  no  cause  of  action,  unless  the 

^<  ol'         heirs  of  Wyant  had  sold  them  the  land  contracted  for  by 

Smiiu  el  ai.     their  ancestor.    The  admission  of  George  and  Joshua 

that  they  had  sold  their  interest  to  the  complainants,  did 

not  prove  that  their  co-heirs  had  likewise  sold  to  the 

complainants;  and  George  and  Joshua  had  no  authority 

to  consent  for  their  co-heirs  that  such  was  the  fact. 

The  decree  is  reversed,  with  costs,  and  the  cause  re- 
manded for  proper  parties  and  new  proceedings. 


Bj«ctmeht.        Fry,  Vaughan  et  al.  vs.  Smith  et  ah 

[Mr.  McConnell  for  Appellees:  Mess.  Morehead  4*  Brown  for  Defendaats.] 

From  the  Circuit  Court  for  Fioyd  Couktt. 

Jlpril  9  Judge  Nicholas  delivered  the  Opinion  of  the  Court. 

StBtemeDtoftbe  This  action  of  ejectment  was  brought,  in  1819,  on  de* 
iQ**the"  w^  tnises  in  the  names  of  John  Fry,  Joshua  Fry,  Charles 
conrt.  Yancoover,  John  Vaughan,  Charles  Vaughan  and  John 

Fiott.  The  land  in  contest  'was  patented  the  15th  of 
December,  1772,  by  the  then  governor  of  Virginia,  to 
John  Fry,  in  ccmsideration  of  military  services  rendered 
under  the  governor's  proclamation  of  1754  ;  conveyed 
by  Joshua  Fry,  his  heir  at  law,  to  Vancoover,  in  1792, 
&nd  by  him,  to  the  Vaugbans  and  Fiott,  in  1793. 
^  The  land  was  settled  on  by  Yancoover,  in  1788,  and 

the  possession  held  by  him,  and  those  claiming  under 
him,  for  a  few  years  thereafter.  Yancoover  and  Fiott 
were  both  natives  of  Qreat  Britain,  never  naturalized  in 
this  country,  and  died  in  England  prior  to  1818.  The 
patent  to  Fry  stipulates  for  the  payment,  by  him,  of 
one  shilling  yearly  for  every  fifty  acres  after  the  expira- 
tion of  fifteen  years,  by  way  of  rent,  and  also  'for  the 
cultivation  and  improving  of  three  acres,  part  of  every 
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fifty  acres  of  the  tract,  within  three  years  from  the  date 
of  the  patent ;  with  a  proviso,  that  if  three  years  ot 
(he  rent  shall  at  any  time  be  in  arrear  and  unpaid,  or  if 
Fry  and  assigns  do  not,  within  three  years  then  next 
ensuing,  cultivate  three  acres,  part  of  every  fifty  of  the 
tract,  then  the  estate,  thereby  granted,  to  cease  and  de- 
termine, and  that  it  should  be  lawful  for  the  king  to 
grant  the  same  to  other  persons. 

The  conveyance  to  the  Vaughans  and  f^iott,  recites 
the  payment  of  the  whole  of  the  consideration  money 
by  the  latter,  and  stipulates  that  they  shall  hold  in  trust 
for  him. 

There  was  oo  proof  that  the  conditions  stipulated  by 
tlie  patent  for  improvement  &c.  had  been  complied 
with. 

The  defendants  .claimed  under  a  Kentucky  patent  of 
IS! 8,  issued  vpon  a  survey  and  land  office  warrant. 

Subsequent  to  the  dereliction  of  the  possession  by 
those  holding  under  Vancoover,  there  had  been  a  pos- 
session of  sixteen  or  seventeen  years  by  persons  neither 
having, or  claiming  title,  and  no  way  connected  with 
the  title  of  either  of  the  parties  to  this  controversy. 

Upon  an  agreed  case,  which  presented  the  foregoing 
facts,  the  circuit  court  rendered  judgment  in  favor  of 
the  defendants,  and  the  plaintiffs  appealed. 

All  objection  to  the  title  of  the  plaintiffs,  on  the  score 
of  non-improvement  and  non-payment  of  the  quit  rent, 
reserved  by  the  patent,  is  answered  by  the  ninth  section 
of  the  Virginia  act  of  1777,  1  LUt.  LawSj  391,  abolish- 
ii^  quit  rents,  and  the  nineteenth  section  of  the  act  of 
1796,  which  abolishes  all  reservations  and  conditions 
in  the  grants  from  the  crown  of  Great  Britain,  and 
which  declares  no  petition  for  lapsed  land  shaji  be  re- 
ceived for  or  on  account  of  any  failure  or  forfeiture 
made  or  incurred  after  the  29th  of  September,  1775. 

As  Fiott  was  dead  at  the  institution  of  the  suit,  the 
recovery,  if  for  any  thing,  must  be  restricted  to  the 
two  thirds,  which,  by  the  deed  from  Vancoover,  |)assed 
to  the  Vaughans,  in  trust  for  Fiott — the  title  to  the 
other,  third  having  passed,  under  the  deed,  to  Fiott 
himself.  > 


Spring  Term 
1884. 

Fry^  Vauf^han 

etaL 

vs. 

Smith  €l  al. 


Quit  rent8,coq-> 
conclitioDB  '^c, 
in  grants  of  land 
from  the  crowa 
of  G.  B.  were 
abolished  by  an 
act  of  Va.  of 
"17,  and  of  Ky. 
of  *M:  Buch 
grants  are  not 
afTeoted  by  a 
fa^nre  to  pay 
such  rents  or 
comply  ¥  ith 
such  conditions 

There  can  be 
no  Keco¥erpr  up- 
on a  demise  in 
the  name  of  ono 
who  was  dead 
at  the  institu- 
tion of  the  suit. 
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Spring  Term  It  was  contended,  in  behalf  of  the  defendants,  that 

^  ^  '  "^  *  the  deed  created  such  a  use  in  favor  of  Fiott,  in  the 

Fry,  Vaughan  whoIe  tract,  as  was  executed  by  the  statute,  and  vested 

«' "'  the  whole  title  in  him.    We,  however,  do  not  think  the 

Smith  etdi.  de^d  tusccptible  of  such  an  interpretation.     It  is  prc- 

Adeedconveyl  cisely  one  of  that  character  which  the  courts  have  uni- 

"le*of  Uuid"to  ^"'^''"''y  construed  not  to  fall  within  the  operation  of  the 

the  grantee,  al-  Statute^    It  gruts  and  conveys  the  land  to  the  Yaughans 

the     graAtee'B  own  proper  use  and  behoof,  with  a  declaration  on  the 
ed'^n**trnrt  for  P*"*^  ^^  ^'^^  Vaughans,  that  their  names  are  used  in  trust 
another,  never-  only,  and  to  and  for  the  use  of  Fiott.     The  deed  does 
th^h^ltHleS  not  grants  or  create  a  use  in  favor  of  Fiott,  but  barely 
him,  and  there  carries  on  its  face  the  evidence  of  what  would  other- 
very,  at  law*  wise  have  been  a  mere  resulting  trust  in  his  favor,  as 
in  the  name  of  ||ie  payor  of  the  purchase  money. 
irttsL         ^^       This  construction  supersedes  the  necessity  of  going 
into  the  question  of  an  alien's  right  to  maintain  an  ac- 
tion for  the  recovery  of  real  estate.     The  trust  here  is 
such  an  one  as  a  court  of  law  cannot  notice.     In  legal 
intftndment,  the  Yaughans  are  the  proprietors,  as  well 
k»  the  legal  title  holders,  of  two  thirds  of  the  land. 

irs  of  Fiott  being  aliens,  as  is  admitted  in  the 
5C,  the  title  to  the  third  which  he  derived  un- 
^d,  did  not  descend  to  them,  but  vested  in  the 
irealth,  without  office  found.  This  third,  it  is 
I,  passed  by  the  patent  of  1818,  to  the  defend- 
they  thereby  became  tenants  in  common  with 
lans,  and  there  should  have  been,  therefore, 
an  aciual  ouster.  It  is  a  sufficient  answer  to 
ion,  that  the  defendants,  on  entering  their  ap- 
not  only  confessed  the  ouster,  but  the  agreed 
ts  they  held  the  land  adversely  to  the  plain- 

xiie  rt^sult  is  that,  the  plaintiffs  were  entitled  to  a 
judgment  for  two  thirds  of  the  land  in  contest,  and  the 
^*  'I  judgment  in  bar  of  their  action  must  be  reversed, 
lo  ejectment;  '^^^  *^»  according  to  settled  practice,  when  a  jutlg- 
th«  dedaratioii'  ment  is  reversed,  we  are  bound  to  go  back  to  the  first 
oh  thefiret  day'  ©rror  committed  to  the  prejudice  of  either  party,  our 
**f  the  teritf  to  itttentipn  has  been  called  to.  an  alleged  error  in  the  com- 

y 
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mcncement  of  the  suit,  in  failing  to  file  the  declaration    fipnog  Term 
on  the  first  day  of  the  term,  to  which  the  notice  made       1 8  S4. 
it  returnable.    The  defendants,  before  entering  into  the     i^  t^   i^ 
consent  rule,  moved  to  discharge  the.  common  order,  tice  is  retorna- 
and  dismiss  the  snit,  because  the  declaration  b«d  not  !**••  ^^^^^•f" 
been  returned  into  court  until  the  third  day  of  the  irregolar,  ^  the 
(erro.     It  has  heretofore  been  determined  that  the  de-  j^^^^  ""V 
claration  and  notice  in  ejectment  answer  the  purpose 
of  process,  and  that,  if  not  returned  until  the  term  af* 
ter  that  to  which  they  are  returnable,  it  is  a  fatal  defect 
to  the  whole  proceeding,  even  after  the  service  and  con* 
firmation  of  the  common  order.    It  has  also  been  held, 
that  a  motion  cannot  be  acted  on  at  any  subsequent  day  of 
a  term,  but  is  discontinued,  unless  it  were  noted  of  rec- 
ord on  the  day  appointed  by  the  notice.    The  same 
principle  requires  the  proceeding  in  this  case  to  be  pro- 
nounced  erroneous. 

The  judgment  must  be  reversed,  on  the  agreed  case, 
and  the  cause  remanded,  with  directions  to  dismiss  the 
suit,  for  the  irregularity  referred  to. 


Wells  vs.  Bowling's  Heirs,  Debt. 

and 
Bowling's  Heirs  i;^.  Wells. 

(Mr.  W.  R.  Beatty  lor  Wells :  Mr.  Hord,  and  Menn.  Bforehead  and 
Brown  for  the  Heirs.] 

Feom  the  Circuit  Court  for  Mason  Covntt. 

Jadge  Nicholas  delivered  the  Opmion  of  the  Court.  jtwH  9. 

Up 017  an  issue  of  no  assets,  to  an  action  of  xiebt  against  Agreed  caig; 
the  heirs  of  Bowling,  an  agreed  case  was  framed,  shew* 
ing,  in  substance,  that  there  was  a  prior  suit  against 
them,  by  another  creditor,  for  an  unliquidated  bdance 
Vol.  II.  6 
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Spring  Term 
1884. 


Opinion  4' jndg- 
tnentoftbecir- 
C4UI  conn. 


The  pendency 
of  apriorBuitia 
DO  bar  to  a  re- 
coveiy  a^net 
an  administra- 
tor or  hein.  But 
the  adminiBtra- 
tororheiramay 
in  either  suit, 
confess  the  ac- 
tion to  the  a- 
moant  of  the  as- 
sets, and  then 
plead  that  judg- 
ment in  bar  of 
the  other  action 


SIa?es-«thongh 
they  descend  4p 


— tlie  amount  claimed  being  more  than  the  whole  a« 
mount  of  assets,  if  any  ;  and  that,  by  the  will  of  Bow- 
ling's father,  there  was  devised  to  him  and  his  sister 
certain  slaves,  after  the  death  of  their  mother,  wlio  was 
devisee  for  life  of  the  whole  estate,  with  directions  to 
pay  debts,  maintain  and  school  the  children ;  and  that 
his  interest  in  those  slaves,  the  mother  being  still  alive, 
is  all  the  assets,  if  any,  that  have  come  to  his  heirs. — 
No  administration  bad  been  gVanted  upon  the  estate  of 
Bowling  ;  and  more  tban  twelve  months  after  his  death 
had  elapsed  before  the  institution  of  this  suit. 

Upon  this  agreed  case,  the  court  rendered  an  opinion, 
that  Bowling  took  a  vested  remainder  in  the  slaves, 
which  became  liable  to  his  creditors,  as  assets  in  the 
hands  of  the  defendants,  as  his  heirs ;  but  that  the  insti* 
tution  of  the  prior  suit  gave  the  plaintifif  therein,  ^^  a 
right  to  have  his  claim  first  satisfied,"  and  judgment 
was  thereupon  rendered  for  the  debt,  ^'to  be  levied  of 
Hie  estate  of  Bowling,  which  has  or  shall  come  to  the 
hands  of  the  defendants,  his  heirs«" 

I'hat  part  of  the  judgment  which  goes  for  present  as* 
sets,  is  so  palpable  a  non  sequitur  from  the  decision  of  the 
court,  that  wc  presume  it  must  have  been  the  result  of 
inadvertence  in  entering  it  up. 

We  do  not  know  the  principle,  upon  which  the  court 
determined  the  defendants  were  exempt  from  a  judg- 
ment for  present  assets,  by  reason  of  the  pendency  of 
the  prior  suit.  It  is  not  even  alleged  in  the  pleadings, 
or  the  agreed  case,  that  any  part  of  the  sum  claimed  in 
that  suit  is  actually  due ',  and  if  it  had  been,  still,  the 
defendants  could  obtain  such  exemption  in  no  other 
\vay  than  by  confessing  the  first  action,  to  an  amo^nt 
sufficient  to  cover  the  value  of  the  assets.  A  creditor 
cannot  be  postponed  in  recovering  his  judgment  against 
heirs,  merely  because  another  creditor  has  a  prior  suit 
against  them,  though  the  heirs  may  have  the  privilege, 
accorded  to  the  personal  representative,  of  confessing 
the  action  of  either  creditor,  and  then  pleading  his  re- 
covery in  bar  of  the  other. 

There  is  no  pretext  for  our  determining,  in  this  case, 
the  questions  that  have  been  mooted  in  argument,  and 
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Spring  Ternfr 
1834. 


WelU 

▼3. 

Bowling,  j?g. 

pass  as  real  es- 
tate, (bv  Stat-  * 


which  it  appears  to  have  been  the  principle  design  of 

Ihe  agreed  case  to  present  for  adjudication  ;  that  is, 

whether  the  devise  to  Bowling  lapsed  by  reason  of  his 

death  in  the  life  time  of  his  mother^  or  wliether  be  took 

such  an  interest  in  the  slaves  as  would  descend  to  his 

heirs.    In  neither  alternative,  would  a  judgment  against 

the  defendants,  as  his  heirs,  be  anthorized  on  the  idea  ^^*)   <io   pot 

of  such  interest  being  assets  in  their  hands.    For  though  withoot  the  as- 

our  statute  declares  that  slaves  shall  descend  to  heirs,   sent  of  the  per- 

.  •  .  I         .  .Ill      booaI  represen* 

yet,  at  the  same  time,  it  makes  them  assets  in  the  hands  utive,  in  whose 
of  the  personal  representative,  and  it  has  uniformly  ^^^h*'®^"® 
been  determined,  that  the  heir  acquires  an  inchoate  prop-  statute)  assets, 
erty  only,  such  as  gives  him  no  absolute  legal  owner-  ^nJ^nl^.^y 
ship,  without  the  assent  of  the  personal  representative,  can  be  reached 
The  legal  title  to  slaves  must,  therefore,  rest  in  abey- 
ance, until  the  appointment  of  a  personal  representa- 
tive, in  the  same  way  as  does  the  title  to  those  chattels 
that  are  strictly  and  exclusively  personal.  The  heirs 
can  no  more  be  sued  on  account  of  the  one  than  the  oth- 
er, as  assets  in  their  hands.  Though  there  had  been  no 
grant  of  administration  on  the  estate  of  Bowling,  at  the 
institution  of  this  suit,  yet  that  is  no  reason  why  there 
may  not  be  hereafter  ;  and  whenever  granted,  whatever  utielio  thiTper" 
interest  of  his  in  the  slaves,  that  either  the  heirs  or  i>er-  •^^''^  property 

'  ■  — rests  10  abey- 

Bonal  representative  coidd  take,  would  immediately  be-  ance.Theactau 
come  the  property  of  the  latter,  for  the  purposes  of  ad-  Jj^llf °f  eiJfi^ 
ministration  ;  and  the  recovery  in  this  suit  could  nci-  lone,  after  12 
ther  divest  his  right,  or  bar  iiis  recovery.  The  statute  ^iX^ot&? 
authorizing  suit  against  heirs  alone,  where  no  adminis-  pointiiientofe:^ 
tration  has  been  taken  for  twelve  months,  creates  no  nbSa^w/does 
new  liability  against  the  heir,  and  makes  no  new  subject  "o*  subject  any 
of  assets ;  but  merely  enables  the  creditor,  in  a  particu-  hands  which 
lar  class  of  cases,  to  sue  the  heir  alone,  without  joinin<;  ^^?°r '°  **^' 

,  _  .  '  *'  °    ble  before  th« 

the  personal  representative.  statute. 

So  much  of  the  judgment,  therefore,  as  goes  against  ^^^^^  ^^^ 
present  assets  is  erroneous,  and  so  much  as  goes  against  ions  of  this  ct. 

'^  ^         /*  (6  Mon.  124- 

73!on.  421,)  that  there  could  be  no  judgment  quando  against  heirSf  questioned  and  overrul- 
ed ;  and  nowr  held,  that — Though  the  right  and  title  of  the  heir  is  cast  upom  hiin  at  once  by 
the  death  of  the  ancestor,  he  may  not  acquire,  or  be  ablo  to  obtain,  the  posseaaion  until  long 
aflerwards  ;  and  is  liable  to  the  creditors  of  the  ancestor  so  far  only  as  estate  has  actually 
coue  to  bis  possession.  In  tho  mean  time,  the  creditor  should  have  the  right  to  establish  hin 
debt,by  suit  against  the  heir,  and  lo  have  his  judgment  satisfied  out  of  any  estate  of  the  ances- 
tor wliich  the  beur  may  thereafter  aequire  possession  of.  Judgments  against  heirs t  for  assets- 
quando,  are  therefore  legitimate;  necessary  and  propei*. 


by  creditors. — 
The  property  of 
heirs  in  slaves 
inherited,  does 
not  render  Mef» 
liable  to  judg- 
ment upon  tne 
obligation  oUhe 
ancestor.  When 
there  is  neither 
ex'ornor  adm. 
the  title  to  the 
slaves — like  the 
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WeUs 

vs. 

BouUng*i 

Heirs^ 

Bowling^s 
Heirs 

vs. 
WeU$. 


assets  inftUuro  is  equally  erroneous,  provided  it  be  true, 
as  has  been  determined  in  the  cases  of  Monroe  vs.  Wil- 
son, 6  Man.   124,  and  South  vs.  SneUingy  7  Mon,  421, 
that  no  judgment  quando  can  be  rendered  against  heirs. 
In  the  first  of  those  cases,  it  is  said,  the  court  ^*  could 
not  conceive,  under  what  law,  or  according  to  what 
precedent,  any  such  judgment  could  "  be  rendered  ;" — 
^*  for  there  cannot  be  a  supposed  case  of  assets  descend- 
ing to  them  from  time  to  time.     They  (heirs)  take  at 
once  on  the  death  of  the  ancestor,  or  not  at  all."    In 
the  other  case,  a  decree  against  heirs  for  assets  quandoy 
is  treated  as  something  ludicrous,  because  it  was  provi- 
ding '^  for  a  future  supposed  descent,  an  event  which 
could  never  happen."    No  authority  is  cited  in  support 
of  these  decisions,  nor  is  any  comment  made  upon  the 
multiplied  precedents  in  the  English  books,  of  judg- 
ments quando  against  heirs,  or  upon  the  unvarying  cur- 
rent of  authority  in  their  favor.     The  only  argument 
used  is  embraced  in  the  above  extracts  from  the  opin- 
ions, which  is,  that  there  could  be  no  such  judgment, 
because  assets  do  not  descend  from  time  to  time  to  tho 
heir,  but  descend  at  once  on  the  death  of  the  ancestor. 
This  argument  supposes  that  a  judgment  quando  antici- 
pates a  future  descent,  which  it  does  not.    It  anticipates 
the  possibility  of  the  acquisition  of  future  assets,  but  not 
their  descent     The  administratrator  and  the  heir  both 
acquire  all  their  title  to  the  diflferent  portions  of  a  de- 
cedent's estate,  by  a  single  act  or  operation  of  the  law. 
The  grant  of  administration  giving  it  in  the  one  case, 
and  the  descent  in  the  other.    Though  the  administra- 
tor acquires  his  title  to  the  wiiole  personal  estate  at  one 
and  the  same  time,  and  it  is  not  devolved  upon  him 
from  time  to  time,  yet  the  law  does  not  render  him  liable 
for  ail  that  he  has  thus  acquired  title  to,  but  only  for  so 
much  thereof  as  he  may  have  reduced  to  possession, 
supposing  always,  that  though  there  may  not  be  pre- 
sent assets,  yet  still  they  may  accrue  to  him  hereafter. 
So,  also,  though  the  title  to  the  whole  of  the  real  estate 
descends  to  the  heir  at  one  and  the  same  time,  yet  the 
law  holds  him  liable  for  only  so  much  as  he  has  got  into 
possession.  It  may  well  be,  that  in  point  of  fact,  he  nei- 
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ther  has  it  in  possession,  nor  has  been  able  to  reduce  it 
to  possession,  when  lie  is  sued.  The  law,  therefore,  by 
the  judgment  qmndo,  provides  for  the  anticipated  event 
of  its  being  reduced  into  possession,  when  it  will  in- 
stantly become  assets. 

A  single  instance  illustrates  and  proves  such  to  be  the 
law,  as  fully  and  satisfactorily  as  any  number  could. 
For  if  it  can  be  shewn,  that,  in  a  single  instance,  such  a 
judgment  would  be  useful  and  necessary,  it  is  plenary 
proof  that  the  law  allows  it,  and  that  the  numerous  pre- 
cedents of  such  judgments,  in  the  English  books,  are 
as  well  founded  on  principle  as  authority.  Such  in- 
stance is  to  be  found  in  the  familiar  case  of  daily  occur- 
rence, where  the  title  to  real  estate  descends  to  an  heir, 
whilst  in  the  adverse  possession  of  another.  Neither  a 
right  to  enter  land,  nor  a  right  of  action  for  land,  is  as- 
sets, until  brought  into  possession — Co.  L.  374,  b.  ;  6 
Co.  58,  b. — but  of  course  becomes  assets  when  brought 
into  possession. 

The  descent  of  a  reversion  exiicctant  on  an  estate  tail, 
is  also  an  instance  in  England.  For  though  such  rever- 
sionary interest  is  not  considered  assets  during  the  con- 
tinuance of  the  intermediate  estate,  because  of  the  pow- 
er of  the  tenant  in  tail  to  defeat  the  reversion,  yet  if  the 
estate  tail  expires,  the  estate  thereby  vested  in  the  heir 
as  reversioner,  immediatly  becomes  assets  in  his  hands. 
A  still  more  familiar  case,  in  England,  is  that  of  a  re- 
version expectant,  on  an  estate  for  life,  which,  though 
considered  assets,  yet  the  plaintiff  there  cannot  have  ex- 
ecution until  it  comes  into  possession  ;  and  upon  a  plea 
shewing  a  reversion  of  that  sort,  with  a  nihil  preter^  such 
is  the  form  of  the  judgment.  1  Roll.  Mr.  888;  Dyer^ 
378,  6.  ;  Com.  Dig.  Pkader  2  E.  3-4-5. 

When  a  creditor  sues  an  heir,  to  get  at  assets  not  suf- 
ficient to  pay  his  whole  debt,  or  even  merely  to  estab- 
lish his  debt,  before  assets  have  come  to  hand,  there  is 
no  reason  why  he  should  not  be  allowed  the  same  judg- 
ment as  against  an  administrator,  for  such  assets  as  may 
thereafter  come  to  hand.  Without  such  judgment  for 
future  assets,  he  would  be  effectually  barred  from  ever 
recovering  them.     In  Mary  Shipley's  case,  8  Co.  134, 
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where  it  was  held  that  a  judgment  quando  could  be  ren<» 
dercd  against  an  executor  upon  a  plea  of  no  assets,  an 
heir  is  treated  as  standing,  in  this  particular,  upon  the 
same  footing  with  an  executor,  and  precedents  of  such 
judgments  against  an  heir  were  cited  to  prove  the  pro- 
priety of  allowing  it  in  that  case  against  an  executor. 
In  Mel  vs.  Mlsoriy  as  reported  in  1  Sid,  448,  heirs  and 
executors  are  expressly  stated  to  stand  upon  the  precise 
same  fooling  in  this  resj)ect,  and  so  they  are  treated  by 
Comyn  in  his  digest.    In  Dorchester  vs.  fVebb^  Cro.  Car, 
372,  the  particular  point  ruled  in  Mary  Shipley's  case 
was  denied  to  be  law,  though  it  was  admitted  that,  if 
the  plea  confessed  some  assets,  the  plaintiff  might  not 
only  take  his  judgment  for  them,  but  for  the  residue  of 
his  debt,  out  of  future  assets.     But  in  *Noel  vs.  JVefeon, 
(also  reported  2  Saund.  22Gy)  the  authority  of  Mary 
Shipley's  case  is  reasserted,  and  such  has  continued  to  be 
the  law  and  practice  ever  since.     With  us,  such  a  judg- 
ment has  long  been  allowed  against  an  executor,  even 
after  a  verdict  for  him  upon  a  plea  of  no  assets,  and 
there  is  no  sufficient  reason  why  it  should  not  be  allow- 
ed against  an  heir  also,  under  like  circumstances.     The 
creditor  cannot  well  be  presumed  to  know  the  state  of 
the  assets  in  the  hands  of  the  heir  or  executor,  and  be 
should  not  be  prejudiced  by  bringing  his  suit  to  estab- 
lish his  debt  against  the  decedent,  before  assets  have 
come  to  hand,  or  after  they  have  been  paid  away  to  oth- 
er creditors.     Whether  the  law,  as  it  still  is  in  England, 
that  neither  a  reversion,  nor  a  right  of  entry,  or  right 
of  action  for  land^  is  present  assets  in  the  hands  of  an 
an  heir,  has  undergone  a  cliange  with  us,  by  reason  of 
our  statutes  subjecting  land  to  sale   under  execution, 
whether  in  possession,  reversion  or  remainder,  and  even 
in  adversary  possession,  need  not  now  be  determined. 
For  a  judgment  ^uanrfo  would  still  be  proper,  let  that 
point  be  determined  either  way.     The  power  of  avoid- 
ing an  estate,  or  taking  advantage  of  a  forfeiture  of  an 
estate  granted  upon  condition,  x)r  the  right  of  acquiring 
an  estate  upon  the  performance  of  a  condition,  descend- 
ing upon  an  heir,  would  neither  of  them  be  an  estate  in 
possesaon,  reversion  or  remainder,  neither  would  they 
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therefore  be  vendible  under  execution,  or  constitute 
present  assets  in  the  hands  of  an  heir,  though  the  estate 
so^ acquired,  wouldj  when  acquired,  become  assets. 

The  result  is,  that  we  deem  a  judgment  qtuindo  against 
heirs  as  still  legitimate,  necessary  and  proper,  and  the 
judgment  rendered  here,  would  be  affirmed,  if  it  were 
strictly  of  that  character.  But  as  we  understand  it,  it 
is  a  judgment  for  assets  in  presentij  as  well  as  in  fuiuroj 
and  for  that  cause  it  must  be  be  reversed,  and  the  cause 
remanded,  for  a  judgment  to  be  rendered  against  such 
estate  descended  from  Bowling  as  may  hereaAer  come 
to  the  hands  of  the  defendants. 

Bowling's  heirs  must  recover  the  costs  of  both  writs 
of  error. 
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Tudor 

vs. 

Terrel  et  aL 


Tudor  vs.  Terrel  et  al.  Detimitb. 

[Mr.  Turner  for  Plaintiff :  Mr.  Caperton  for  Defendant.] 

From  the  Circuit  Court  for  Madison  CounTT. 

Chief  Justice  Robertson  delivered  the  Opinion  of  the  Court.      Jpril  10. 

This  appeal  is  prosecuted  for  reversing  a  judgment  for  Statement  of  the 

a  slave  named  Philip,  obtained  by  the  appellees,  (Bav-  ^^^' 

verly  Terrel,  Napoleon  Terrel,  and  Jerome  Terrel,) 

claiming  as  residuary  devisees  of  William  Terrel^  against 

the  appellant,  holding  under  the  testator's  widow,  uho 

claimed  the  'same  slave  as  a  devisee  (of  the  same  ml/,)  for 

life. 

On  the  trial,  the  circuit  court  instructed  the  jury  instructions  of 
that,  if  the  testator  owned  Philip  at  the  date  of  the  will, 
he  passed  to  the  defendants  (now  appellees,)  by  the  re- 
siduary devise  to  them,  and  that  the  widow  derived  no 
right  to  him  from  the  will. 

The  only  question  deemed  worthy  of  serious  consid* 
eration,  is,  whether  that  instruction  was  right  or  wrong. 


the  circuit  coort 
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Spring  Term        So  much  of  the  will  as  may  be  material  in  this  enqui« 
1  8  s  4 .       ry  is  in  the  following  words : — "  After  the  payment  of 
Tudor       ^y  <lchts  and  funeral  expenses,  1  give  to  ray  wife — dur- 
vs.  ing  her  life — the  following  property" — ^enumerating  se- 

>  --  vera!  articles  of  his  estate,  and  then  proceeding  thus — 

wlr^  which  "  ^^^  following  negroes,  to  wit,  Essex,  Harry,  Dick, 
the  question  lo  Phillis,  Sam,  Hannah,  Cely,  Lucy,  PAt'Hw,  Louisa,  Ann^ 
ses.  "~  Fanny  and  Mary  Jane ;  and,  after  the  death  of  my  wife, 

I  give  to  my  son,  William  Terrel,  the  land  whereon  I 
live,  and  one  negro,  to  be  chosen  by  himself  out  of  all 
that  I  have."  "I  give  to  my  three  sons,  Beverly,  Na- 
poleon and  Jerome,  after  the  death  of  my  wife,  all  of 
the  property  (  have  given  to  her,  as  above,  except  the 
negro  which  I  have  given  to  my  son  William,  as  above 
mentioned,  to  be  equally  divided  between  them."  ^^  I 
desire  that,  during  the  life  time  of  my  wife,  she,  from 
the  products  of  the  farm,  negroes,  stock  &c.  do  educate 
and  support  my  three  sons,  Beverly,  Napoleon  and  Je«> 
rome,  or  until  they  arrive  at  the  age  of  twenty  one 
years.  I  desire  that  all  the  balance  of  my  estate,  both 
real  and  personal,  of  what  value  or  kind  soever  that 
may  be,  not  herein  before  particularized,  may  be  equal- 
ly divided  between  my  three  sons,  Beverly,  Napoleon 
and  Jerome  all  of  which  I  give  to  them  and  their  heirs 
forever." 
Parol  'evidence.  On  the  trial,  it  was  shewn  by  parol  evidence,  that,  at 
the  date  of  the  will,  with  the  exception  of  a  few  slaves 
in  the  possession  of  his  married  children,  and  to  whom 
he  devised  them,  the  testator  owned  precisely  the  number 
of  slaves  devised  to  his  wife  for  life,  all  corresponding 
in  name  with  those  described  in  that  devise,  except  in 
one  particular  only,  and  that  is,  that  he  owned  only  otie 
slave  named  Phillis^  but  owned  Philip^  who  is  not  ex* 
pressly  mentioned  in  the  will,  unless  one  of  the  names 
"  PAiflw"  was  intended  for  "  P/itKp." 
Parol  evidence  Upon  these  facts,  the  counsel  for  the  appellant  insists 
!iot"^uhcre  ^*^^''  ^  latent  ambiguity  has  been  established,  and  ex- 
is  a  latent  ain-  plained  sufficiently  to  prove  satisfactorily  that,  instead 

npSf thefel^'of  ®f  ^^^  »'*^^»  "*^°*®^  "  PAa/is,"  the  testator  intended  to 
vrhich  there  ia  devise,  and  did  devise,  to  his  wife,  one  slave  named 
2?S^  mSSSI  "  ^A«'»«"  and  another  slave  named  "  PhiKp ;"  and  that, 
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as  he  owned  only  one  "  PAtZip,"  (the  slave  now  in  con-  Spring  Tcrtu 

troversy,)  the  appellees  are  nol* entitled  to  Aim  during  18  34. 

their  mother's  life,  nor  even  after  her  death,  which  has  Tudor 

not  yet  occurred,  until  William  Terrel  shall  have  chos-  ^s- 

en  the  slave  devised  to  him.  — 

OQfl — ^to  explain 
On  the  other  hand,  the  counsel  for  the  appellees  ob-  the  ambiguity.- 

jccts  to  the  competency  of  the  parol  evidence,  and  re-  tl^^Wmv^ 

lies  confidently  on  the  case  of  Webb^s  Heirs  ^c.  vs.  Webtj  for  life,  certain 

7  J\fonro€j  626,  as  an  apposite  and  conclusive  authority,    ed^n'  the  w\ll 

There  is  no  apparent  ambiffuity  in  the  devise  to  the  ^y  their  fifteen 

Widow.     If  there  be  any  ambiguity  m  that  devise,  it  the  15  hy  the 

must,  therefore,  be  of  that  class  denominated  *'  kUerUy''  JS^A?!^^" 

which,  depending,  as  it  necessarily  does,  on  facts  extra-  by  parol  proof, 

neous  to  the  will,  and  generally  tnpow,  tnusf,  of  course,  LS  but^lSeen 

be  established  by  extraneous  proof,  and  may  be  satisfac-  slaves,  and  only 

tori! y  exhibited  and  explained  by  parol  testimony.  This  lij^'^but  had 

doctrine  is  too  firmly  settled  to  be  now  shaken  or  seri-  ?ne, notnamed 

ously  doubted.    3  Starkie  on  EMencCy  1024-&-6  ;  Ibid^  ledP/u/tp.'The 

1694  ;  and  1  Roper  on  Legacies,  132,  141,  271.  ^^  !jj^^.^^- 

In  the  case  of  WebVs  Heirs  ^c.  vS.  Webb  (supra^  there  mg  that  the  tes- 

1  I  .      *  t         I  .  I        tator    intended 

was  no  latent  ambigaity  ;  but  the  question  was — whe-  that  his   wife 

tlier  a  total  omission  to  make  a  devise  could  be  suppli-  Aonld  have  all 

ed  by  parol  evidence.     That  case,  therefore,   has   no  ing  her  life,  it  is 

application  to  the  facts  of  this  case.     An  intention  to  Sfp^^^f,  ^^^ 

make  a  will,  even  though  expressed,  and  however  ex-  inserted  in  the 

pressed,  cannot  be  a  will,  unless  there  he  a  fraudulent  JJl^^^^J^ 

suppression.,  or  unless  the  law  prescribing  the  mode  of  ed,  and  so  held 

making  valid  wills  shall  have  been  complied  with.  The  lI!l^i^dCTthe"dt 

question  in  this  case  is  not  whether  the  testator  intended  viBe,to  thewid- 

to  devise  to  his  wife  that  concerning  which  his  written  ^a  deviMTot 

will  is  silent,  but  it  is,  what  is  the  true  import,  applica-  found  in  a  will,, 

tion  or  effect  of  a  clause  contained  in  his  will  ?    Upon  blished,  or  sup^ 

this  question  there  could  have  been  no  doubt,  had  no  V^^^>  ty  pwol 

.     .     *.        •  1     rx    -      i.  ■  Ml  •       t  proof,  though  U 

extrinsic  fact  been  proved.  On  its  face,  the  will  is  clear,  may  appear  ev- 
explicit,  and  unambiguous.  But  when  it  was  proved  ^^^^  waTtfe 
that  the  testator  owned  only  one  slave  named  "  PAtUu,''  intention  of  tbo 
the  manifest  consequence  was  a  latent  ambiguity  as  to  {JJ^^^Jn^^'^J 
what  slave  the  testator  intended  by  the  reiterated  name  clause  inserted. 
"PWUw ;"  and  to  explain  or  settle  that  ambiguity,  parol  !^f^we^7^7 
testimony  was  undoubtedly  competent.    But  such  testi-  Monroe,  626. 

Vol.  n.  7 
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Spring  Term    monr,  in  such  a  case,  should  be  clear  and  satisfactory, 
*    ^^'       Is  it  so  here?    This  is  the  only  question. 
Tudor  If  it  had  been  proved  that  the  testator  owned  only  one 

Terreietal    ^'*v^«  ^^^  ^^^^  ^^^  name  was  Philip,  and  if  he  had  de- 

^  vised  to  his  wife  a  slave  named  PhilliSy  and  Philip  had 

not  been  mentioned  in  the  will,  then,  though  the  devise 
to  the  wife  would  have  been  unambiguous  on  its  face, 
nevertheless  the  proof  of  the  extraneous  fact,  that  he 
owned  no  slave  named  Phillis  would  have  created  a  la- 
tent ambiguity  as  to  the  slave  intended  by  the  testator  ; 
and  the  proof  of  the  fact  that  he  owned  only  one  slave, 
aad  that  the  name  of  that  slave  was  Philip^  would,  un- 
questionably, have  been  sufficient,  according  to  both 
reason  and  authority,  to  shew  satisfactorily  that,  by 
*'PWHf5,"  the  testator  intended  "P/iiZtp." 

A  latent  ambiguity  may  arise  as  to  the  identity  of  ei- 
ther the  legacy  or  the  legatee — the  thing  devised  or  the 
devisee  ;  and  if,  at  has  been  settled  by  authority,  2  Pr. 
Wms.  140,  parol  testimony  be  sufficient  to  shew  that  a 
devise  to  "  Catharine  Eamky^^  was  intended  for  "  Ger- 
trade  Yeardky^^^  surely  the  hypothetical  facts  just  stated 
would  be  sufficient  to  prove  that  Philip  was  intended 
to  be  devised  by  the  name  "Phillis,"  substituted  through 
inadvertence  or  mistake. 

The  only  difference  between  the  supposititious  and 
the  actual  case,  or  between  the  case  supposed  and  this 
case,  is,  that,  in  the  former,  the  testator  had  but  one 
slave  and  devised  but  one,  and,  in  this  case,  he  had  sev- 
eral and  devised  several,  and,  therefore,  possibly  he  in- 
tended not  to  devise  to  his  wife  as  many,  by  onty  as  are 
enumerated  by  name  in  the  devise  to  her,  and  the  per- 
son who  drew  the  will  may  have  inadvertently  and  er- 
roneously written  "PWHw"  twice,  and  thus  inserted 
fifteen  instead  of  fourteen  names.  This  may  be  possi- 
ble, but  it  is  not  probable  ;  and  if  we  can  ascertain  with 
satisfactory  certainty  that  there  is  no  mistake  in  the 
number,  the  legal  consequence  must  be,  that  the  mistake 
was  in  writing  "  PAt'Hw"  once,  instead  of  *'  PAt/ep,**  and 
therefore  that  '*  Philip*^  passed  by  the  devise  to  the 
wife,  and  not  by  the  residuary  devise  to  the  appellees. 
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That  the  mistake  was  in  the  name^  and  not  in  the     Spring  Term 
number^  is^  we  thinks  satisfactorily  evinced  by  the  follow-        18  8  4. 
ing  among  other  less  important  considerations,   first.  It        Tudor 
is  more  probable  that  the  testator,  when  he  read  the  will,  vs. 

or  when  it  was  read  to  hint,  confounded  '' Philliat''  with   J^^^A^:. 
*'  PhiUp,''  than  that  be  failed  to  observe  that  the  clause  t2dkrto*"ei^ ' 
contained  one  more  sleeve  than  he  intended  to  devise,   cidatemeinten- 
and  that  "  Phillis''  was  written  twice.     Secmd.  It  is  re-  ll^a^d^^^ab^ 
markable  that,  if  the  testator  intended  to  devise  to  hi»  the   ambiguity 
wife  a  part  only  of  the  slaves  in  his  possession,  the  clause,  -^  thewilK 
'written  and  adopted  for  that  purpose,  should  contain 
precisely  as  many  names  as  the  whole  number  of  the 
slaves  then  in  his  possession.      Third.  It  is  unreasonable 
to  suppose  that,  if  the  testator  had  devised  Philip  to  the 
appellees,  he  would  have  given  to  his  son  William  the' 
option  to  choose,  after  his  molher^s  deaths  one  slave  out  of 
all  his  (the  testator^s)  slaves.     But  it  is  reasonable  and  alto- 
gether consistent  to  presume,  that  the  testator  supposed 
that  he  had  devised  all  the  slaves  to  his  wife  during  her 
life,  and,  therefore,  in  the  devise  of  a  slave  to  William, 
said  that  he  might,   '^  after  his  mother^s  death^^^  make 
choice  out  of  all  the  slaves.     Fourth,  It  seems  that  the 
testator  intended  that  the  appellees,  who  were  all  then 
minors,  should  live  with  their  mother,  and  be  reared  by 
her  to  maturity,  and  that  as  much  of  the  profits  of  the 
estate  devised  to  her  as  might  be  necessary  for  that  pur- 
pose should   be  appropriated   to   their  education  and 
maintenance.  Is  it  probable,  then,  that  he  intended  that 
she  should  have  the  use  of  only  fourteen  of  his  fifteen 
slaves,  and  that  Philip  only^  a  small  boy,  should  be  ex- 
empted, and  should  go  immediately,  w^idjointlyy  to  the 
three  infant  children,  who  were  to  live  with  their  mo- 
ther and  be  sustained  by  her  and  at  her  expense,  and 
who,  at  her  death,  were  to  have  all  the  slaves  except 
one,  and  much  of  the  other  estate  devised  to  her  during 
her  life  ? 

The  more  rational  and  consistent  deduction  from  the 
extraneous  facts,  and  from  the  will,  when  properly  con- 
sidered, compared  altogether  and  made  to  harmonize, 
IS,  that  Philip  was  included  in  the  devise  to  the  widow. 
It  seems  to  us,  that  any  other  deduction  would  be  arbi- 
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trary  and  incongruous,  and  eottid  not  be  sustained  by 
principle  or  by  analogy. 

Upon  such  a  question  as  tliat  we  are  now  considering, 
It  is  unusual  and  would  be  unprofitable  and  inappropri- 
ate in  a  judicial  opinion,  to  enter  into  a  minute  and  eLa- 
borate  analysis  of  all  the  facts,  arguments  and  authori- 
ties that  would  directly  or  remotely  tend  to  establish 
the  proper  legal  conclusion,  or  to  elucidate  or  fortify 
the  opinion  of  the  court.  The  general  view  presented 
in  the  foregoing  outline,  is  deemed  sufficient  to  shew, 
with  a  certainty  as  satisfactory  as  either  reason,  author- 
ity, or  policy  requires,  that  Philip,  the  slave  now  in  con- 
troversy, passed  by  the  will  of  William  Terrel,  senior, 
to  hi6  surviving  wife,  during  her  life.  Consequently, 
the  instruction  given  to  the  jury,  by  the  circuit  judge, 
must  be  deemed  erroneous. 

Wherefore,  the  judgment  of  the  circuit  court  must  be 
reversed,  the  verdict  set  aside,  and  the  cause  remanded 
for  a  new  trial. 


Motion.  Fowler  VS.  Curiie  et  al. 

[Mr.  Richardson  for  Appellant :  Mr.  Chinn,  Messrs.  VVickliffe  fy  Wooley 
for  Appellee.] 

From  the  Circuit  Court  for  Boone  County.' 

April  10.  *  Judge*UNDERwooD  delivered  the  Opinion  of  the  Court. 

John  Den,  as  lessee  of  Fowler,  obtained  a  judgment, 
in  May,  1S20,  for  his  term  yet  to  come  in  and  to  an  un- 
divided moiety  of  five  hundred  acres  of  land  mention- 
ed in  the  declaration.  In  1823,  a  writ  of  luahere  facias 
issued  upon  this  judgment,  and  was  executed  by  the 
sheriff;  who,  according  to  the  command  tiiereof,  deliv- 
ered possession  of  a  moiety  of  the  tenements  to  the  les- 
If  th  Uinfff  ®®^*  Fowler.  In  1830,  Fowler,  in  the  name  of  John 
in  a  ha.  fa.  is  DoBy  88  lessee,  sued  out  a  second  writ  of  habere  facias^ 


When  a  writ  of 
habere  facias 
is  executed,  the 
judgment  is  sa- 
tisfied: any  sab- 
seqaent  habere 
facias  on  the 
aamejadgment, 
is  illegal,  and 
may  1m  quash- 
ed. 
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and  in  virtue  thereof,  the  sheriff  put  said  Fowler  into 
possession  of  various  tenennents  occupied  by  other  per- 
sons than  those  who  were  subjected  to  the  writ  of  1833. 
In  executing  this  last  writ,  the  sherilSr  turned  no  tenant 
out,  but  he  put  Fowler  in  as  a  co-tenant. 

On  the  motion  of  Curric  &c.  this  second  writ  of /la- 
bere  facias  was  quashed,  and  a  writ  of  restitution  award- 
ed. Whether  the  court  acted  correctly  in  quashing  the 
second  habere  faciasy  and  in  awarding  restitution^  are  the 
questions  presented  for  revision. 

Wc  think  the  second  habere  facias  was  properly  quash- 
ed. It  satisfactorily  appears,  that  Fowler,  by  the  exe- 
cution of  the  first  habere  facias^  was  put  into  possession 
of  the  moiety  of  the* land  recovered.  By  such  delivery 
of  the  possession,  his  judgment  was  fully  satisfied,  and 
thereafter,  he  could  no  more  have  another  writ  othabe- 
rtfaciaSy  than  a  plaintiff  could  have  a  second /en  yact(U 
after  making  the  amount  of  his  judgment  upon  the 
first. 

If  the  possession  delivered  under  the  first  habere  faci- 
as is  invaded.  Fowler  must  seek  redress  by  writ  of  for- 
cible entry,  or  by  ejectment.  His  adversaries  will  there- 
by have  an  opportunity  to  be  heard.  He  cannot  re- 
dress himself  against  them  by  a  new  habere  facias  on  a 
satisfied  judgment. 

We  perceive  no  error  in  the  judgment  for  restitution. 
Its  effect  is  to  place  the  parties  in  statu  quo.  There  they 
should  be  placed  whenever  the  process  of  execution  has 
Ijecn  improperly  used  to  gain  an  advantage,  or  to  the 
prejudice  of  a  party  who  is  not,  or  ought  not  to  Have 
been,  bound  by  the  judgment. 

We  deem  it  useless  to  notice  minor  questions  in  the 
cause. 

Judgment  affirmed,  with  costs. 


Spring  Term 
1834. 

Fowler 

vs. 

Currie  et  aL 

distorbed,  after 
being  pot  into 
possession,  his 
lemedy  is  b^  a 
vrit  of  forcible 
entry,  or  eject- 
meot 

Parties  onsted 
by  execntion  of 
an  inegal  pro- 
cess, are  enti- 
tled to  a  writ  of 
restitation — by 
which  all  may 
be  placed  in  sta- 
taqno 
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Chakcery. 


JpHl  10. 

The  adminis- 
trator and  heirs 
Cvinnot  join  in  a 
•ait  for  rents  of 
the  decedent's 
land:  the  rent 
accrued  in  dece- 
dent's lifetime, 
belongs  to  the 
adm'r,  who  has 
his  caose  of  ac- 
tion for  it :  that 
accmed  after  his 
death  belongs  to 
the  heirs,  who 
have  a  separate 
came  of  action 
for  it. 

A  tenant  hav- 
ing married  the 
daughter  of  his 
landlord,  is  told 
by  him,  after 
the  expiration 
of  the  lease, 
fy  without  any 
new  stipulation 
for  rent,  that  he 
may  continue  to 
occupy  the  land: 
held  that  he  is 
not  liable, under 
this  permission, 
for  any  rent  .ac- 
crued while  the 
father  in  law  li- 

V9d, 

One  coparcener 
may  fa^  made 
liable,  in  chan- 
cery, to  the  o- 
there,  for  their 


O'Bannon  against  Roberts'  Heirs. 

[Mr.  Monroe  for  PlaintiflT:  Mr.  Richardson  for  Defendants.] 

From  the  Circuit  Court  for  Shelby  County. 

Jud{re  Nicholas  delivered  the  Opinion  of  the  Court. 

The  heirs  and  administrator  of  Roberts  filed  their  bill 
ai;ainst  O^Bannon,  to  recover  conopensation  for  the  use 
of  a  small  tract  of  land,  which  descended  to  them  and 
the  wife  of  O'Bannon,  from  Roberts,  their  father,  and 
which  O'Bannon  had  occupied  since  his  death,  and  for 
some  years  previous  thereto.  The  occupancy,  during 
the  life  time  of  Roberts,  they  allege  to  have  been  under 
a  lease,  the  terms  of  which  they  do  not  know,  and  re- 
quire a  dis(;overy. 

O'Bannon  answered,  that  he  originally  took  posses- 
sion under  a  lease  from  Roberts,  but  that  before  its  ex- 
piration, having  married  his  daughter,  Roberts  author- 
ized him,  afler  its  expiration,  to  retain  the  possession, 
without  any  stipulation  as  to  rent,  and  he  so  held  at  his 
death.  He  makes  his  answer  a  cross  bill  against  the 
complainants,  asserts  a  claim  for  improvements  made  by 
him  on  the  land,  and  for  his  distributive  share  of  tiie 
rents  due  by  some  of  the  other  heirs,  for  portions  of  the 
real  estate  of  Roberts,  that  had  been  used  and  occupied 
by  them  since  his  death. 

Subsequently,  the  heirs  of  Roberts  alone,  without  his 
administrator,  filed  another  bill  against  O'Bannon,  stat- 
ing the  occupancy  of  the  land  by  him,  as  alleged  in  the 
first  suit,  and  referring  thereto  ;  also,  that  he  had  con- 
tinned  to  occupy  the  land  from  the  ini^titution  of  the 
first  to  that  of  the  second  suit,  and  pray  for  general  re- 
lief to  the  extent  they  may  be  entitled. 

The  two  suits  were  amalgamated  and  tried  together, 
by  consent,  and  the  circuit  court  decreed  in  favor  of  the 
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complainants^  the  ascertained  value  of  the  rent  of  the 
hnd  from  the  time  of  Roberts^  death,  afler  deducting 
the  amount  of  some  improvements  made  by  O'Bannon, 
but  without  any  abatement  for  his  share  of  the  value  of 
the  rent  of  other  lands  of  the  decedent,  which  some  of 
the  complainants  admit  they  were  in  possession  of. 

The  first  suit  contains  a  misjoinder  of  parties.     The 
alleged  causes  of  complaint  in  favor  of  the  administra- 
tor and  the  heirs  were  separate  and  distinct,  and  could 
not  properly  have  been  joincil  together  in  the  same  bill. 
For  all  the  rent  due  in  the  life  time  of  Roberts,  the 
cause  of  action  was  exclusively  in  the  administrator. 
For  all  that  accrued  after  his  death,  it  was  exclusively 
in  the  heirs,  whether  based  upon  actual  lease,  or  for 
mere  use  and  occupation.     But  this  defect,  we  think,  is 
cured  by  the  second  suit,  which  is  in  the  names  of  the 
heirs  alone,  and  contains  allegations  and  prayer  substan- 
tially sufficient  to  sustain  the  decree,  provided  O'Ban- 
non  be  liable  at  all  for  his  use  and  occupation.     As  the 
manner  of  his  holding  rests  exclusively  upon  his  own 
admissions,  he  cannot  be  treated  or  considered  as  in  the 
attitude  of  a  renter  after  the  death  of  Roberts. 

There  is  a  surprising  dearth  of  authority  in  the  books, 
as  to  the  responsibility  of  a  parcener  to  his  co-parceners 
for  rents  and  profits.  The  absence  of  such  responsibi- 
lity at  common  law,  from  one  joint  tenant,  or  tenant  in 
common,  to  his  co-tenants,  is  distinctly  stated  and  recog- 
nized by  all  the  books.  But  none  of  the  standard  au- 
thorities, so  far  as  we  have  been  able  to  ascertain,  inti- 
mate any  opinion  whether  parceners  come  within  the 
same  rule  or  not.  No  sufficient  reason  is  perceived 
why  they  should  not.  In  neither  case  was  the  want  of 
legal  liability  owing  to  a  supposed  want  of  right  on  the 
part  of  the  parcener  kept  out  of  possession,  but  rather 
to  a  defect  of  legal  remedy.  The  only  common  law 
remedy,  applicable  to  Irhe  case,  was  the  action  of  ac- 
count, which  did  not  lie  against  any  but  guardians, 
bailifis,  receivers,  and  in  favor  of  trade  between  mer- 
chants. Nor  did  it  lie  against  the  personal  represen- 
tatives of  guardians,  bailiffs  and  merchants  until  the 
statutes  of  2Sd,  25th  and  31st  of  Edward  III.  extended 


8pnng  Term 
O'Bannon 

V8. 

RoberW  hr's, 

shares  of  the 
rents  and  profits 
of  any  part  of 
the  land  which 
he  exclosively 
occupies :  and 
he,  being  sued 
by  theno,  may 
have  his  cross 
bill  for  his  share 
of  any  land  oc- 
cupied by  them 
to  his  excJnsion ; 
have  the  benefit 
of  aset-ofl^,  and 
the  costs  oif  his 
cross  bill. 

An  adm'r  and 
heirs  having 
filed  their  bill 
for  rents-  the 
joinder  being 
improper  ;  the 
heirs  afterwards 
file  a  separate 
bill,  for  rents 
accmed  after  the 
filing  of  the  for- 
mer (irregular) 
bill,  to  which 
they  refer:  on 
the  hearing  of 
bolh  suits  amal- 
gamated, the 
first  is  properly 
dismissed,  >'  itb 
costs,  for  the  • 
misjoinder :  but 
the  heirs,  upon 
their  separate 
bill,  referring  to 
the  former  joint 
one,  Jiave  a 
decree  for  the 
whole  amount 
shown  to  be  due 
them  by  both 
biUs. 
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^  ^  ^  ^ '       the  statute  3d  and  4th  Anne  extended  it  to  the  personal 

O'Bannan     representatives  of  guardians  and  bailifis.     This  latter 

_  .  ^«-  statute  also,  for  the  first  time,  save  the  remedy  as  be- 

Roberts'  h'rs,    ,  -   •   A  *         j  *         I     •  v  4  •.  • 

..   tween  jomt  tenants  and  tenants  m  common.     Yet  it  js 

said,  1  Eq.  Ca.  Jlbr.  5,  that,  prior  to  this  statute,  re- 
medies for  or  against  the  executors  and  administrators 
of  guardians,  bailiffs  and  receivers,  or  for  and  against 
joint  tenants,  tenants  in  common,  their  executors  and 
administrators,  were  usually  had  in  chancery.  See  also, 
Comyn'8  Dig.  titk  Chancery,  2  A  1-3,  F6  ;  and  2  Fo^L 
181.  Thus  we  find,  in  the  two  cases  which  happened 
in  the  reign  of  Charles  I.,  JDcofi  vs.  Wade^  and  Drwry  vs. 
Drury,  1  Chy.  Reps.  42-49,  that  one  of  two  co-heirs  was 
made  to  account  to  the  other  for  a  moiety  of  the  pro- 
fits. 

The  Virginia  statute  of  1743,  1  Dig.  267,  is  a  tran- 
script of  the  statute  Sd  and  4ih  Anne,  and  like  it,  though 
it  gives  the  action  of  account  as  between  joint  tenants 
and  tenants  in  common,  yet  no  mention  is  made  of  par- 
ceners. This  court,  however,  in  the  case  of  Graham 
vs.  Graham^  6  Mon.  562,  enforced  an  account  of  rents 
and  profits,  as  between  parceners,  by  bill  in  equity. 
The  authorities  referred  to,  in  connection  with  the  ma- 
nifest fitness  and  propriety  of  some  such  remedy,  do, 
we  think,  sufficiently  sustain  the  power  of  so  doing. 

O'Bannon  was  entitled  to  relief  on  his  cross  bill  in 
the  first  suit,  for  his  share  of  the  value  of  the  occupan- 
cy of  the  land,  admitted  by  some  of  the  complainants 
to  have  been  held  by  them;  and,  as  the  two  suits  were 
consolidated,  the  extent  of  relief  to  which  lie  was  enti- 
tled on  that  score,  should  have  been  ascertained  and  de- 
ducted from  the  amount  to  be  decreed  against  him. 

He  should  also  be  allowed  costs  on  his  cross  bill,  and 
the  bill  of  complainants,  in  the  first  suit,  dismissed  witb 
costs. 

Decree  reversed,  with  costs,  and  case  remanded  with 
directions  for  a  decree  and  further  proceedings  pursuant 
to  this  opinion. 
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Coghill's  Heirs  vs.  Burriss.  ^^^^^  FacUa. 

fMessrs.  Sanders  andDepew  for  Pluntifis :  Messrs.  Moreliead  and  Brown 
for  Defendant.] 

From  the  General  Court. 

Judge  Nicholas  delivered  the  Opinion  of  the  Court.  ^prii  19. 

To  a  scire  facias  to  revive  a  judgment  in  ejectment,  the  Tfhe  demise  can 
defendant  plea<1ed,  that,  more  than  twenty  years  after  ed  after  a  jndg- 
thc  rendition  of  the  judgment,  and  fourteen  years  after  "»ont  in  eject- 
the  expiration  of  the  original  demise,  the  plaintiffs,  by  An  order  ex- 
an  ex  parte  motion,  obtained  an  order  of  court  extend-  tending  the  do- 
ing the  demise  to  forty  years.  Upon  a  demurrer  to  this  J^he^ndment, 
plea,  the  court  rendered  judgment  in  bar  of  the  *cire  ?nd  ex  parte^ 

*.    .  ^      ^  IS   not    merely 

jacias.  voidable,     but 

The  only  question  is,  whether  the  order  of  court,  ex-  ^^^^^ 

tending  the  demise,  is  void.  to rovWea>!^ 

It  has  long  been  settled  by  this  court,  that  the  demise  ment  in  eje^ 

cannot  be  extended  after  judgment  in  ejectment.     This  m^andd^eat- 

course  of  decision  was  earnestly  assailed  in  argument,  «^  hy  »  P^ 

and  the  court  invited  to  a  revision  of  the  principle  and  the  demise  was 

authority  upon  which  it  is  based.     After  having  made  «tendedby  an 

r.  ..    1    .         1.  .      1   .         ...       ex  parte  order  f 

that  revision,  we  think  it  well  sustained  by  the  weight  after  the  jndg- 

of  ante-revolutionary  English  cases,  and  in*perfcct  con-  °^^^ 

sonance  with  the  great  leading  principle  governing  the 

whole  doctrine  of  amendments:  that  is,  that  there  must 

be  something  to  amend  by. 

The  court  having  no  power  to  make  such  amend" 
ment,  there  can  be  little  doubt  that  the  ex  parte  order 
making  it  in  this  case,  is  void,  and  not  merely  voidable^ 
It  stands  upon  the  same  footing  with  all  judgments 
against  a  party  without  notice,  actual  or  constructive, 
which  have  always  been  treated  as  absolutely  void. 

We  perceive  but  little  weight  in  the  idea,  that  the  de- 
fendant sliould  he  considered  as  still  in  court,  and  bound 
to  potice  every  thing  done  in  relation  to  the  judgment 

Vol.  II.  8 
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against  him,  twenty  years  after  the  rendition  of  tlie 
judgment,  and  fourteen  years  after  the  expiration  of  the 
demise.  We  can  find  nothing  either  in  the  principles 
of  law  or  justice  to  warrant  such  an  extension  of  the 
doctrine  of  implied  or  constructive  notice. 
Judgment  affirmed,  with  costs. 


Sjsotmbvt. 


Marshall  vs.  Goodwin  et  al 


JlpnlU. 


[Mr.  Marshall  for  Appellant :  Mr.  Sanders  for  Appellees.] 
From  the  Circuit  Court  for  Owen  County. 
Chief  Justice  Robertson  delivered  the  Opinion  of  the  Court. 


The  deed  df  a  RicHARD  Adams,  of  Virginia,  who  died  sometime  in  the 
landTceoldonder  y^^^  1800,  piihlislied  his  last  will,  in  which,  among  oth- 
tbedirectionBof  er  devises,  he  devised  to  his  executors  and  to  the  survi- 
"  '°*  vor  or  survivors  of  them,  his  lands  on  the  western  wa- 
ters, to  sell  for  the  payment  of  debts. 

The  persons  whom  he  had  nominated  as  his'execu- 
tors  having  refused  to  act  as  such,  an  administrator  with 
the  will  annexed  was  appointed  by  the  proijer  court 
of  the  county  in  which  the  testator  had  lived  and 
died. 

Afterwards,  in  February,  1824,  the  county  court  of 
Owen  county,  in  this  state — in  which  county  a  tract  of 
twenty  thousand  acres,  included  in  the  devise  to  the  ex- 


a  reservatiOD  to 
this  eflfect^^It 
ia  also  under- 
■toed  that  he 
(testator)  may 
perhaps  have 
disposed  of  a- 
bont  800  acres*' 
—"ifsnch  shall 
torn  out  to  be 
the  fiict,  800  a- 
ores  thus  con- 
reyed,  are  ex- 
cepted." roon 
the  trial  ot  an 

ejectmentbythe  ecutors,  then  lav — made  an  order  for  anpointincr  Samu 

grantee  against  i  i  r? 


tenants  in  pos- 
session of  part 
of  the  land, 
*  it  appears  that 
they  had  held 
aboat  800  acres 
ibr  a  long  time, 
29  years.claim- 
ing  it  under 
some  contract 
made  with  the 


el  Tod  administrator  with  the  will  annexed  of  Richard 
Adams ;  and  Tod,  as  administrator,  made  a  conveyance, 
in  June,  1824,  to  John  J.  Marshall,  of  the  said  twenty- 
thousand  acres,  with  the  followiner  exceptions  : — *^  It  is 
understood,  however,  that  said  Richard,  in  his  life  time, 
sold  and  conveyed,  or  gave  his  bond  to  convey,  about 
three  thotisand  nine  hundred  acres  of  said  land — two 
thousand  five  hundred  to  William  May,  and  one  thou- 
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ftind  four  hundred  to  Robert  Andrews.  It  is  also  un- 
derstood, that  he  may  perhaps  have  disposed  of  about 
eight  hundred  acres  more,  or  that  about  that  quantity 
lias  been  conveyed  in  compliance  and  performance  of 
a  contract  of  said  Richard :  if  such  shall  turn  out  to 
be  the  fact,  eijsht  hundred  acres  thus  conveyed,  together 
Vrith  the  three  thousand  nine  hundred,  are  excepted.'* 

Some  time  between  1800  and  1803,  one  Gooiiwin  set- 
tled within  the  boundary  of  the  twenty  thousand  acres, 
claiming  about  ei^ht  hundred  acres  thereof,  which  had 
been  set  a|)art  for  him,  in  consequence  of  a  contract  of 
sale  made  with  Samuel  G.  Adams,  one  of  the  testator's 
sons.  Goodwin  retained  the  continued  and  undisturb- 
ed possesTsion  of  the  land  thus  dcsignatei),  until  hisiie  t^  , 
and  the  defendants,  claiming  under  him,  have  enjoyed 
the  like  posse^sion  ever  since. 

In  1827,  John  J.  Marshall  brought  an  action  of  eject- 
ment against  Alice  Dean,  Goodwin  and  others,*  for  the 
purpoi-e  of  obtaining  the  possession  of  the  tract  of  about 
eight  hundred  acres  which  had  been  claimed  and  occu- 
pied as  just  described.  Verdict  and  judgment  haviqg 
been  rendered  against  him,  this  court  reversed  the  judg- 
ment, and  remanded  the  case  for  a  new  trial,  because 
the  circuit  court  had  erroneously  permitted  Tod  (Mar- 
shall's vendor)  to  testify  that  the  land  in  contest  was  the 
tract  of  about  eight  hundred  acres  referred  to  in  the  ex- 
ception in  his  deed  to  Marshall. — See  the  case  as  report- 
ed, 4  /.  J.  Mar.  533. 

On  a  trial  after  the  return  of  the  case  to  the  circuit 
court,  the  defendants  obtained  another  verdict  without 
Tod's  testimony  ;  and  a  court  having  overruled  a  mo- 
tion for  a  new  trial,  this  writ  of  error  is  prosecuted  to 
reverse  the  judgment  rendered  on  the  last  verdict. 

Whether,  as  the  record  does  not  shew  that  the  will 
had  been  proved  or  admitted  to  record  in  Owen  coun- 
ty prior  to  the  grant  of  administration  to  Tod,  the 
county  court  of  Owen  should  be  deemed  to  have  had 
jurisdiction;  or  whether,  if  it  had  jurisdiction,  the  de- 
vise to  the  executors  should  be  construed  as  vesting  the 
legal  title  in  the  persons  named  as  executors,  even  though 
they  refused  to  act  as  exiecutors,  and  whether^  therefore, 


Sj^ngTerai 
1884. 


testator'!  iod» 
aa  his  agent  : 
froDi  these  facta^ 
in  the  absence 
of  proof  that 
any  other  800 
acres  had  been 
disposed  of  by 
the  testator,  tho 
jury  niicht  in- 
fer that  the  land 
in  controversy 
constitated  the 
exception  in  th* 
plabtiflPsdeed; 
and  their  ver- 
dict, especially 
a  second  one, 
for  defendants, 
shonld  not  be 
disturbed. 


Digitized  by  VjOOQIC 


60 


DECISIONS  OF   THE   COURT 


Spring  Term 
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M9r»haU 

Tf. 

al.      ^ 


an  administrator,  cum  iulamento^  could  legally  sell  and 
convey,  are  questions  which  might  be  properly  consid- 
ered in  this  case.  But  we  will  waive  them,  as  we  are  of 
the  opinion  that,  conceding  Tod's  legal  power  to  convey, 
the  jury  might  have  inferred,  from  all  the  proor,  that 
the  land  in  controversy  was  embraced  in  the  exception 
in  the  deed. 

It  is  evident  that  tlie  parties  to  the  deed  had  some 
reason  to  believe  that,  a  tract  of  about  eight  hundred 
acres  had  beeh  sold  or  ^*  disposed  oP'  by  Richard  Ad- 
ams, or  with  his  sanction  and  under  his  authority,  and 
that  a  conveyance  had,  perhaps,  been  made  by  his  rep- 
resentatives. The  defendants,  or  some  of  them,  claim- 
ing, under  Adams's  title,  the  land  now  in  controversy, 
were  residing  on  it  at  the  date  of  the  conveyance  to 
Marshall.  There  is  no  proof  or  intimation  that  any  other 
tract  of  about  eight  hundred  acres  had  been  sold  or  was 
claimed.  Samuel  6.  Adams  (Richard's  son)  had  made 
the  contract  with  Goodwin,  and  promised  to  have  Rich- 
ard's title  conveyed  to  Goodwin.  It  does  not  appear 
that  the  contract  with  Samuel  was  made  since  the  death 
of  Richard,  and  it  is  not  material  whether  it  was  in 
writing  or  not,  as  the  fact  of  sale  by  Richard,  or  with 
his  sanction,  is  all  that  is  essential.  These  facts,  com- 
bined with  the  important  circumstance  that  Goodwin 
and  those  claiming  under  him  had  claimed,  by  contract 
of  purchase,  and  had  peaceably  occupied,  cultivated 
and  improved,  under  the  title  of  Richard  Adams,  the 
tract  of  about  eight  hundred  acres  for  at  least  twenty 
nine  years  at  the  time  of  the  last  trial,  and  for  at  least 
twenty  four  years  prior  to  the  institution  of  this  suit, 
authorized  the  jury  to  presume  that  Samuel  G.  Adams 
had  sold  the  land  for  or  with  the  authority  of  his  fath- 
er, and  that  the  tract  thus  sold,  claimed,  and  occupied, 
was  the  tract  of  about  eight  hundred  acres  intended  by 
the  exception  in  the  deed.  At  all  events,  this  court, 
under  all  the  circumstances,  does  not  feel  at  liberty  to 
set  aside  a  second  verdict  for  the  defendants  upon  such 
facts  as  those  exhibited  on  the  last  trial. 

Judgment  affirmed. 
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Spring  Term 
1884. 


Madison's  Executors  and  Heirs  against     Chancbrt. 
Wallace's  Executors  and  Others. 

[Messn.  Morehead  and  Brown  for  Plaintiffii :  Bfr.  Crittenden  and  Mr. 
Haggin  for  Defondants.] 

Feom  thb  Gav£Sal  Couet. 

Chief  Jastice  Robebtsok  delivered  the  Opinion  of  the  Court.         AprUll, 


The  only  question  presented  in  this  case,  is,  whether  the 
general  court  erred  in  sustaining  a  demurrer  to  an  an- 
swer, in  the  nature  of  a  cross  bill,  which  was  filed  in 
1832,  by  the  executors  and  heirs  of  Thomas  Madison, 
deceased,  against  the  executors  and  heirs  of  Caleb 
Wallace,  deceased,  and  the  executors  and  heirs  of  Wil- 
liam Logan,  deceased,  in  a  suit  in  chancery  then  pend* 
ing  in  the  said  court,  and  which  had  been  remanded  by 
this  court,  in  1828,  for  further  proceedings. 

The  case  of  MadUtm^s  Executors  ^.  vs.  fVdUaee^s  £x- 
ecuiora,  2  J.  J.  Mar.  581,  will  furnish  a  history  of  the 
case  in  the  general  court,  until  the  decree  of  that  court, 
in  favor  of  Caleb  Wallace  against  Madison's  executors 
and  heirs,  for  five  thousand  dollars,  with  interest  and 
costs,  was  reversed,  and  the  case  was  remanded. 

The  answer,  in  the  nature  of  a  cross  bill,  which  the 
executors  and  heirs  of  Madison  filed  in  1832,  alleges, 
among  other  things,  that  Caleb  Wallace,  who  died  in 
the  year  1814,  had,  in  his  life  time,  collected  from  them 
a  part  of  the  sum  for  which  he  had,  in  1820,  obtained 
the  decree  against  them  ;  and  that,  after  his  death  and 
before  the  reversal  of  the  decree,  they  had  paid  the  re- 
sidue to  William  Logan,  who  was  one  of  his  executors, 
and  to  whom  he  had  devised  the  benefit  of  the  decree ; 
that,  after  the  decree  had  been  reversed,  and  the  case 
remanded,  the  executors  of  Wallace,  apprehending  that, 
according  to  the  principles  settled  by  the  opinion  re- 
versing the  decree,  they  could  never  obtain  another  de- 
cree for  as  much  as  had  been  collected)  had  failed  to  rc- 


The  question— 
upon  demarror 
to  a  erou  bill^ 
filed,  after  a  re- 
veiBal  and  re- 
tarn  of  the 
canary  to  com- 
pel a  rerivor*- 
comp*t  having 
died — for  resti- 
tution of  pay- 
ments made  un- 
der the  errone- 
ous decree,  ^c. 

2  J.  J.  M.  re. 

ferred  to,  for  a 
history  of  the 
original  suit. 


The  cross  bill 
filed,  4r  iu  con- 
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Spring  Term    yj^e  or  to  prosecute  the  suit  in  the  general  court,  and, 
^  ®  *  *  •       therefore,  the  ansiver  prays  that  the  suit  be  properly  re- 
J^adUonU  Ex'  viv^d  and  prosecuted  to  a  final  hearing;  that,  if  it 
ecuiort  See.      shM  be  SO  prosecuted,  and  another  decree  shall  be  ren- 
WaUaceU  Ex-  dered  against  the  executors  and  heirs  of  Madison,  for  a 
ecutort  Sc€.      gmu  ]ess  than  that  which  was  first  decreed,  and  which 
had  been  paid,  the  difference  between  the  two  sums 
should  be  restored  to  them  ;  and  that,  if  the  suit  should 
not  be  thus  prosecuted,  or  being  so  prosecuted,  there 
should  bono  decree  against  them,  the  court  would  decree 
to  them  restitution,  from  some  or  all  of  the  parties  to  the 
cross  bill,  as  should,  upon  a  full  investigation,  be  deem- 
ed most  equitable. 
Objecttoiu    10       Tiiree  principal   objections  are  urged  in  this  court 
flM  oroM  bill,     against  the  cross  bill :  Jirsty  that  it  contains  no  equity  : 
secondy  that  the  general  court  had  no  jurisdiction  over 
it :  and,  thirds  that  it  improperly  joins  parties  who  ought 
not  to  be  joined,  and  does  not  make  the  proper  parties. 
Neither  of  these  grounds  is  sufficient,  in  the  opinion 
of  this  court,  for  sustaining  the  decree  on  the  demurrer. 
An  erroneooB       First.  If,  as  alleged,  the  plaintiffs  in  error  paid  to  Ca- 
b^^^satisfied^  leb  Wallace,  or  to  his  executors  or  devisee,  the  amount 

and  afterward*  of  the  decree  prior  to  the  reversal,  and  in  consequence 

reversedythede-      r^i^i  i^«  rr- 

fendant  is  enti-  oi  the  decree,  and  not  in  consequence  of  a  fair  compro- 

tlcd  to  reatitw-  mjse  of  the  matters  then  in  controversy,  there  can  be  no 
tton^tQT  which     ,,.,  ..  ,  .- 

he,  or  hb  exoc-  doubt  (unless  something  exist  to  the  contrary,  not  infer- 

Mtor,  heirs  and   ^jy^  frQ|„  j^e  cross  bill,)  that  either  the  representatives 
deviseeSy  or  toe  -  * 

representatives    of  Wallace  or  those  of  Logan,  or  both,  should  make 

colioctoTthe  do  restitution,  either  in  kind  or  in  value.   The  bill  is  not  a« 
cree,  or  part  of'  specific  and  precise  in  its  allegations  as  (to  have  been 

'rh^^he'**bili  perfectly  satisfactory)  it  should  have  been.     It  does  not 

does  not  show  state  whether  the  heirs,  or  executors,  of  Madison  satisfied 

coliieai    ^hs  *'^®  decree  ;  nor  whether  it  was  discharged  in  money, 

each,  or  either*  in  land,  or  how;  nor  does  it  state  precisely  how  much 

ground 'for  de-  ^^  P^'^  ^^  Logan.     Nevertheless,  it  imports  that  the 

morrer — that  amount  of  the  decree  was  paid  by  the  executors  and 

^^^he  answuv  heirs  of  Madison,  and  to  Wallace  and  to  Logan  as  his  de- 

8und  proofs,  and  visee  and  executor  ;  and  we  do  not  consider  it  indispen- 

by  ito  decree!  Sable  that  the  allegations  should  be  more  explicit.     An- 

iSes^nd  ri*  hu  ^^^^  ^^  \\%o^  allegations,  and  proofs  which  may  be  ta- 

of  all  parties.  ^  ken  under  them,  may  exhibit  the  whole  truth  in  such  a 
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light  as  to  enable  the  court  to  do  exact  justice  between    Spring  Term 
all  persons  concerned.    And  in  such  a  case,  we  cannot       ^  ^  ^  4 . 
doubt  that  a  court  of  equity  may  take  cognisance  of  the  j^aditonu  Ex- 
matters  set  forth  in  the  cross  bill — for  the  purpose  of     eeuionite, 
making  restitution,  and  of  equalizing  justice  between   Wallace''s  Ex- 
the  executors  and  and  heirs  of  Madison,  as  well  as  the      teuton  tee, 
executors,  heirs  and  devisees  of  Wallace. 

Second.  After  the  reversal  of  the  erroneous  decree,  the  Theeoort  that 
court  which  rendered  it  had  unquestionable  power  to  J^^^^^^" 
order  restitution  of  any  money  that  had  been  coerced  has,  after  a  re^ 
or  been  paid  in  consequence  of  the  error  of  the  court ;  J^if"^er^reBtU 
and,  as  the  case  in  which  the  erroneous  decree  was  tation.  If  the 
made  had  not  been  disposed  of  in  the  general  court,  en  manded/ia^aSl 
answer  in  that  case,  filed  as  a  cross  bill,  was  an  appro-  pendbg^theres 
priate  mode  of  applying  for  restitution.  But  the  ob-  applied  for'^y  a 
ject  of  the  cross  bill  is  not  to  obtain  restitution  merely  ^??^,  bill— in 
as  such,  but  also,  and  in  the  first  instance,  to  shew  new   ter  of  defence 

matter  occurinir  since  the  date  of  the  decree  which  has  "'J  "'■f  '*®\"" 
^      ,  trodaoed,  to  de- 

been  reversed,  and  which  new  matter  will  prevent  the  feat,  or  dimin- 

defendants  in  error  from  obtaining  another  decree  in  the  piaia^^.g^I 
furthiu*  progress  of  the  case  under  the  opinion  and  man-  very. 
date  of  this  court.  At  law,  such  matter  should  be  plead- 
ed as  in  a  plea  puis  darrein  continuance :  in  chancery  it 
fiiay  be  the  subject  of  a  cross  bill.  .  Cooper^a  JBftuty,  86. 

The  death  of  Wallace  presented  no  obstruction  to  the  a\\  parties  to  a 
filing  of  the  cross  bill :  first,  because  his  death  occured   cawein  thect 

.  ,  1*...  «■•  of  appeals,  con- 

prior  to  the  reversal  01  the  decree,  and  his  representa-  tinueto  bepar- 
tives,  being  parties  in  this  court,  were  parties  in  the  ge-  {j^ow^^'hOTSi* 
neral  court  after  the  case  had  been  remanded  to  that  cause  la  remao- 
crourt  for  further  proceedings':  second^  because,  had  Ca-  not'be^mnMn 
leb  Wallace  died  since  the  return  of  the  case  to  the  gen-  ed. 
cral  court,  and  thereby  the  suit  had  abated,  neverthe-  'f  *  c««npWn- 
e  88,  a  cross  bill  to  revive  and  to  obtam  ultimate  repar-  ing  a  suit,  and 
ation  for  the  loss  imposed  by  the  error  of  the  general  u'es^SntrlSl 
court,  would  have  been  allowable  and  pro|)er.  jUsually  viveit^thede- 
the  cross  bill  and  the  original  progress  parri.paasu  and  are  rtpw^tativ^, 
heard  together.  But,  if  the  original  be  permitted  to  may,  nevertho- 
abate,  and  a  cross  bill  be  filed  before  a  revivor,  the  cross  mtjaiAin  thdr 
bill  may  be  heard  first  and  by  itself.  Cooper  (p.  88)  ^"^^JJ;^^*^ 
and  be  heard  before  the  original  bill,  or  without  any  rerivor  of  the  latter. 
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Spring  Term    gays — ^'an  original  bill  being  abated  and  not  being  re* 
18  8  4.       vived  until  after  a  cross  bill  was  filed  has  been  held  there- 

jijadiwn^Ex^  by  to  lose  its  priority."     Thus  shewing  that  a  cross 
ecutort  &e.     bill  may  be  filed  alter  the  original  shall  have  abated  by 

WaiiacX  Ex-  death,  and  before  it  shall  have  l)een  revived. 
eeutors  kt..         Third,  Nor  is  there  any  misjoinder,  or  fatal  nonjoin- 

All  joint  defen-  j^j.  ^f  parties  ;  as  the  executors  and  heirs  of  Madison 

oantH  to  an  on-  *        r  ' 

nal  bill,   may  Were  joint  defendants  in  the  suit  in  the  general  court> 

ui™a Moas  bm*  ^^^  ^^^^  jointly  liable  to  the  decree,  it  was  proper  for 

them  to  unite  in  filing  the  answer  in  the  nature  of  a  cross 

bill. 

To  a  bill  forre-       Wallace's  executors  were  proper  parties,  because  Wal- 

mentimade* unl  '*^®  obtained  the  decree,  and  devised  it  by  his  will ;  or 

der  an  errone-  because  he  collected  a  part  of  the  sum  decreed  to  him  ; 

del^ee-^hTcre  ^^  because  it  was  collected  by  his  executors  or  with  their 

ditor  having  di-  consent — at  lea?t,  these  facts ,  or  some  of  them,  must  be 

if  he,  in  bia  life  inferred  from  the  allegations  of  the  cross  bill.     Logan's 

liT^'fr'd*'^'  representatives  were  certainly  proper  parties,  if,  as  al- 

coliected    any  leged  in  the  cross  bill,  he  collected  a  part  of  the  five 

part  of  the  mo-  thousand  dollars  and  appropriated  it  to  his  own  use  as 

11  ey,  are  proper  ^  «r     i 

deft*B;8o  also,  the  devisee.     Had  they  not  been  made  parties,  Wal- 

tlwd^reel^ho  '**^'^  representatives  would  have  had  good  cause  for 
collected  part  of  objecting  to  the  cross  bill.  And  certainly,  the  plaintifis 

«d*'h^raT'Bo  f"  ^^^^^  ***^  ^  ^^i^^  ^^  ^^^^  ^^^  ^^^^^  ^■'  devisees  of 
alto,  are  all  the  Wallace  also  parties,  and  we  cannot  deeide^  from  the 

««^orthe^I^  ^^^^^  *'*"»  whether  they  should  be  styled  heirs  or  devi- 

tywho  recov-  sees,  or  both.     It  might  have  been  more  regular  to  have 

^eons  decree.  '  made  Gholson  and  Baker  parties,  but  the  omission  is  no 

cause  for  general  demurrer.     We  cannot  perceive  what 

necessary  party  has  been  omitted. 

Wherefore,  it  seems  to  us,  that  there  is  no  essential 
misjoinder  or  nonjoinder  of  parties. 

Being  therefore  of  the  opinion,  that  the  cross  bill  con- 
tains equity,  prima ftwie ;  that  the  general  court  has  ju- 
risdiction, and  that  there  is  no  essential  defect  in  parties, 
the  decree  of  the  general  court,  sustaining  the  demurrer 
to  the  cross  bill,  is  deemed  erroneous. 

Wherefore,  it  is  decreed  and  ordered,  that  said  de- 
cree be  reversed,  and  that  the  cause  be  remanded  for 
further  proceedings  consistent  with  this  opinion,  and  for 
such  final  decree  on  the  original  bill  (if  U  shall  be  prose- 
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c^aied)  and  on  the  cross  bill  (whether  the  original  shkll 
be  prosecuted  or  not)  as,  from  the  ultimate  aspect  of  the 
case,  shall  seem  to  be  equitable  as  between  all  parties 
concerned.  What  that  final  decree  should  be — whether 
for  or  against  the  plaintiffs  in  error^  or,  if  for  them,  to 
what  extent,  or  in  what  mode,  or  against  whom,  or  to 
what  extent,  or  in  what  mode,  this  court  cannot  foresee 
or  direct — as  the  whole  case  may  depend  on  facts  here- 
after to  be  disclosed,  and  which  are  not  intimated  in  the 
cross  bill. 

The  plaintiffs  in  error  must  have  a  decree  for  their 
60sts  in  this  court. 


Spring  Term 
1884. 

Sumrall  et  al 

vs. 

Heid. 


Sumrall  et  al  vs.  Reid. 

[Mess.  Morehead  and  Brown  for  AppellonU:  Mr.  Crittenden  for  AppeDee.^ 
From  the  Cibcuit  Court  for  Mason  Cocntt. 
Judge  Underwood  delivered  the  Opinion  of  the  Court. 


Debt. 


2d    65 

\m  814 

2d     66' 
117    791| 


~lHna   I 

2d    «6| 
120    484 


-      ..  2d     «B 
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Sumrall  and  Murphy,  in  1821,  obtained  a  judgment  An  app.  bond, 
at  law,  by  conression,  against  Waters,  for  two  thousand  jJIn^fajjle  aurel 
two  hundred  twenty  eight  dollars  ninety  seven  and  a  ty  to  pay  the 
hair  cents,  with  interest  and  costs.  The  judgment  not  "ud^^^t^ord^ 
having  been  satisfied,  Sumrall  and  Murphy  filed  a  bill  cr«)  appealed 
in  chancery  to  subject  a  lot  in  Minerva  to  sale,  for  its  ™-  ' 
satisfaction,  claiming  a  lien  on  the  lot  in  virtue  of  a 
mortgage.  Ward  and  Chiles  were  made  defendants  to 
the  bill,  as  they  set  up  claim  to  the  same  lot.  In  1825, 
the  court  rendered  a  decree,  so  much  of  which  as  af- 
fects this  controversy,  is  in  the  following  words  :— "  It 

is  decreed  and  ordered,  that  Richard  L.  Waters  pay  to  orders  the  de- 
fendant to  pay 
it  by  a  fiiven  day,  and  directs  a  sale  of  the  property  to  be  made,  npon  his  fiiilare  to  comply 
with  the  order,  isi  not  a  decree  for  the  debt.  And  a  bond,  executed  npon  an  appeal  fiom 
such  a  decree,  conditioned  that  the  appellant  shall  prosecnte  the  appeal  « ith  effect,  or  pay 
**  the  amount  recovered  by  the  decree,"  does  not  bind  the  obligors  to  the  payment  of  tm 
debt—aa,  that  being  otherwise  established,  the  decree  only  makes  the  equitable  interest  lift* 
blc  for  its  payment. 

Vol.  II.  9 


and  damages,  in 
case  of  affirm- 
ance. —  But  a 
decree  npon  a 
bill  to  subject 
an  equitable  in- 
terest to  the  pay 
ment  of  a  jndc- 
ment — which 
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Spring  Term    the  complainants,  on  or  before  the  1st  of  May  next,  the 
}^^^'       amount  of  their  judgment  at  law  mentioned  in  the  bill, 

Sumralletal.   together  with  the  interest  and  costs  ;  and  on  his  failing 
J^;  so  to  pay  said  sums  of  money,  it  is  decreed  and  ordered, 

—  " that  Thomas  T.  Worthington  be  appointed  a  commis- 
sioner, and  having  advertised  the  mill  and  lot  in  the 
town  of  Minerva,  now  in  controversy,  for  sale  &c.  shall 
proceed  to  sell  &c."  From  this  decree  the  defendants 
prayed  an  appeal,  and  Walker  Reid,  as  their  surety,  be- 
came bound  in  an  appeal  bond  to  Sumrall  and  Murphy, 
in  Ihe  penalty  of  three  thousand  dollars,  with  a  condi- 
tion annexed  to  this  effect:  that,  as  Sumrall  and  Murphy 
had  obtained  a  decree  against  Waters  &c.  in  the  Mason 
circuit,  in  the  following  words,  to  wit,  (here  the  decree 
is  copied  :)  '^  Now,  if  the  said  Richard  L.  Waters, 
Charles  Ward  and  David  Chiles  shall  well  and  truly 
prosecute  the  said  appeal  to  effect  ;  or,  in  case  the  said 
decree  shall  be  affirmed,  shall  well  and  truly  pay  and  sat- 
isfy the  amount  recovered  by  the  said  decree,  and  shall 
also  pay  and  satisfy  all  such  damages  and  costs  as  shall 
be  adjudged  to  the  said  Joseph  R.  Sumrall  and  William 
Murphy,  in  consequence  of  said  appeal,  then  the  above 
obligation  to  be  void,  qtherwise  to  remain  in  full  force 
and  virtue." 

The  present  is  an  action  of  debt  brought  by  Sumrall, 
as  survivor,  against  Reid,  upon  the  appeal  bond.  The 
declaration  assigns  breaches  in  the  nonpayment  of  the 
amount  of  the  judgment  at  law,  and  in  the  nonpayment 
of  the  costs  adjudged  by  the  court  of  appeals,  upon  the 
affirmance  of  the  decree,  and  the  failure  on  the  part  of 
the  appellants  to  prosecute  the  ap{)eal  with  effect.  A 
verdict,  and  judgment  having  been  rendered  in  favor  of 
Reid,  and  a  motion  for  a  new  trial  overruled,  Sumrall 
seeks  a  reversal  in  this  court. 

Sumrall  contends,  that  Reid  is  liable  upon  the  appeal 
bond,  for  the  amount  of  the  judgment  at  law,  and  this  is 
the  principal  question  in  the  cause.  The  extent  of  the 
obligation  imposed  by  an  appeal  bond  ex^uted  in  con- 
formity to  law,  and  the  stipulations  it  should  contain 
were  considered  and  determined  by  this  court  in  the 
case  of  Moar^  vs.  Goring  2  LUt,  18T.    According  to  that 
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tase,  the  surety  is  liable,  in  case  of  affirmance,  for  the 
amount  of  the  judgment  from  which  the  appeal  is  pray- 
ed, as  well  as  the  damages  and  costs  occasioned  by  the  ^n^jJ^^/Telot 
api^eal.      It  is  insisted  that  the  decree  appealed  from  vs. 

adjudged  two  thousand  two  hundrd  twenty  eight  dol-  — ?^^ — 
lars  ninety  seven  and  a  half  cents  to  the  plaintiif,  and, 
consequently,  that  Reid,  the  surety,  is  liable  for  that 
amount.     If  tlie  premises  were  true,   the  comrlusion 
would  be  correct.     But  we  are  of  opinion,  that  the  de- 
cree appealed  from  did  not  adjudge  any  sum  of  money 
(unless  it  might  be  the  costs  of  suit,)  against  Waters,  or 
any  of  the  ap|)ellees.     The  object  of  the  bill  was  to  en- 
force a  lien,  and  thereby  to  secnre  a  sum  for  which 
judgment  had  been  rendered.      The  decree  subjected 
the  lot,  according  to  the  prayer  of  the  bill,  and  beyond 
that  there  was  nothing  to  be  accomplished.     When  the 
object  of  the  bill  is  regarded,  there  is  no  difficulty  in 
construing  that  part  of  the  decree  which  requires  Wa-  \ 
ters  to  pay  the  amount  of  the  judgment  at  law  on  or 
before  the  1st  of  May.     It  is  not  another  judgment  or 
decree  for  an  equal  amount  of  money,  for  and  upon 
which  an  execution  could  be  sued  out,  but  it  is  a  mere 
requisition  that  an  existing  judgment  shall  be  satisfied  al 
that  time.     The  failure  to  perform  the  requirement  is 
made  the  basis  on  which  the  sale  of  the  lot  is  directedr 
The  condition  of  the  appeal  bond,  therefore,  which  re- 
quires Reid,  on. affirmance,  to  ^' pay  and  satisfy   the 
amount  recovered  by  the  decree,"  does  not  impose  any 
liability  for  the  judgment  at  law. 

As  to  the  costs  and  damages  claimed  in  the  declara- 
tion, it  appears,  by  an  inspection  of  the  opinion  of  the 
court  of  appeals,  that  none  were  given.  The  averments 
of  the  declaration  on  this  subject  were  not  sustained  by 
proof.  The  plaintiff  made  out  no  cause  of  action. 
Wherefore,  the  judgment  is  affirmed,  with  costs. 
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IBilECTMBNT. 


Redman  et  al.  vs.  Sanders. 


[Mr.  Monroe  and  Messrs.  Morehead  and  Brown  for  Appellants  :  Mr.  San- 
ders for  Appellee.] 

From  thk  Circuit  Court  for  Grant  County.  , 


April  \\. 


Judge  Underwood  Delivered  the  Opinion  of  the  Court. 


The  facts  of  the 

case. 


The  iMsor  of 
the  plaintiff  in 
ejectment  mnst 
have  title  at 
the  commence^ 
ment  of  the 
suit,  as  well  iis 
St  the  date  of 
the  demise. 

Service  of  the 
declaration  and 
notice  in  eject- 
ment, is  the 
commencement 
ef^hesait. 


On  the  30th  of  July  and  2nd  of  August,  1831,  the  de- 
claration i^nd  notice  were  executed  upon  the  tenants  in 
possession.  On  the  26th  of  July,  1831,  Ann  T.  San- 
ders, the  only  lessor  who  had  title,  conveyed  the  lund, 
by  deed  of  mortgage,  to  Theobald  and  Davis.  The  ti- 
tle vesteil,  immediately  on  the  execution  of  the  mort- 
js;age,  in  tlie  mortgagees,  by  the  terms  of  the  deed,  and 
was  to  revert,  upon  the  payment  of  the  money  secured 
by  it,  in  one  year.  At  the  time  of  the  execution  of  the 
mortgage,  the  defendants  were  in  the  adverse  possession 
of  the  l^d.  The  only  questions  which  we  shall  no- 
tice grow  out  of  the  foregoing  facts. 

It  is  contended  by  the  ap|)eilants,  that  the  verdict  and 
judgment  for  the  ap|)ellee  cannot  be  sustained,  because 
the  title  was  in  Theobald  and  Davis  at  the  commence- 
ment of  the  suit.  There  is  no  doctrine  better  settled 
than  that  the  lessor  of  the  plaintiff  in  ejectment  must 
have  title  at  I  he  commencement  uf  the  suit.  The  ser- 
vice of  the  declaration  and  notice  upon  the  tenants  in 
possession,  is  the  commencement  of  an  action  of  eject- 
ment. The  demise  laid  in  the  declaration  is  dated  in 
September,  1830,  and  three  days  after  the  demise,  the 
ouster  is  alleged  to  have  been  committed.  The  coun- 
sel for  the  appellee  insists  that,  title  at  the  date  of  the 
demise  and  ouster,  as  laid  in  the  declaration,  is  suffi- 
cient. In  this  he  is  clearly  wrong.  It  is  true,  that  the 
lessor  must  have  title  at  the  date  of  the  demise.  Cox 
vs.  Joiner,  3  Bibb,  297.  Anderson  vs.  Turner^  3  Marshallf^ 
134.  But  these  cases  will  not  allow  a  plaintiff  to  lay  his 
demise  at  a  time  when  the  lessor  had  title,  and  thereat 
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ter  to  recover  without  Jitle.     There  must  be  title  in  the    Spring  Tcrni. 
lessor  both  at  the  date  of  the  demise  and  commence-       18  3  4. 
ment  of  the  suit.     The  action  is  pending  from  the  time  Redmanetal 
of  the  service  of  the  declaration  and  notice.    Taylor  Sfc.  ▼«• 

vs.  Tayhr  ^c.  3  Marshall,  20.  Smders, 


If,  then,  the  mortgage  was  effectual  to  pass  the  title  of  A  conveyance, 
Ann  T.  Sanders  to  Theobald  and  Davis,  the  verdict  and  {L^Tto^i%Jl 
judgment  cannot  be  sustained,  unless  the  case  of  a  mort-  title  to  the  moru 
gagor  forms  an  exception  to  the  general  rule.  That  it  SJf^e  is  a  %■- 
does  not,  so  lone  as  the  mortgage  money  is  unpaid,  was  f««uoii  of  the 

I      •  1   J  •      n        L     -  !>'      L       1     t     iTf        K«       fHL  J*nd  held    ad- 

decided  m  Dougherty  vs.  Kerchevaly  1  Jllar,  52.     There  versely  to  the 

is  no  ground  for  the  supposition  tJiat  the  mortsase  was  Parties  to  the 

.  4.    1  ■  ^1  .         r«r        1   .        mortgage,  it  is 

satisfied  at  the  commencement  of  the  suit.     The  plain-  within  the  cliam 

tiff  could  not,  therefore,  succeed  upon  the  demise  of  KJl^^^'d^^^S- 
Ann  T.  Sanders,  if  the  mortgage  deed  was  effectual  to  and  'therefore^ 
pass  the  title  from  her.  Whether  it  was  or  not,  depends  Jhfmoit^T'd 
upon  the  question  how  far  it  was  affected  by  the  pro*  right  of  action 
visions  of  the  act  relative  to  champerty  and  mainten-  JSJ^^in  ^tomS^ 
ance,  approved  January  7th,  1824,     At  the  date  of  the  sessioD*     [See 
mortgage,  the  ap|)ellants  were  in  the  adverse  possession  lo^^pmiorTopI 
of  the  land,  and  therefore,  according  to  the  plain  letter  on  this  point, 
of  the  first  section  of  the  act,  the  mortgage  passed  no  ^^'  ^' 
title  so  far  as  it  embraced  land  in  the  adverse  possession 
of  the  appellants/  A  mortgagee  is,  technically  speaking, 
a  purchaser.     The  act  expressly  forbids  the  purchase, 
"  by  deed  of  conveyance,  bond  or  exccutofy  contract,'* 
of  lands  adversely  possessed.     If  a  mortgage  was  sus- 
tained as  an  exception,  it  would  open  a  door  to  the  easy 
evasion  of  the  whole  statute.     We  ar«  of  opinion,  tfiat 
the  mortgage  passed  no  title  to  the  mortgagees  for  the 
land  adversely  held  by  the  appellants. 

Under  the  foregoing  view  of  the  subject,  the  plaintiff  Conveyances  of 
had  a  right  to  recover  upon  the  demise  of  Ann  T.  San-  y^^^^^^l 
ders,  unless  her  title  had  been  destroyed  by  the  said  act  ion  of  any  per- 
of  January,  1824.  SL" '^J'Sr Tr 

The  first  section,  in  substance,  declares,  that  no  person  vendee,arecoiVj 
shall  sell  or  purchase,  by  deed  of  conveyance  or  executory  u*no^forfeUure 
contract,  any  title  to  land  adversely  possessed  by  a  person  ®^*^«  ^'*^«  f®*" 
other  than  the  vendor  or  vendee  ;  that  every  deed  or 
contract  executed  in  violation  of  this  section,  shall  be 
void,  and  that  no  right  of  action  shall  accrue  thereon. 
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Spring  Term         The  second  section  provides,  that  it  shall  not  be  law- 
18  34.       fy|  1^  contract,  or  to  undertake  to  recover,  or  carry 
Redman  et  al.   ^"  ^"y  ^*^'^  ^^^  ^''®  recovery  of  land  adversely  possessed, 
▼«•  in  consideration  to  have  part  or  profit  thereof;  that  the 

—  an  eri. —  parties  to  such  contract  shall  forfeit  all  right  to  the  land 
carry°^on^^and  ^-'lai^ocd^  and  all  right  to  maintain  any  action  upon  the 
suits  for  part,  title,  and  that  the  title  shall  vest  in  the  coinraonwealth, 
Und^areprohi-  *^"^'  enure  to  the  benefit  of  the  adverse  possessor. 
bited— thepen-  Thc  third  section  allows  the  adverse  possessor  "to 
ure  of  the'^titio  shew  or  plead  the  sale  or  purchase  of  any  pretended 
of  either  party   ^gm  q^  title  in  violation  of  the  first  section  of  this  act, 

to  the  coDtract,        ®  .... 

to  enure  to  the  Or  any  contract  or  agreement  made  in  violation  of  the 
occn^Lt-^  who  ^^^"^'  section  of  this  act,  in  bar  of  any  action  or  suit, 
may  plead   or   or  claim  founded  thereon." 

in*bn/*of  ^Mv  ^^^^  decision  must  turn  upon  the  proper  construction 
suit  for  the  land,  of  the  third  section.  Ann  T.  Sanders  violated  thc  first 
party  to  ^s^J  scction,  inasmuch  as  she  sold  by  deed  of  conveyance  land 
contract.  adversely  possessed  by  the  appellants.   The  conn^quence 

is,  that  the  deed,  under  the  first  section,  passed  no  title. 
It  is  void,     Ann  T.  Sanders  has  not  violated  the  second 
section.  How,  then,  does  the  third  section  operate  upon 
the  ca^e  ?    Does  it  bar  her  present  action  ?     The  great 
object  of  the  legislature,  by  the  act  of  1624,  was  to  pre- 
vent lands,  adversely  possessed,  from  being  made  the 
subject  of  contracts,  except  with  the  occupant.      He 
might  quiet  his  title ;  but  strangers  should  not  purchase 
over  his  head.    Therefore,  the  first  section  made  bona 
fide  attempts  to  pass  the  title  to  such  lands,  voidj  unless 
in  favor  of  the  occupant ;  and  the  second  section  declar- 
ed that  a  champertous  contract  should  forfeit  the  title  to 
the  commonwealth,  for  the  benefit  of  the  occupant. 
The  {purchaser,  under  the  first  section,  could  neither 
maintain  an  action  upon  his  deed,  nor  contract,  against 
the  vendor  or  occupant,  because  his  deed  and  contract 
were,  by  the  terms  of  the  act,  declared  to  be  void.   Thc 
vendor,  violating  the  second  section,  could  not,  there- 
after, maintain  an  action  upon  his  forfeited  title,  (con* 
ceding,  for  the  present,  that  the  forfeiture  could  be  en- 
forced as  contemplated  by  the  act,)  and  the  purchaser 
could  not,  because  no  title  could  vest  in  him  under  the 
deed.     Under  the  first  section,  as  the  title  was  not  for- 
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felted,  the  vendor  might  maintain  an  action  awf^ting  it|    Spring  Term 
notwithstanding  his  attempt  to  part  with  it.    Now,  in        ^  ^  ^ 4. 
order  to  defeat  the  plaintiff,  the  effect  oi  the  third  see**  Bedmaneial, 
tion,  connected  with  the  first,  must  operate  to  the  de-  ^'• 

struction  of  Ann  T.  Sanders'  title,  and  make  her  situa- '" — 

tion  as  bad  as  it  would  have  have  been  under  the  opera- 
tion of  the  second  section,  had  she  violated  that  instead 
of  the  first.  We  cannot  indiil^  in  such  a  construction 
of  the  act,  because  it  is,  in  efiect,  annihilating  a  right,  as 
a  punishment,  when  no  offence  has  been  committed  by 
the  party.  The  act  purports  to  forfeit  the  title  in  one 
case  only,  and  that  js  for  a  champertous  contract.  If 
the  title  is  destroyed  because  of  the  attempt  to  mortgage 
it,  the  legislature  have  accomplished  its  destruction,  not 
by  any  clear  declarations  of  intention  to  do  it  in  such  a 
case,  hut  have  done  it  by  laying  the  foundation  in  the 
third  section  for  an  inference,  that  such  was  the  design. 
Before  such  an  inference  can  be  indulged,  the  ground 
for  it  should  be  very  manifest,  because  we  see  that  when 
the  legislature  declared  in  the  second  section,  that  the 
land  should  be  forfeited  in  a  certain  state  of  case,  it  was 
done  in  the  most  unequivocal  manner  ;  and  there  is  ev- 
ery reason  to  suppose  that  the  legislature  would  have 
been  equally  clear  and  explicit  in  declaring  the  forfeit- 
ore  or  destruction  of  the  title  for  a  violation  of  the 
first  section,  as  they  were  in  regard  to  the  second,  if  the 
intention  had  been  the  same  as  to  both. 

The  whole  argument  in  favor  of  the  destruction  of 
Ann  T.  Sanders'  right  or  title,  rests  upon  the  meaning 
of  the  words  ^^ founded  thereon^^^  as  used  in  the  third 
section.  The  legislature  declare  their  will,  to  bar  cer* 
tain  actions^  suits  and  claims  founded  on  certain  things. 
What  are  they  ?  The  third  section  gives  the  answer, 
to  wit,  all  actions^  suUs  or  claims  founded  on  ''the  sate  or  . 
jmrcAosf  of  any  pretended  right  or  title  in  violation  of 
the  first  section,  or  on  any  contract  or  agreemeni  made  in 
violation  of  the  second."  This  answer,  given  in  the 
words  of  the  law,  is  incorrect  according  to  the  argu- 
ment on  the  other  side,  because,  as  it  is  contended,  the 
word  *'  thereon^^  refers  to  its  immediate  antecedent,  and 
that  antecedent  is  ^Hith^or  right^^^  and  hence  the  answer 
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bhould  he,  that  all  actions,  suits  and  claims  are  barred, 
founded  on  the  titk  or  riglit  which  has  been  made  the 
subject  of  contract  in  violation  of  the  first  and  second 
sections.  ThW  cannot  be  the  true  construction  ;  first, 
because  it  is  inconsistent  with  the  rules  of  grammar ; 
and  secondly,  because  il  is  not  true  that  "  right  and  ti- 
tle" are  the  immediate  antecedents;  and  thirdly,  be- 
cause other  expressions  of  the  third  section  prove  conclu- 
sively that  the  meaning  is  otherwise.  Relative  words, 
in  the  construction  of  sentences,  are  often  used  for  the 
whale  or  part  of  a  sentence,  as  its  antecedent.  The  fol- 
lowing example  is  given  by  Kirkham  :  ^^  We  are  requir- 
ed to  fear  God  and  keep  his  commandments,  which  is  the 
whole  duty  of  man/'  The  phrase,  '^  to  fear  God  and 
keep  his  commandments,"  is  the  antecedent  to  the  rela- 
tive which.  The  word  thereon^  in  the  third  section,  is 
used  as  a  relative,  and  the  construction  of  the  whole 
sentence  in  which  it  occurs,  proves  that  we  can  with  no 
propriety  select  a  particular  word  as  its  antecedent,  but 
that  it  relates  to  the  entire  phrases  which  refer  to  the 
first  and  second  sections  of  the  act.  When  we  at^k  what 
things  are  meant  and  referred  to  by  the  word  ^Hhereon^^^ 
the  answer  is  in  the  language  of  the  phrases  which  con- 
stitute the  antecedent,  to  wit,  the  sale  or  purchase  of  any 
pretended  right  in  violation  of  the  first  section,  or  any 
contract  or  agreement  made  in  violation  of  the  second 
section.  If  the  word  dureon  is  limited  to  the  tiile^  and 
that  was  the  design  of  the  legislature,  they  should  have 
used  the  words  founded  on  t<,  instead  of  founded  thereon. 
By  the  use  of  the  pronoun  t7,  we  should  have  selected 
the  particular  noun  substituted  thereby.  The  expres- 
sion founded  thereon  relates  to  *'  any  contract  or  agree- 
ment made  in  violation  of  the  second  section,"  beyond 
all  doubt.  Such  contract  or  agreement  is  the  immediate 
antecedent,  and  if  we  are  bound  to  select  a  particular 
word,  instead  of  the  whole  of  both  or  one  member  of 
the  entire  sentence  as  the  antecedent,  we  should  be 
bound  io  take  the  contracts  and  agreements  here  allud- 
ed to,  under  the  rigid  rule  of  hunting  up  the  immediate 
antecedent.  As  these  contracts  and  agreements  must  be 
embraced  in  the  antecedent  in  part  at  least,  why  not  em- 
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lirace  the  sales  and  purchases,  forbidden  by  the  first  sec-    Spring  Term 
lion,  likewise  ?     Those  sales  and  purchases  were  the       i^*^- 
great  objects  in  the  contemplation  of  the  legislature,  and  lUdmmetal. 
the  mention  of  the  title  was  for  no  other  purpose  than  ▼■• 

to  designate  the  character  of  the  sale  or  purchase  which  ■  ^''^^^^\, 
the  legislature  had  in  view:  to  wit,  the  sale  or  purchase 
of  a  pretence  title  in  violation  of  the  first  section. 

The  meaning,  of  the  third  section  is  this^all  actions 
or  claims  grovnng  otU  of  (would  ])erhaps  have  been  a 
better  expression  ihtLti  founded  thereon^)  sales,  purchases, 
contracts  or  agreements  made  in  violation  of  the  first 
and  second  sections  of  the  act,  shall  be  barred  and  set 
at  nonght,  by  shewing  or  pleading  the  illegality  of  the 
sales  &c.  out  of  which,  or  upon  which,  the  right  at- 
tempted to  be  asserted  is  supposed  to  grow  or  to  be 
founded.  That  provision  of  the  third  section  which 
makes  the  defence  consist  in  shewing  the  illegality  of 
the  sales,  contracts  &c.,  in  connection  with  the  whole 
object  of  the  statute,  proves  that  the  third  section  was 
added,  through  abundant  caution,  to  give  effect  in  prac- 
tice to  the  two  first  sections,  by  pointing  out  the  mode 
of  defence  ;  and  the  provision  made  in  the  third  sec- 
tion for  a  discovery,  is  confirmation,  that  the  only  ob- 
ject of  the  third  section  was  to  point  out  the  proper 
course  to  render  the  two  first  sections  available  to  the 
adverse  possessor  of  the  soil.  * 

We  have  deemed  it  proper  to  state  thus  much,  be- 
cause of  the  importance  of  a  proper  construction  of  the 
third  section  of  the  act  of  1824,  and  because  of  the  di- 
vision of  the  court  upon  the  point,  in  the  case  of  Wash 
vs.  McBraytr^  1  Daxia^  569. 

We  are,  therefore,  of  opinion,  that  the  act  of  1824  in- 
terposes no  obstacle  to  the  lessor's  right  in  the  present 
case  ;  and  as  the  other  questions  were  correctly  decided 
by  the  circuit  court,  the  judgment  is  affirmed,  with  costs. 

Judge  Nicholas  concurrinfc  in  the  foregoing:  decisioo,  added 
the  following  explanatory  remarks. 

It  was  intimated  in  my  dissent,  in  the  case  of  Watk  vs.  j^^  Nicbo. 
McBrayery  that  a  bona  fide  mortgage  was  not  a  sale  or  i-ab*  remarin, 
porcliase  of  land  withm  the  true  intent  and  meaning  of  decisionr 
the  third  section  of  the  act  of  1824  ;  but  as,  according 
Vol.  i\.  10 
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Spring  Term 
1884. 

Mddrow'i 

heirs 

vs. 

Fox'sh^rs^e. 


to  the  construction  given  by  a  majority  of  the  court  to 
that  section,  it  does  not  preclude  a  recovery  in  the  name 
of  the  mortgagor,  there  is  no  necessity  for  determining 
that  question,  or  attempting  to  save  a  mortgage  from 
the  operation  of  that  section.  It  is  scarcely  necessary 
to  add,  that  though  my  opinion  of  the  true  construction 
of  that  section  is  unchanged,  I  now  cheerfully  acquiesce 
in  the  construction  given  to  it,  by  a  majority  of  the 
court,  in  Wash  vs.  MfcBrayer,  It  is  for  the  legislature 
to  determine,  whether  it  will  permit  the  evasions  of  the 
wholesome  provisions  of  the  first  section,  which  that 
construction  allows.  It  would  subserve  no  good  pur- 
pose  to  answer  the  new  views  now  presented  in  sup- 
port of  that  construction,  or  to  adduce  such  additional 
arguments  as  have  since  suggested  themselves  in  aid  of 
those  formerly  urged  by  myself. 


3fi^ 


EjECTMisifT.      Muldrow  8  Heirs  vs.  Fox's  Heirs  and 

Devisees. 


JprilU. 

Judgment  in  e- 
jectment,  in  fa- 
vor of  Fox'b 
heirs  and  devi- 
•ees,  for  land 
that  had  been 
sold  by  his  act- 
ing executors. 


The  devise  in 
thewill»  under 
which  the  sale 
wasmadf. 


[Mn  Crittenden  for  Appellants :  Afr.  Haggin  for  Appellees.] 

Faom  the  Circuit  Court  por  "Woodford  Couwtt. 

Chief  Jastice  Robertson  delivered  the  Opinion  of  the  Court. 

The  appellants  seek  the  reversal  of  a  judgment  in  eject- 
ment, which  the  appellees  obtained  against  them,  for  a 
tract  of  land,  which  Arthur  Fox,  the  ancestor  of  the 
appellees,  by  his  will,  proved  and  admitted  to  record, 
in  May,  1794,  directed  to  be  sold  for  the  benefit  of  his 
children,  and  which  was  sold  and  conveyed,  in  1817,  to 
Andrew  Mnldrow,  the  ancestor  of  the  appellants,  by 
Henry  Lee  and  Alexander  D.  Orr,  the  only  acting  exec- 
utors of  the  will  of  Arthur  Fox. 

After  making  sundry  specific  devises,  and  after  di- 
recting his  executors  to  sell  certain  tracts  of  land  for 
raising  a  fund  for  the  education  of  his  children,  the  tes- 
tator, Arthur  Fot^  made  this  further  devise  : — ^^My 
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mil  axid  detir^  further  U^  that  aU  my  lands  not  parlicularJy 
fnerUiontd  shall  be  sold  for  the  best  price  that  can  be^  and  the 
money  laid  out  to  the  best  advantage  for  my  children ;"  and 
then  added — ^^  also,  my  desire  and  will  further  is,  that 
Henry  Lee,  Alexander  D.  Orr  and  Francis  Taylor  shall 
be  my  whole  and  sole  executors,  for  carrying  this  will 
into  full  execution^  agruable  to  the  real  intent  and  meaning 
of  the  Mme." 

The  land  which  is  the  subject  of  controversy  in  this 
suit,  had  not  been  specifically  devised,  and  was,  of  course, 
embraced  by  the  clause  of  the  will,  which  has  been 
quoted,  directing  a  sale  for  the  benefit  of  the  children. 

The  executors,  either  doubting  their  power  to  sell, 
or  deeming  a  sale  before  the  year  ISl  1  inexpedient,  had 
made  no  sale  of  the  land  when,  in  May,  1811,  the  heirs 
and  devisees  of  Arthur  Fox  filed  a  bill  in  chancery, 
praying  for  a  decree  directing  a  sale  and  an  appropria- 
tion of  the  proceeds;  and,  in  August,  1811,  a  decree 
was  accordingly  rendered,  on  bill  and  answer,  directing 
the  acting  executors  to  make  sale  of  the  land  now  in 
controversy,  and  appropriate  the  proceeds  to  the  extin- 
guishment of  a  balance  due  the  executor,  Lee,  for  ad- 
vances of  his  own  funds,  and  the  residue,  if  any,  to  be 
distributed  among  the  devisees. 

It  appears  from  the  deposition  of  Henry  Lee,  which 
was  read  on  the  trial  in  the  circuit  court,  that  the  devi- 
sees, after  obtaining  the  decree,  agreed  that  they  would 
sell  the  land  ;  but  that,  having  been  unable,  for  several 
years,  to  make  an  advantageous  sale,  they  requested  the 
executors  to  negotiate  a  sale,  and  that,  accordingly, 
shortly  afterwards,  in  1817,  they,  the  executors,  sold 
the  land  to  Andrew  Muldrow,  for  the  price  at  which 
gentlemen  of  intelligence  had  valued  it,  and  which  was 
the  highest  price  that  could  be  obtained. 

The  youngest  child  of  the  testator  became  twenty 
one  years  old  in  March,  1813. 

Upon  the  foregoing  facts,  in  substance,  the  circuit 
court  instructed  the  jury,  that  the  deed  from  Lee  and 
Orr  to  Andrew  Muldrow,  passed  no  title,  and  that  the 
legal  right  still  remained  in  the  heirs  of  Arthur  Fox, 
deceased. 


Spring  Torm 
1824. 

Jduldrow^M 

heirs. 

vs. 

FoxUh'rs^e. 


The  sale  hav- 
ing been  long  de 
layed,  the  bein 
and  devisees  fil- 
ed a  bill  for  a 
sale,  by  the  act- 
ing ez'ors,  and 
appropriation  of 
the  proceeda^- 
decreed  accord- 
ingly. 


The  heirs  them- 
selves under- 
took to  sell  the 
land ;  but  not 
sttcceeding,  for 
six  yean,  re- 
qneated  the  ex- 
ecutors to  do  it 
— who  sold  it 
to  Mnldrow,  at 
a  fair  pripe. 


The  youngest 
heir  then  of  age. 

Instruction, that 
the  deed  of  the 
the  ex'ors  pas- 
sed no  title. 
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Spring  Term         That  instruction  presents  the  only  question  of  any 

^  ®  *  *  •        importance  or  difficulty, 
MuldrowU        ^^  ^^®  acting  executors  had  power  to  sell,  and  pursu- 
hein         ed  that  power  substantially  and  in  good  faith,  the  in- 
Fox*»h'r$^e    ^^ruction  cannot  be  sustained.     But  the  appellees  insist, 
Grounds  upon  ^^^^  "^  power  to  sell  was  ever  conferred  on  Lee  and 
which  the  va-   Orr,  either  by  the  will  or  by  the  decree  ;  and  that,  if 
ii^wntoBtST^*   competent  authority  to  sell  had  ever  been  given,  lapse 
of  time  destroyed  it  ;  or  that,  in  any  event,  the  pur- 
chascfr  was  bound  to  see  to  the  application  of  the  sale 
money  ;  that  U  had  not  been  legally  appropriated,  and 
therefore  the  deed  conferred  no  title. 
Landderigedto        The  forty  fourth  section  of  an  act  of  1797,  1  Digest^ 
TOldb**'tS«LN    ^*^'  provides  that,  "  the  sale  and  conveyance  of  land  devis- 
ing executors t   ed  to  be  sold^  shall  be  made  by  the  executors^  or  such  of  them 
k  wointod^by   ^  **^^  Undertake  the  executwn  of  the  will,  if  no  other  person 
thewiUtomAe   be  thereby  appointed  for  that  purpose,  or  if  the  person  so  ap- 
z^miiiMrafttBet  foinUd  shall  refuse  to  perform  the  trust,  or  die  before  lie  shall 
to  act,  or  dies   Aove  compkud  il." 

statute  of '97,       If  the  will  in  this  case  should  be  understood  as  mak- 
^^^-  ing  no  appointment  of  any  person  or  i>ersons  to  sell  the 

land  devised  to  be  sold  and  now  in  controversy,  the 
foregoing  statutory  enactment  conferred  plenary  and  un- 
questionable power  on  the  acting  executors  who  did  sell 
and  convey  it  to  the  ancestor  of  the  appellants.  But 
the  counsel  for  the  appellees  has  argued,  that  this  stat- 
ute does  not  apply  to  this  case,  because,  as  he  insists, 
the  power  was  not  peremptory,  but  was  discretionary 
merely,  and  he  relies  on  the  case  of  Wooldridge^s  Heirs 
vs.  Waikins*  Executors  et  als.,  3  Bibb,  349,  as  an  authori- 
ty in  point.  The  doctrine  recognised  and  applied  in 
that  case,  does  not  apply  to  this  case,  because  here  the 
sale  of  the  land  was  not  left  to  depend  on  the  option  or 
judgment  of  the  executors,  but  was  directed  ]>os]tiveIy 
and  unconditionally.  But  the  argument  of  the  counsel, 
in  assimilating  this  case  to  that  decided  in  third  Bibb, 
assumes,  by  a  necessary  implication,  that  the  will  of 
Arthur  Fox  gave  to  his  executors  power  to  sell  the  land  ; 
and  in  this  we  are  disposed  to  concur  with  the  counsel, 
Reasonsforcon  for  the  following  reasons  :  first,  the  executors  were  ex- 
Btrtipg  thin  will  presslv  directed  to  sell  land  for  the  education  of  the 
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chiklren  ;  and  immediately  afterwards,  the  testator  di-  Spring  Term 

rectcd  that  other  land  be  aho  sold,  and  the  proceeds  laid  ^  8  3  4 . 

out  to  the  best  advantage  for  the  children  ;  wherefore,  Muldrow^s 

the  inference  is  almost  iaevitable,  that  the  testator  inten-  heir* 

ded  that  his  executors  should  act  in  the  latter  case  as  well  2^<,a;>,]^Y«^'c 

as  in  the  former;  second,  it  is  probable,  and  even  almost   r--  — 

•  .  ■     ■     I  ■  •!       ^    f        aaconfcrriDgup 

certain,  that  the  testator  intended  that  the  avails  of  the  on  the  execo- 
sale  should  be  distributed  or  appropriated  by  his  execu-  mJJje^brsale*^ 
tors,  and  therefore  the  rational  inference  is,  that  he  also 
intended  that  Ihey  should  make  the  sale  and  conveyance. 
Davone  vs.  Fanningy  2  Johnson^s  CJiancery  Reports^  254. 
Third,  in  ^nominating  his  executors,  the  testator  declar- 
ed that  they  should  have  full  power  to  carry  into  effect 
all  the  provisions  of  his  mil ;  which  should  be  deemed  in 
effect  a  declaration  that  they  should  hav6  power  to  sell 
the  land  now  in  controversy,  and  the  sale  of  which  was 
directed  by  the  will. 

If,  then,  the  forty  fourth  section  of  the  act  of  1797  The  act  of  '97 
{supra,)  does  not  apply  to  this  case,  its  inapplicability  ;jes7iTke°?hi^ 
must  be  the  consequence  only  of  giving  such  an  inter-  where  ex'rs  are 
pretation  to  that  provision  as  to  restrict  its  applica-  and'^some^^of 
tion  to  cases  in  which  either  no  person  is  empowered  them  do  not  ac- 
to  sell,  or  the  persons  appointed  to  sell  are  not  the  ex;  and'  luthorizes 

ecu  tors.  thesalebythoso 

It  may  be  admitted  that  (in  the  absence  of  any  op- 
posing authority,)  this  might  be  a  plausible  construc- 
tion ;  first,  because  the  letter  of  the  enactment  may  not 
authorize  a  more  comprehensive  application  ;  second, 
because  the  literal  Interpretation  might  supply  the  de- 
fects in  the  preexisting  law,  which  were  within  the  pre- 
sumed purpose  of  the  legislature  ;  for  it  bad  been  pro- 
vided by  the  statute  of  21  Hen.  VIII.  c.  4,  that  such  of 
the  executors  as  accepted  the  trust  might  execute  the 
power  when  the  will  authorized  the  executors  to  sell. 
Should  it  be  said,  that  this  enactment  was  intended  on- 
ly for  cases  in  which  a  naked  power  is  given  to  execu- 
tors nominatim,  it  might  be  answered,  that  a  concession 
that  such  a  restricted  interpretation  is  the  true  one, 
would  not  materially  affect  the  point  we  are  consider- 
ing; because,  according  to  the  common  law,  as  ex- 
pounded by  Coke,  a  power,  (whether  naked  or  united 
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Spring  Term    ^ith  an  interest,  or  an  express  consequential  trust)  when 

18  8  4.       given  to  executors  in  their  collective  und  fiducial  character 

MuldrovB'8    ^  trustees,  would  survive  and  might  be  executed,  as  we 

heirs         understand  the  authorities,  by  such  of  the  executors  as 

Fox^sl^rs^e,  accepted  the  trust. 

It  seems,  however,  from  an  intimation  in   Wooldridge 
vs.  WatkinSf  (supra,)  that  the  court  was  inclined,  in  that 
case,  to  consider  the  forty  fourth  section  of  the  statute 
of  1797,  as  comprehending  a  case  in  which  executors 
are  directed  to  sell,  but  a  part  of  them  refused  to  accept 
the  trust  ;  and  a  similar  opinion  was  given  in  Coleman 
vs.  McKinney,  3  J,  J,  Marshall,  246.     We  are  not  dis- 
posed to  overturn  the  construction  thus  judicially  re- 
cognised.    If  this  be  the  true  exposition,  the  statute  ap- 
plies to  this  case.     But  even  should  that  construction  be 
not  sustainable,  we  are  of  the  opinion  that,  independ- 
ently  of  the  act  of  1797,  the  acting  executors,  Lee  and 
Orr,  had  legal  power  to  sell  and  convey. 
A  power  piven       It  is  undisputably  the  settled  doctrine  of  the  common 
wmoM^camiot  ^*^^'  ^^^*'  ^  naked  power  given  to  a  plurality  of  persons 
be  exercbed  by  (not  executors)  cannot  survive  or  be  executed  by  a  less 
aadtSa^rule^tbe  number  than  the  whole  of  those  whom  the  grantor  has 
common   law,  required  to  execute  it ;  and  no  other  doctrine  would  be 
H.%IIL,  ap-  j"^^  ^^  consistent  ;  for  if  A  authorize  B,  C  and  D  to 
p\iedio  ex'ars,  act  for  him,  and  do  not  say  that  any  one,  or  a  majority, 
when,  to  them,  '      .  /.  .      r   a  r   a        j  b 

by  their^  pro-  "lay  execute  the  power,  the  act  of  A,  or  of  A  and  d, 

per  names,  a  ^ould  be  unauthorized,  and  should,  therefore  be  void, 
merepower  waa        _,  .  '         ,  ,   ■       ^    •         <r^       r  • 

given,  for  then       The  commoD  law,  as  understood  by  Coke,  Co.  L%t. 

IrtJ^giJ^nlo   H2,  6.-113,  a.-181,  6.,  and   by   Doddridge,    Shep. 
them<Mimi»m-    Touch.  429,  and  by  Powell,  Pow.  on  Dev.  292-510,  ap- 

aa'execu^re"—  P'*^^  ^^^  ^^^^  ^"'®  *°  *  ***^*^  power  given  to  executors 
Bat—  by  name.     These  authorities  should  be  deemed  satisfac- 

tory— although  we  find  Hargrave  contra,  Co.  lit.  113, 
a.  note ;  for  they  have  not  only  been  recognised  by  this 
court,  but  seem  to  be  fortified  by  parliamentary  con- 
currence, inferrible  from  the  preamble  to  the  statute  of 
21  Hen.  VIII.  reciting  that  apouer  given  to  executors  by 
name,  could  not  be  legally  executed  by  less  than  ^Hhexnhole 
number  of  the  executors  named  to  and  for  the  same.^^  How- 
ever, the  rule,  as  thus  applied  by  the  common  law,  and 
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until  the  21st  Hen.  VIII.,  can  be  sustained  only  by  con-     Spring  Term 

sideriDg  a  naked  power  to  executors  nominatimj  as  given        18  8  4. 

to  the  indimdiuUs  mmedy  not  as  executors,  or  because  they     j^^drow** 

arc  executors,  and  by  deeming  the  official  adjunct,  when  luirs 

it  IB  used,  as  mere  descriplio  personarum:  md  this,  the  Fox's^h^nA-c 

argument  of  Hargrave  and  a  proper  analysis  will,  we ^^ 

think,  make  sufficiently  manifest. 

It  is  equally  well  settled,  that  a  naked  power  given  Where  the  pow 

to  executors,  not  by  their  individual  names,  but  by  their  ^  ^  conferred 

A     ji  1      •   1  LtM  ••         ...  Upon  execntorF, 

aggregate  fiducial  name — as  "to  my  exectUars^^ — wdl  sur-  merely  as  such; 

▼ivc,  as  long  as  a  plural  number  shall  remain-— Co.  Lit.  112,   **'    ,  f®.  ?  ^ 

2      .«  ^p-ix    M  rj^     ^    ^  w  '    coapledwithan 

b.;  Sugden on  Powers^  159;  4  Kent's  Com.  326;  and  some  of  intere8t.or  with 

the  same  and  other  authorities  shew  that  a  power  coup-  ^n^I^/™! 
led  with  an  interest,  or  with  an  express  trust  conseqiun-  on  the  primarv 
tial  to  the  primary  power,  when  conferred  on  executors  ^v^'to  theS- 
either  nomtnoltm,  or  qua  executors,  will  survive.  S  Aik.  teuton  n<nni' 
174;  2  Pr.  fF»w.  102;  Osgood  vs.  Franklin,  2  Johnson's  Chy.  be^'^undento^^ 
Reps.  20-21.     It  seems  to  be  a  logical  and  legal  deduo-  "  conferred uj>. 

.        ^L    A    •     1     *i.     1  r  1     A  J         .11  .       «  on  them  in  their 

tion  that,  m  both  classes  of  cases  last  described,  such  of  fidaciary  char- 
the  executors  as  shall  have  accepted  the  trust  and  sur-  ^^^*   «)llect- 

X     .L  1       i.  11  .     ^  ,,         ively;andit8nr- 

VI  ve,  may  execute  the  power  lawfully  and  effectually ;  Tivea  as  long  as 
for  if  the  statute  of  Hen.  VIII.  apply  only  to  the  execu-  I?!"®-  ^*^  ?**! 

,  ii.f^  remains  ;—  out 

tion  of  naked  powers  given  to  executors,  the  reason  of  not  to  a  single 

the  common  law  applies  with  equal  efficacy  to  the  exe-  ^''^' 
cution  of  powers  by  the  executors  who  accept,  in  cases 
in  which  a  mere  power  is  given  to  ^'  the  executors  as  fidu- 
ciaries, and  in  which,  power  (given  in  either  mode)  is 
coupled  with  an  interest  or  an  express  consequential 
trust ;  and  thus,  too,  we  understand  the  authorities. — 
When  a  testator  confers  a  special  power  oti  his  exec- 
utors, as  exeeuiorSy  he  should  be  understood  to  mean 
(nothing  appearing  to  the  contrary,}  those  who  should 
undertake  and  should  act  as  the  executors  of  his  will. 

Now,  in  this  case,  the  power  to  sell  is  not  only  given  Refusal  of  an 
to  the  executors  in  their  collective  character  and  name  ^*^^  ^^  under- 
as  such,  but  it  is  connected  with  a  consequential  and  ex-  roavbe*pr^I 
press  trust:  to  wit,  the  distribution  of  the  proceeds  of  «^wom  lapse  of 
ale.  Wherefore,  whether  the  act  of  1797  shall  apply  fe"ta."*  ^  ^ 
or  not,  the  acting  executors,  Lee  and  Orr,  once  had  pow- 
er to  sell  and  convey  the  tract  of  land  which  is  the  sub- 
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Spring Tenn  ject  of  this  suit;  for,  if  Taylor  died,  the  power  sur- 

1  s  3  ^  •  vived,  and  if  he  did  not  die,  his  refusal  to  undertake 

Mvldrow'B  the  execution  of  the  trust,  should  be  presumed  from  the 

^^^  lapse  of  time  and  other  facts. 

Fox'tf /I'rtf  4-c.  There  is  nothing  judicially  settled  in  the  case  in  3rd 

Where  there  is  ^^^^  i^pT^'t)  inconsistent  With  any  preliminary  doctrine 

%  naked  power  6f  this  opinion,  or  with  the  foregoing  conclusion.     In 

foratosein^^  that  case,  the  court  decided — first,  that,  (at  common 

it  does  not,  at  law,)  a  naktd  power  given  to  executors,  does  not  sur- 

eomnioQ     law,       .      '  .  ^      •  ■  . 

■urvivetoone:  VI ve  to  one  executor  :  second,  that  when  the  execution 

-^aliter,  wboi  q^  nonexecution,  of  a  naked  power  is  confided  to  the 

toe    power    is  .  * 

coupled  with  an  judgment  and  election  of  the  nominees,  the  forty  fourth 

IrdT^ndll?!^']?  section  of  the  act  of  1797  does  not  apply,  because,  in  the 
the  discretion  of  opinion  of  the  court,  that  section  embraces  the  case  only 
whethcr"**th^e  *"  which  a  salc  is  directed,  or,  in  other  words,  an  estate* 
ghall  be  a  sale  is  ^''devised  to  be  wM"  without  reservation  or  contingen- 
ute'of  w^dow  ^y-  'f  there  is  any  thing  in  that  opinion  inconsistent 
not  apply.  3  ^Jth  tliis,  it  must  be  found  in  some  deduction  from  the 
'  possible  applications  of  the  doctrine  settled  on  the  first 

point.  But  how  far  any  such  inconsistent  deductions 
might  be  warranted,  cannot  be  ascertained  from  any 
thing  appearing.  It  does  not  appear  whether,  in  that 
case,  the  power  was  given  to  the  executors  nomincUwiy 
or  08  executors,  eo  nomine ;  nor  does  it  appear,  that  the 
court  considered  or  noticed  the  statute  of  21  Flen.  VIII. 
>  But,  if  that  statute  was  considered,  either  the  power  in 
that  case,  was  given  to  the  executors  ratione  officii,  and 
not  by  their  individual  names,  and  the  court  must  have 
been  of  the  opinion  that  the  statute  did  not  apply  to 
such  a  power,  but  should  be  restricted  to  a  naked  pow- 
er given  to  executors  by  name,  or  to  cases  of  refusal  by 
some  to  accept  the  trust,  or  the  court  deemed  that  stat- 
ute inapplicable  to  a  contingent  power,  and  therefore 
decided  that,  as  (in  their  opinion,)  the  statute  of  21 
Hen.  VIII.  did  not  apply,  and  as  the  power  was  given 
to  the  executors  in  their  fiducial  characters,  unconnect- 
ed with  interest  or  consequential  trust,  it  did  not  sur- 
vive to  one  exeevtor.  If  such  be  the  proper  interpreta- 
tion of  the  statute,  (and  in  some  respects,  if  not  altoge- 
ther, it  doubtless  is,)  and  if  the  power  was  given  to  the 
executors  eo  nomincy  then,  as  it  was  a  naked  power  with* 
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out  interest  or  incidental  and  collateral  trust,  it  did  not    Spriog  Torm 
survive  to  one  executor,  according  to  any  doctrine  or        18 $4. 
authority  recognised  in  this  opinion.     But  if  the  court,     Mddrmo'$ 
in  that  case,  had  intended  to  lay  d  own  the  broad  and         l^r* 
unqualified  proposition,  that  a  power  given  to  executors   pox*9h^$^€. 
^ould,  in  no  case,  survive,  nor  could,  under  any  ctrcum-    ' 
stances^  i>e  executed  by  those  who  accept,  when  any  re- 
fuse, we  could  not  regard  that  opinion,  in^either  partic- 
ular, as  authoritative.     The  opinion,  however,  does  not 
allude  to  the  power  of  executors  who  act  when  co-nom- 
inees refuse  to  accept;  and  not  only  does  it  not  intimate 
that  power  to  executors  will,  in  no  case,  survive,  but 
it  contains  a  clear  iirtplication  that  power  connected 
with  interest  will  survive  ;  and  doubtless  other  qualifi- 
cations  would  have  been  recognised  had  any  such  pre- 
cision  or  discrimination  been  deemed  necessary,  in  a  ju- 
dicial opinion  on  the  facts  presented  in  that  case. 

We  arc  to  be  understood  as  not  intending  to  decide  iftbereUapof- 

whether  Lee  and  Orr  could  have  executed  the  power  to  ?^^®   directiou 

in   a  wtll  that 
sell,  had  the  sale,  instead  of  being  directed  |)eremptori-   Und  shall   be 

ly,  been  left  to  the  judgment  or  option  of  the  executors.  "*^'ig?  *?h"* 

An  opinion  on  that  point  would  now  be  extra-judicial ;  direction    that 

and  therefore,  we  forbear  to  make  any  intimation  one  «S,^  ont'^the 

way  or  the  other.     The  counsel  for  the  appellees  has,  proceeds  to  the 

however,  insisted  that  the  direction  to  "fayoia"  the  |br\he''dSS! 

procec<ls  of  sale  *'  to  the  best  advantage  for  the  chil-  ron»"  ^pe»  not 

dren,"  implies  that  the  mode  of  appropriation  was  con-  der*f€«a/«'dia. 

fided  to  the  judgment  of  the  executors  ;  and  hence  he  «retionary  with 

has  argued  that  the  power  to  sell  should  receive  a  simi-  though  part  of 

lar  interpretation:  sed  non  seqtdiur.     The  power  to  sell  is  ^^^^  J*"**  *^ 

one  thing;  the  appropriation  of  the  proceeds  of  the  sale  may  make  the 

is  another  thing ;  and  even  when,  as  in  this  case,  the  !*!f' lll^!!*^ 
*^  ^  ^       ^     '  '  concorrence  or 

same  persons  are  the  depositories  of  both  powers,  the  aU  miiirht  be  re- 
fact  that  the  distribution  is  optional,  would  not  shew  bntT^tho ^rol 
that  the  sale  is  also  discretionary.     In  thi.s  case  there  ceeds. 
was  no  option  as  to  the  sale — the  power  is  uncondition- 
al— the  direction  to  sell  peremptory.     Nor  is  it  admit- 
ted, that  the  executors  had  any  power  left  to  them  to 
judge  whether  the  proceeds  of  sale  should  be  distribut- 
ed, or  among  whom,  or  in  what  proportions.     The  will 
Vol.  II.  H 
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Spring  T«mi     directed,  that  the  money  should  go  to  the  chihlren,  and 

18  8  4.        jj^  equal  portions  of  course.     The  only  discretion  which 

JduidrowU     ^^  confided  was  as  to  the  mode  and  time  of  distribu* 

heir$         tion  ;  and  it  may  well  be  doubted  whether  such  a  dis- 

JE'ox'ih*ri  i*e.  ^^^^^^  differed  essentially  from  that  necessarily  confid- 
ed  as  to  the  time  and  mode  of  the  sale  itself.  Nor  does 
the  character  or  the  execution  of  the  power  depend  on 
the  nature  of  the  power  to  distribute,  or  the  right  to 
execute  it.  Two  executors  might  be  competent  for  the 
execution  of  the  former,  even  though  they  might  be  in* 
competent  for  the  execution  of  the  latter.  And,  had 
such  a  course  l^een  necessary,  the  chancellor  might,  af- 
ter the  sale  by  the  two  acting  executors,  have  supplied 
any  Accidental  deficit  in  their  legal  power  to  make  dis- 
tribution ;  andthiSy  if  it  was  necessary,  tocu  done. 

Thertyle^te-       '"  addition  to  the  foregoing  considerations,  the  style 

Horofthewhole  and  tenor  of  the  whole  will  should  not  pass  unnoticed. 

will  sDonld  be    rwiL      *       i  *       •  •       •  >      .  . 

attended  to,  in    -*  ^  ^^nd  to  shew  that  it  was  the  tnienlum  of  the  testator 

deciding   npon  that  ihose  who  slwuld  act  as  his  executors  slwnld  have  potter  to 
ine   power    of     ,  , ,  •  •      >  i.  .  ,  * 

iheexeeotorsnn  do  every  thing  enjoined  or  directed  by  the  toUl ;  that  m,  that 

elTiMf*'"^^"  '**  earecirfor*  wha  should  undertake  the  execution  of  his  tcitt, 
should  execute  the  whole  will  This,  of  itself,  should  be 
satisfactory  and  conclusive. 

But,  should  there  still  be  doubt  as  to  the  power  of  the 
two  acting  executors  to  sell  and  convey  the  land,  the  de- 
cree, to  which  reference  has  alrea<ly  been  made,  should 
remove  all  diflBculty,  so  far  as  the  power  of  two  alone^  in- 
stead  of  all  three  of  the  nominees^  is  liable  to  be  questioned. 
Although  a  chancellor  cannot  enforce  the  execution 
I^no^ntJ^'  of  a  mere  power,  2  Pr.  Wms,  221,  nevertheless,  there  can 
theexecotionof  be  no  doubt  that  he  may,  on  the  application  of  a  bene- 
BnTSTthe'iJ^w^  ^cta/porty,  enforce  the  execution,  or  supply  the  defec- 
erb  connected  tive  execution,   of  a  power  connected  with  a  trust,   or 
mh^tl^dut^   which  it  is  the  duty  of  the  depository  to  execute.     4  Kent's 
""^tolx^tek"   ^^^^^^^^^^^^  ^"^^ »  ^  ^^r  0^  Legacies,  300.      When- 
t2ie  chMceUor  ©^cr  the  power  fails  in  consequence  of  the  death  or  ac- 
«€JnUon;?rl!2  '''''^"'.*'  incapacity  of  its  appointed  depository,  or  when- 
mil?  supply  a  ever  it  is  in  danger  of  being  frustrated  or  injuriously 
defective  esecu-  "^ 

tion. A  decree  madtf,  in  euch  a  case,  with  all  necessary  parties  before  the  court,  can  be 

impeached  only  by  a  regular  proceeding— not  incidentally,  in  a  trial  at  law-^tbcre  it  mnst 
have  Its  dae  inflnence. 
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exercised,  the  chancellor  may  Interpol,  and  in  a  proper 
case,  between  the  proper  parties,  his  decree  will  he  ef- 
fectual. Such  appears  to  have  been  the  object  of  the 
bill,  and  such  the  effect  of  the  decree  we  are  now  con- 
sidering. All  proper  parties  were  before  the  court ;  the 
proceedings  and  decree  api^ear,  prima  facie^  to  have  been 
fair  and  regular  ;  and  therefore,  even  if  there  should  be 
any  ground  Tor  iin|)eaching  tlie  decree  in  a  direct  pro- 
ceeding for  that  purpose  in  equity,  a  court  of  common 
law  should  not  incidentally  disregard  it,  or  question  its 
effect,  so  far  as,  being  deemed  valid,  it  is  entitled  to  any 
influence ;  and  we  have  already  suggested  that,  to  the 
full  extent  of  the  objection  that  two  only  of  the  nomi- 
nated executors  could  not  sell  and  convey,  the  decree 
should  be  conclusive. 

II.  The  time  which  had  elapsed  from  the  death  of  the 
testator  to  the  filing  of  the  bill  for  enforcing  the  sale, 
(seventeen  years,)  cannot,  perscy  have  operate<l  as  an  ex- 
tinguishment of  the  power  to  sell  ;  nor  could  it  have 
operated  as  an  inflexible  bar  to  the  execution  of  the 
power.  It  might  have  enabled  the  devisees  to  resist 
and  prevent  the  execution  of  the  power,  and  to  have 
taken  possession  of  the  land  and  disposed  of  it,  as  they 
might  have  deemed  pro|)er,  had  they  been  opposed  to 
the  sale  under  the  will,  and  had  they,  instead  of  solicit- 
ing a  sale,  deemed  it  their  interest  to  oppose  it.  Os- 
good vs.  Franklin  (supra,)  is  a  very  strong  case  {^ronger 
than  this,)  as  to  the  lapse  of  time. 

Nor  can  the  lapse  of  time  from  the  decree  to  the  sale, 
(about  six  years,)  without  any  other  circumstance,  im- 
parting to  it  a  peculiar  efficacy,  invalidate  the  convey- 
ance. The  decree  prescribed  no  limitation  to  the  time 
of  selling  ;  and  were  any  explanation  of  the  delay  nec- 
essary, Lee's  deposition  furnishes  all  that  reason  could 
require. 

But,  as  the  intention  of  the  testator  must  govern  the 
construction  and  execution  of  the  power,  the  lapse  of 
time  would,  even  yet,  have  great  and  conclusive  effect 
if  a  ri^ht  interpretation  of  the  will  should  shew,  that 
the  testator  intended  that  the  sale  should  have  been 
made  at  an  earlier  period  than  1811— when  the  bill  was 


Spring  Tern 
1884. 

MtUdrow^i 
heirs 

Vf. 

Fox^shWt^c, 


EzebafOTBl)eiiif 
directed  to  son 
land  of  the  tes- 
tator— the  win 
being  silent  as 
to  the  time  with 
in  which  the 
sale  is  to  be 
made,  the  pow- 
er is  not  lost  by 
mere  lapse  of 
time,  (17  years 
in  this  case.) — 
But  the  heii» 
or  devisees  may 
object  and  pre- 
vent the  sale, 
after  an  unrea- 
sonable delay. 

If  a  decree  is 
made  reqairing 
ex'ors  to  sell 
land,  as  direct- 
ed by  the  will, 
the  omission  to 
comply  for  a 
long  time,  (six 
^ears,)  does  not 
mvalidate  the 
power.  Bntthe 
testator's  inten- 
tions must  be 
observed,  and  if 
he  has  limited  a 
time,  and  that 
has  passed,  the 
power  is  gone— 
the  chancellor 
caimot  revire  i^. 
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Spring  Term    filed,  and  that  he  inteiMlefi  that  the  power  should  ex- 
pire  before  that  time.     For,  if  it  can  be  shewn  that  the 
J^utdrov)*i    power  had  expired^  (as  the  chancellor's  decree  could 
^***'         not  have  resuscitated  it,)  the  sale  was  without  the  testa- 
jfp^m^th'n^c.  ^^^^^  authority,  and  could  derive  no  aid  from  the  will. 
But  we  are  unable  to  ascertain  from  tlie  will,  that  the 
power  had  expired  by  limitation.     The  will  prescrib- 
ed no  definite  or  express  limitation,  and  a  constrtutive 
limitation  would  be  hazardous,  and  altogether  rash  and 
arbitrary.     The  counsel  for  the  appellees  has  argued, 
that  it  was  evidently  the  testator's  intention  that  the 
land  should  be  sold  during  the  minority  of  his  children. 
Perhaps  that  may  have  been  his  intention ;  but,  if  it 
were,  it  cannot  be  deduced  from  any  thing  in  the  will 
with  a  precision  truly  judicial,  or  a  certainty  in  any  de- 
gree satisfactory. 
If  a  testator  de<       We  might  infer  that  the  testator  intended  the  sale, 
l^lt^^f^ed^  during  the  minority  of  his  children,  and  all  his  child- 
cafe  i^t«  child-  ren,  of  the  lands  whieh  he  devised  for  their  edtication ; 
thrnciSX^  because  the  object  of  the  sale  could  not  have  been  rea- 
thathe intended  sonably  effectuated  at  a  more  remote  period.     But  the 
Unmade  di^fng  '*"^*  which  Andrew  Muldrow  bought,  was  destined  by 
flw  minority,    the  testator,  to  a  different  purpose,  and  one  altogether 
general  and  indefinite.     It  would  be  but  reasonable  to 
presume  that  the  testator,  having  made  a  specific  appro- 
priation of  as  much  of  his  estate  as  was  necessary  for 
the  maintenance  and  education,  of  his  children,  and  of 
as  much  as  was  conveniently  distributable,  concluded 
that  the  comparatively  unimportant  residue  of  his  land 
should  be  sold  for  the  purpose  of  distribution  equally 
among  his  children.     But  when  it  was  to  be  sold,  was 
left  to  the  discretion  of  his  executors.     The  only  re- 
striction as  to  time,   is  that  implied  in  every  general 
grant  of  a  similar  power,  to  wit,  that  the  sale  should  be 
in  cofwenient  time. 

The  proceeds  were  to  have  been  laid  out  for  the  bene- 
fit of  his  children — but  when  or  how  f  While  they 
were  aU  minors  9  This  court  cannot  so  decide.  Before 
they  all  attained  majority  ?  We  6annot  say  so.  If  by 
appropriating  this  land  to  the  payment  of  debts,  oth- 
er estate,  deemed  more  valuable,  could  have  been  sav* 
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«ii,  and  the  execotors  had  eonstdered  sach  a  disposition    Spring  Term 
most  advantageous  to  the  children,  they  might  right-       ^^9  4. 
fully  have  applied  the  land  to  that  purpose.      If  the     Muldrwe's 
executors,  believing  that  an  immediate  sale  would  have         heirt 
been  disadvantageous,  had  applied  their  own  funds  to  ^q^^^^^^  a,^^ 
the  payment  of  debts,  and  had  done  nothing  more  un-  "" 

til  all  the  children  had  become  twenty  one  years  old, 
and  then,  believing  that  an  advantageous  sale  could  be 
made,  had  sold  for  a  price  greatly  exceeding  the  prin- 
cipal and  legal  interest  which  an  earlier  sale  could  have 
produced — would  this  court  have  been  bo»  pd  to  i!ecide 
— could  it  have  decided — that  the  p^'^^'^r  bad  expired, 
and  that  the  sale  therefore  was  void?  Such  would  have 
been  this  case  (as  we  may  infer)  had  there  been  no  decree 
lU  lilt  vMtance  of  the  devisees  themselves. 

The  trust,  in  this  case,  like  other  general  trusts,  was 
altogether  unlimited  in  duration,  except  so  far  as  all 
such  trusts  are  circumscribed  toUhin  the  bounds  of  reason 
and  convenience ;  and,  therefore,  it  was  never  extinct  as 
lone;  as  all  the  parties  concerned,  to  wit,  the  executors 
and  devisees,  chose  to  keep  it  alive.  But,  as  before  sug- 
gested, if  there  had  been  unreasonable  negligence  or  de- 
linquency^ and  the  devisees  had  therefore  deemed  it 
their  interest  to  prevent  the  sale  of  the  land,  they  might 
have  done  so.  That  was  their  appropriate  and  only 
mode  of  separating  the  potoer  from  the  lanct,  and  of  hold- 
ing the  latter  instead  o£  its  vendible  value. 

It  is  not,  therefore,  necessary  to  decide  whether,  if 
the  power  had  been  extinct  before  the  bill  in  chancery 
was  filed,  or  the  decree  rendered,  the  appellees  would 
be  estopjjed  by  that  decree.  Nor  does  it  become  neces- 
sary to  determine  what  eifect,  if  any,  the  settlement  in 
the  county  court  shall  have. 

III.  ^s  no  specific  appropriation  of  the  proceeds  of  ^^^PJ^on  '5 
the  sale  was  directed  by  the  will,  the  purchaser  of  the  Um  proceeds  of 
land  was  not  bound  to  see  to  their  application.  But,  J^J51^> 
had  it  been  otherwise,  the  leeal  efiect  of  the  convey-  made,  the  pur- 
ancc  would  not  have  been  changed  or  impaired  in  a  ^®dtj*gj*{^* 

the  application 
of  the  pvrchase  money.  And  even  where  there  w  sndi  an  appropriation,  and  the  porcbager 
fiiiU  to  attend  ta  it»  the  conveyance  ifl«  nerertheleas,  valid  at  law :  the  remedy  h  la 
ebancery. 
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court  of  law.  The  redreesr  would  have  been  in  equity- 
And,  moreover,  the  record,  as  it  now  ap[iear8,  would 
not  allow  this  court  to  decide,  that  the  money  for  which 
the  land  was  sold,  was  not  legally  and  honestly  applied 
according  to  the  decree,  and  consistently  with  the  ob- 
jects  and  wishes  of  the  testator. 

Wherefore,  it  is  considered  by  this  court,  that  the 
judgment  of  the  circuit  court  be  reversed,  and  the  cause 
remanded  for  a  new  trial. 


Sd    86 
I  88    4S1 


£i£«TMEKT. 


April  14. 


Two  former  o- 
pinioDs  i&  this 
oase  referred  to. 

Judgment  for 
defendanta. 

New  evidence 
npon  the  last 
trial,  in  the  ct. 
below. 


Neal  et  al,  vs.  Robertson  et  al, 

[Mr.  Haggin  for  Plaintiffa :  Mr.  Crittenden  for  Defendants.] 

From  th£  Circuit  Court  for  Frahklin  County. 

Judge  Nicholas  delivered  the  Opinion  of  the  Court — the  Chief 
Justice  taking  no  part  in  the  decision. 

This  is  the  same  c^se  twice  formerly  before  this  court, 
as  it  will  be  found  reported,  5  Jlfonroe,  212,  and  5  J,  J. 
Mar8haU,2n\ 

On  the  return  of  the  cause  to  the  circuit  court,  the  de- 
fendants again  obtained  a  verdict  and  j.udgment. 

In  addition  to  the  testimony  given  on  the  former  tri- 
al, as  detailed  in  5  J.  J.  Marshall^  the  defendants  gave 
in  evidence  the  deed  from  James  S.  Lemaster  to  Phillips, 
and  further  connected  themselves  with  the  Sturgus 
claim,  by  a  bond  from  Phillips  to  one  Bulger,  of  March, 
1789,  for  the  land  in  contest,  and  an  assignment  of  that 
bond,  by  Bulger,  to  the  Tilfords:  which  supplied  the 
defects  in  the  proof  pointed  out  in  the  opinion  deliver- 
ed and  reported,  6  J.  J  Marshall  They  also  gave  iu 
evidence  a  deed  for  the  land,  from  Neal  and  wife,  to 
Micajah  and  Elisha  Cole,  two  of  the  lessors  of  the  jilain- 
tiff,  dated  in  June,  1817.  It  was  admitted,  ^<that  Mrs. 
Neal,  the  patentee,  was  a  native,  and  is  yet  a  citizen  of 
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Virginia ;  that  she  married  Neal  in  1794  or  1795,  being    Spring  Term 
at  the  time,  only  fifteen  years  of  age."     The  acknow-        18  84. 
ledgment  of  the  deed  from  Neal  and  wife  was  taken     ^^^^teial 
before  a  clerk  in  this  state,  but  his  certificate  is,  per-  vs. 

hape,  not  sufficient  to  pass  more  than  a  dower  interest,  ^^^on  et 

and  not  her  entire  estate.  ' 

On  the  case  thus  made  out,  the  plaintiffs  moved  tlie  Instmctions  in 


court  to  instruct  the  jury,  that  they  were  not  barred  by  q^ji^nnowto^ 


that  court,  and 
question  no^ 

the  statutes  of  limitation.  The  court  refused  to  give  be  decided. 
this  instruction,  and  instructed  the  jury,  that,  if  they 
believed  the  evidenre,  the  plaintifis  were  barred  by  the 
limitation  act  of  1809. 

These  instructions  were  refused,  and  given,  on  the 
ground  that  the  deed  to  the  Coles  passed  the  estate  to 
them  during  the  life  of  Neal  the  husband  ;  and  that 
they  had  no  right  to  avail  themselves  of  the  disability 
of  Mrs.  Neat.  As  the  suit  was  commenced  in  1822, 
the  seven  years  had  not  run  since  the  conveyance  to  the 
Coles ;  but  it  had  run  against  Neal,  the  husband,  prior 
even  to  the  date  of  that  deed,  provided  both  he  and  his 
wife  were  barred,  or  provided  the  statute  would  bar 
him  alone,  without  also  barring  his  wife. 

It  cannot  properly  be  contended  that  Mrs.  Neal  wag  ^he  savings  id 
barred  ;  for  though  the  patent  issued  to  her  during  her  the  second  sec- 
coverture,  and  the  land  therefore  cannot  be  said  to  have  itation  law  "of 
descended  or  been  devised  to  her  during  coverture,  and   ^^*j?»  ^^«  »" 
her  right  is  not, therefore,  such  a  one  as  would  be  saved  the  seven  years 
to  her  for  three  years  after  her  discoverture,  by  the  sec-   ^^^  ®^  ^®^- 
end  section  of  the  act  of  1814,  yet  according  to  the  con-  ^T^j^^jho 
straction  we  give  that  section,  it  does  not  apply  at  all  to  following  para- 
the  seven  years  limitation  of  1809  ;  so  that  it  is  immate-  S^^P^"* 
rial,  at  present,  to  determine  whether  it  does  or  does  not 
take  away  all  saving  in  favor  o{  Jemes  coverts  under  the 
general  limitation  law  of  1796,  except  where  the  land 
shall  have  descended  or  been  devised  to  them  during 
their  coverture. 

Whether  the  husband  may  be  so  barred,  that  the  land  Actions,  upon 
cannot  be  recovered  in  his  life  time,  and  can  only  be  tild^^^J^tfi 
recovered  after  his  death,  when  the  right  returns  to  the  to  lands  granted 
wife,  IS  a  question  which  was  waived  when  the  case  was  Overture  "»» 
formerly  here.  The  court  spoke  of  it  as  "  a  question  of  *»'"^  *>y  the  v 
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some  nicety,  in  tiie  construction  <<  of  our  statutes  of  lim* 
itation,  and  which  had  not,  as  far  as  knaWA)  undergone 
an  express  decision."  It  is  presumed  the  court  had  for* 
gotten  the  case  of  Gore  vs.  Marshall^  3  LUt.  469,  where 
it  was  expressly  decided,  that  a  recovery  by  husband 
and  wife,  was  not  barred  by  seven  years  possession  ad« 
verse  to  him,  under  the  act  of  1809.  The  same  princi- 
ple, under  the  act  of  1796,  appears  also  to  have  been  re- 
cognised in  Mclnlire  vs.  Punk^  5  LiU.  36 »  as  to  the  right 
of  entry  ;  and  in  Crozier  vs.  Gano^  1  BibBy  267 ;  and  4 
Bibby  174,  as  to  the  action  of  detinue.  The  point,  how- 
ever, was  disposed  of  in  all  those  cases,  without  any  dis- 
cussion upon  it,  and  without  any  appearance  of  atten- 
tion having  been  directly  called  to  it,  as  a  debatable 
question,  and,  except  in  Gore  vs.  JUarshaUy  an  express 
adjudication  upon  it  was  not,  perhaps,  indispensably  re- 
quired. It  may,  therefore,  be  inferred,  from  what  was 
said  in  5  Monroe^  that  if  those  cases  had  been  recollect- 
ed, they  would  not  have  been  considered  as  precluding 
or  settling  the  question,  and  we  are  left  at  liberty  to  dis- 
pose of  it,  without  the  influence  of  any  decided  opinion 
on  the  part  of  our  predecessors,  the  one  way  or  the  oth- 
er. The  apparent  oonfliction  between  their  opinions, 
has  induced  us  to  bestow  some  pains,  in  the  pursuit  of 
express  authority  upon  the  point;  but  we  have  not  been 
able  to  find  any  case  where  it  has  been  expressly  moot- 
ed, either  in  this  country  or  in  England,  and  the  Eng- 
lish law  writers  are  silent  on  the  subject. 

The  saving  in  the  act  of  1809,  is  not  materially  dif- 
ferent in  its  phraseology  from  that  used  in  the  statute 
of  James,  or  in  our  statutes  of  1796  and  1814.  It  is  in 
these  words  :  the  limitation  prescribed  in  this  act, 
shall  not  extend  to  femes  coverU  jlic.;  ^^  but  such  persons 
shall  be  at  liberty  to  institute  such  suits  at  any  time, 
within  seven  years,  after  their  disabilities  are  removed." 

There  is  nothing  in  this  language,  which  does,  of  it- 
self, constitute  a  saving  in  favor  of  the  husband,  so  as  to 
prevent  his  being  barred.  If  there  be  such  saving,  it 
must  result  from  the  general  principles  of  law,  in  order 
the  better  to  secure  and  preserve  the  right  of  the  wife. 
We  are  n«t  aware  of  any  principle  that  will  so  operate. 
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It  DiAV  be  that  the  ititerest  of  the  wife  would,  in  some 
cases,  bo  promoted  by  n  recovery  in  the  life  time  of  her 
husband  ;  thereby  prechiding  the  hazard  of  the  loss  of 
her  right,  by  the  loss  of  the  evidence  of  it.  But  that  is 
a  description  of  interest  not  expressly  protected  by  the 
words  of  the  act,  and  the  hazard  referred  to,  may  be 
sufliGtently  gtiarded  against  by  a  bill  per|)etuating  the 
testimony.  The  saving  was  not  intended  to  guard  his 
interests  against  the  eflectsof  his  own  laches,  but  to  save 
hers,  so  far  as  they  were  separate  and  <liseonnected  from 
his.  We  do  not  perr.eivc  wherein  their  interests  are  so 
intimately  blended,  as  indispensably,  or  even  necessari- 
ly, to  require  an  enforcement  of  her  right  in  his  life 
time.  Tlieii  interests  are  so  far  flivisible,  that  he  can 
maintain  a  suit  in  his  own  name  ulonc,  for  the  land,  and 
ran,  by  his  separate  deed,  alienate  it  during  their  joint 
lives.  So  where  a  recovery  is  had  in  a  suit  brought  by 
both,  it  is  still  for  his  sole  benefit  during  his  life.  As, 
then,  the  recovery  is  for  his  sole  lienefit,  and  as  his  sep- 
arate alienation  bnrs  a  recovery  on  a  demise  in  the  names 
of  both,  no  good  reason  is  perceived,  why  he  sbould  be 
permitted  to  avail  himself  of  the  saving  in  favor  of  th^ 
Wife,  to  protect  him  against  the  effects  of  ladies  in  this, 
more  than  in  any  other  description  of  case. 

A  descent  cast  does  not  bar  the  right  of  entry  of  a 
feme  covert^  where  the  disseizin  takes  place  during  cov- 
erture, or  during  her  infancy,  if  she  marries  before  her 
full  asc.  Yet,  it  is  well  settled,  that  it  does  bar  the  risxht 
of  entry  of  the  husband,  and  takes  away  their  joint  right 
of  action;  but  after  his  death,  the  wife,  or  her  heirs, 
may  enter  notwithstanding  his  laches.  Co.  Lit.  246,  a. 
This  saving  of  the  right  of  entry  of  a/cm£  covert^  against 
the  effect  of  u  descent  cast,  is  so  identical  as  to  the  qual- 
ity of  the  right,  and  is  based  so  excliTsivcly  upon  the 
same  principle  as  the  saving  in  her  favor  in  the  statutes 
of  limitation,  that  the  harmony  of  the  law,  as  a  uni- 
form system  or  science,  seems  ncce.-sarily  to  require, 
that  her  rights,  and  those  of  her  husband,  should  be 
placed  upon  the  piccisc  same  footing  in  both  cases. — 
Every  reason  we  can  surmise,  which  would  bar  the 
husband's  right  of  entry,  whilst  it  remained  still  uncx- 
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A  descent  cast 
doefl  not  bar  the 
right  of  entry  of 
a  feme  covert, 
where  the  dis- 
seizin was  dur- 
ing coverturo, 
or  in  her  infan- 
cy, if  she  mar- 
rici).  within  age. 
Yet  it  docA  bar 
the  right  of  the 
hasbuidtOrhuM" 
hand  and  wife, 
during  his  life — 
after  which,  it 
sttrvives  and  re- 
verts to  her. 

Question,  npon 
the  effect,  after 
disrovertarc,  of 
oftheBtatQfte,on 
the  rights  of  the 
feme,  under  n 
grant  to  hor  da- 
ring covertnre  : 
not  decided. 
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tinct  in  the  wife,  in  the  one  case,  equally  requires  that 
it  should  be  barred  in  tlie  other  also.  In  other  words, 
if  there  is  no  sufficient  reason  for  saving  the  right  of  the 
husband  for  the  sal&e  of  the  wife,  in  the  one  case,  nei- 
ther can  there  be  any  such  in  the  other.  The  same  rule 
or  principle  must  regulate  and  control  both. 

Entertaining  the  opinion,  that  the  right  of  Neal,  the 
husband,  would  have  been  barred,  provided  it  had  still 
remained  to  him,  it  is  unnecessary  to  notice  the  dis- 
tinction upon  which  the  circuit  court  appears  to  have 
acted,  growing  out  of  the  alienation  made  by  him  to  the 
Coles. 

The  judgment  must  be  affirmed,  with  costs. 


CorERAHT. 


^ril  15. 


WriUen  obliga- 
tions may  rnar 
to  othar  papers 
fornameSfSums 
*c.— Tbe  en- 
dorsexneot  of  a 
'*  promise  to 
pay  the  amount 
of  the  within 
note,'*  is  a  val- 
id obligation, al- 
though  it  does 
not  name  the 
person  to  whom 
payment  is  to 
be  marie.  The* 
payee,  as  well 
as  the  amount 
ofthe  note,  and 
of  the  endorse- 
ment, mast  he 
'the  same,  ar.d 
the  reference 
makes  all  snf- 
firiantlv  rertain. 


Bullcn  et  al.  vs.  McGillicuddy. 

[Mr.  Crittenden  for  Plaintiffs  :  Mr.  Ptitle  for  Defendant.] 

From  the  Cikcitit  Cocrt  for  Jefferson  Covmtt. 

Judge  Underwood  delivered  fhe  Opinion  of  the  Court — Judge 
Nicholas  taking  no  part  in  the  decision  of  this  case. 

BuLLEN  and  others,  on  the  22nd  May,  1830,  executed  a 
note  to  McGillicuddy,  promising  to  pay  him,  four 
months  after  date,  seventeen  hundred  dollars,  for  value 
received,  &c. 

On  the  note  there  is  a  credit  endorsed  for  two  hun- 
dred and  sixteen  dollars  five  cents. 

There  is  upon  the  back  of  the  note,  an  instrument  in 
these  words : — 

^'Louisville,  Oct.  Srd,  1830. 

<'  On  demand,  we  promise  to  pay  the  amount  of  the 
within  note,  in  ^oods,  deducting  the  above  sum  of  two 
hundred  aitd  sixteen  dollars  five  cents. 

(Signed)  Tillay,  Scott  &  Co." 

Bullen  &c.,  in  their  tenth  plea,  relied  on  an  accord, 
and  the  acceptance  of  the  aforesaid  instrument  by  the 
plaintiflr,  McGillicuddy,  in  full  satisfaction  of  the  note 
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sned  oo.    Issue  \vas  taken  on  this  plea.   Upon  the  trial,  Sprbg  Term 

tiic  court  instructed  the  jury,  that  the  instrument  signed        ^  8  s  4 . 

by  Tillay,  Scott  &  Co.,  "  was  no  evidence  in  support  sMen  et  ah 

of  the  plea  which  set  up  a  note  alleged  to  have  been  y»: 

executed  to  the  plaintiff,  McGillicuddy,  by  them,  be-  -^^  .^^ — ? 

cause  there  was  no  obligee  in  the  obligation  at  all,  and  receiving  oi  one 

that,  therefore,  and  on  tliat  account  alone,  they  ought  Hel'?? t^J^JthCT* 

to  find  for  tbe  plaintiff.''  the  parties  to 

This  instruction  was  erroneous.     It  is  true,  that  there  ^ftL^^ired?^ 

is  not  inserted  the  name  of  an  oliligee  or  payee  in  the  ferent,  may  be 

body  of  the  instrument;  but  we  think,  that  it  is  as  clear-  accord  andaat^ 

ly  ascertainable  from  the  endorsement,  sisrfieil  by  Tillav,   iBfuction.— The 
A  «    ^  1      •  ■      I  ••■*.,       4-  tranaaciionmuet 

Scott  &  Co.,  connected  with  the  note  to  which  it  refers,   beuer  the  con- 

who  the  payee  is,  as  if  the  name  had  been  inserted.     In   dition  of  one, 

*         ,         \  ,  1      .  ■     or  both  parties; 

construing  the  endorsement,  it  must  be  connected  with   if  it  leaves  thrtn 

the  note,  because  it  expressly  refers  to  the  ^^voiihin  noU,^^  as  they  ^^^^ 

The  amount  which  Tillay,  Scott  &  Co.  promised  to  pay,  an  accord  and 

must  be  ascertained  by  looking  into  the  note.     If  obli-  «^^*c^">n- 

gors  may  fix  the  amount  of  their  liability  by  reference  to  obligation  was 

other  papers,  ha  most  indubitably  they  may,  why  may  P*^^'  '°  ■^**»- 

they  not  designate  the  payee  in  the  same  manner  ?     If  guarantee,  ofan 

the  promise  had  been  to  pay  the  amount  of  the  within  other,— bein^a 

»  ...  .        ,     •  ,  ,  ,     .  question  of  in- 

note  to  the  unthin  mentioned  pat/ec,  although  tlie  name  was  tontion,— is  to 
not  mentioned,  the  reference  would  have  made  the  un-  jj^^ji®^****^  ^^  " 
dertaking  as  certain,  in  res|>ect  to  parties  and  amount, 
as  if  the  sum  had  been  expressed  in  dollars  and  cents, 
and  the  names  all  given.  It  is  equally  certain  as  it  now 
stands.  On  demand,  Tillay,  Scott  &  Co.  promise  to 
pay  the  uiiliin  note.  Who  has  the  right  to  demand  the 
payment  of  the  note  ?  No  one  but  McGillicuddy.  Who 
has  a  right  to  receive  payment  ?    He  alone  has  it,  and  * 

if  Tillay,  Scott  &  Co.  should  pay  to  any  one  but  him, 
It  would  be  no  discharge  of  the  note.  Who  permitted 
them  to  sign  the  endorsement,  dated  the  3rd  of  October, 
upon  the  back  of  the  note,  dated  the  22nd  May  .'  No- 
body but  McGillicuddy,  for  the  note  must  be  consider- 
ed as  in  his  possession,  and  subject  to  his  control.  The 
endorsement  is  utterly  void,  or  it  is  a  contract  ititli 
him  to  pay  the  amount  of  the  note.  All  the  foregoing 
considerations  shew,  that  McGillicuddy  is  designated 
with  sufficient  certainty  as  the  payee,  and  it  would  be 

Digitized  by  VjOOQIC 


92  DECISIONS  OP  THE   COURT 

Spring  Term     very  hard  to  deprive  him  of  the  right  lo  enforce  ihe 
18  8  4.        payment,  by  Tillay,  Scolt  &  Co.,  were  he  lo  desire  it. 

As  Tillay,  Scott  &  Co.  were,  in  part  at  least,  differ- 
ent persons  from  tlie  payors  of  the  notes  dated  in  May, 
their  written  engagement  lo  pay,  dated  in  October,  may 
be  the  legitmate  foundation  of  a  plea  of  accord  and  sa- 
tisfaction. The  s«l)ject  matter  of  an  accord  and  satis- 
faction, to  be  good,  must  show  some  advantage  or  dis- 
advantage— some  prospect  of  loss  or  gain,  to  one  or 
both  of  the  parties,  and  unless  the  plea  presents  such  a 
case  it  is  not  good.  Tested  by  this  rule,  the  tenth  plea 
is  good.  The  obligation,  or  note  of  new  parties,  if  ac- 
cepted in  satisfaction,  will  discharge  a  note  executed  by 
other  ])ersons.  The  advantage  of  having  other  men 
bound  for  a  debt,  beside  thotc  who  originally  contract- 
ed it,  is  too  obvious  to  need  remark.  Whether  the  note 
of  Tillay,  Scott  &  Co.  was  received  as  an  additional  te- 
curity  for  the  debt,  or  in  full  satisfaction  of  it,  is  a  ques- 
tion for  the  jury,  upon  the  evidence. 

Judgment  reversed,  willi  costs,  and  cause  remanded 
for  11  new  trial. 


Tkaverse.  Lewis  et  al.  vs.  Outtcn. 

[Mr.  Hnggin  and  Mr.  Owsley  for  riuintiils:   r.o  cjipcar&uce  for  rui-iitiaiii.  j 

From  the  Circuit  Court  tor  Mauisow  County. 

^Ipril  17i  Chief  Justice  Robertson  delivered  the  Opinion  of  the  Coua, 

Theserviceofa  Tius  writ  of  error  is  prosecuted  to  revcrgc  a  judgment 
dblTeouy  ond  ^f  restitution,  rendered  in  the  circuit  court  of  Madi- 
detaioer  must  soH,  on  a  traverse  of  ail  inquisition,  against  the  defentl- 
oach  defendant  ^"^  in  error,  who  was  piaintitf  in  a  warrant  of  forcible 
in  pe«on-con  ^ntry  and  detainer.' 

structive  notice  *; 

-as  by  copy  left        1  here  xvas  no  personal  service  of  the  warrant  on 
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Courtney  K.  Levris^  one  of  the  plnintifTs  in  error.  There 
is  DOthing  in  the  record  tending  to  shew  thnt  he  appear- 
ed on  the  trial  in  the  country,  or  ever  entered  his  ap- 
penran/ee  in  the  circuit  court.  The  only  evidence  of  a 
service  on  him  of  the  warrant,  is  a  return,  in  substance, 
that  a  written  notice  had  been  left  at  a  house  Ciiilcd 
*^  the  ferry  Aowsc" — that  ^^  being  supposed  the  most  com- 
mon  place  for  him  to  befound.^^  Such  a  return  could  not 
o|)erate  even  as  a  good  constructive  notice.  But  the 
statute  requires  actual  notice ;  the  third  section,  I  Dig. 
609,  requires  th^vt,  ^^  notice  sliall  bo  given  to  each  defen- 
dant tn  person." 

As  there  does  not  appear  to  have  been  any  waiver  of 
notice,  the  judgment  Was  unauthorized,  and  must  be  re* 
versed. 

Another  point  is  incidentally  presented,  which,  as  it 
may  be  important  in  practice,  we  will  avail  ourselves 
of  this  occasion  to  settle;  that  is,  whether,  after  a  change* 
of  venue,  either  party  should  have  a  right,  without  the 
consent  of  theother  party,  to  a  trial  at  the  first  term  af- 
ter the  removal  of  the  reconl^  unless  the  papers,  shall 
have  been  deposited  in  the  clerk's  office  of  the  oourt  to 
which  the  venue  shall  have  been  changed,  a  sufficient 
length  of  time  to  afford  a  reasonable  op|>ortunity  for 
preparation  ;  and  if  not,  then  what  shall  be  deemed 
such  reasonable  time. 

We  are  satisfied,  that  reasonable  time  for  preparation, 
after  the  translation  of  the  papers,  should  be  allowed. 
The  statute  has  not  expressly  prescribed  any  precise  time 
for  such  purpose.  But,  considering  the  objects  and  pro- 
visions of  the  statutes  respecting  changes  of  venue  in 
civil  cases,  and  looking  to  the  only  striking  analogy,  we 
are  of  the  opinion,  that  ten  days  should  be  deemed  Uic 
period  which  may  be  presumed  to  have  been  contem- 
plated by  the  legislature.  Unless,  therefore,  the  papers 
shall  have  been  deposited  in  the  clerk^s  office  of  the 
court  where  the  case  is  to  be  tried,  at  least  ten  days  i)ri- 
or  to  the  first  day  of  the  term  next  succeeding  the  remo- 
val of  tliem,  atrial  at  that  term  cannot  be  demanded  as 
a  matter  of  right. 


spring  Term 
1834. 

Lewis  et  al, 

V8. 

Outten, 

tfc.  is  instiffi- 
cient. 

WriUen  notice 
left  at  the*  iup- 
posed  most 
common  place 
forJiim  (dePt) 
to  be  found,*  is 
not  a  good  con- 
si  ructive  ser- 
Yice. 


Upon  a  chnngp 
«l  venae,  titer e 
most  be  a  ree*^ 
Bonftble dine  al- 
lowed for  pre- 
paration after 
theremovaT,I>c- 
fore  either  par- 
ty can  be  forced 
into  trial — ^un- 
leiiB  the  clerk 
of  the  court  to 
which  the  cause 
ii  removed,  re- 
ceived the  pa- 
pens  at  least  ten 
days  before  the 
first  of  the  next 
term,  neither 
party  can,  at 
that  term,  dc- 
inoad  a  trial. 
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Spring  Term 
1834. 


Tlie  papers  were,  in  this  case,  deposited  in  tlie  clerk's 
office  of  tlie  Madison  circuit  court  ten  days  before  the 
first  term  succeeding  the  order  changing  tlie  venue. — 
But,  for  the  error  which  has  been  noticed,  the  judg- 
ment is  reversed,  and  the  cause  remanded. 


Scire  Fmeias.  FfOSt  VS.   Reynolds. 

[Mr.  Backner  for  Plaintiff:  no  appearance  for  Defendant.] 

From  thb  Circuit  Court  for  Wayne  County. 

Jipril  17  Judge  Underwood  delivered  the  Opinion  of  the  Court. 


Requisites  of  a 
scire  fyMas  a- 
gaiost  bail ,  un- 
der the  act  of 
1929. 

A  scire  facias 
which  does  not 
contain  the  ne- 
cesiiary  recitals 
and  allegations 
to  shew  the  le- 
gal right  of  the 
pltftohavejndg 
inent  against  the 
defendant,  is  in- 
sufiicieot,  and 
will  be  quashed 
•n  demurrer. 


The  demurrer  to  the  scire  facias  should  have  been  sus- 
tained. 

The  sdre  facias  has  been  drawn  so  unskilfully,  that  we 
are  constrained  to  pronounce  it  destitute  of  substance  as 
well  as  form. 

A  scire  facias  against  bail  should  set  out  the  pendency 
of  the  action  ;  the  issuing  of  the  process ;  the  order  re- 
quiring bail ;  the  nature  of  the  undertaking  of  the  bail, 
in  the  words  of  the  recognisance  or  the  substance  of 
them;. that  the  recognisance  or  bail  piece  was  entered 
into  before  the  sheriff  or  other  proper  officer,  while  the 
writ  or  process  was  in  full  force,  and  in  his  hands ;  the 
rendition  of  the  judgment,  the  issuing  of  execution 
thereon,  directed  to  the  proper  county,  and  the  return 
by  the  proper  officer,  "of  no  property  found."  These 
things  being  done  with  certainty,  according  to  the  rec* 
ord,  the  foundation  is  exhibited  upon  which  the  liabili- 
ty of  the  bail  rests.  The  5ctre  facias  should  then  pro- 
ceed to  suggest  or  charge,  that  the  defendant  in  the  ac- 
tion against  whom  the  judgment  was  rendered,  had  re- 
moved his  effects  out  of  the  commonwealth  after  the  un- 
dertaking of  the  bail,  and  conclude  by  commanding  the 
sheriff  to  summon  the  bail,  to  appear,  to  make  knotcn  or 
to  sJicw  cause^  if  any  he  can,  why  judgment  of  execu- 
tion shall  not  be  awarded  against  him.     The  foregoing 
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is  required  to  make  out  a  clear  right  to  recover  against 
the  bail,  under  the  act  of  the  29th  of  January,  *1829. 
The  scire  facias  must  present  such  a  right,  and  is  defec- 
tive if  it  does  not. 

Judgment  reversed,  with  costs,  and  cause  remanded, 
with  directions  to  enter  judgment  on  the  demurrer,  in 
favor  of  Frost. 


96 

Spring  Term 
1834. 


Vance  and  Dicks  vs.  Ward.  AssuMmx. 

[Mr.  Monroe  for  Appellanti :  Messra.  Morehead  and  Brown  for  AppeHee.l 

FaoM  THE  Circuit  Court  for  Christian  Coukty. 

Judge  Nicholas  delivered  the  Opinion  of  ihe  Court.  Jpril  17 

This  was  an  action,  brought  by  the  appellants,  to  reco-  A  writing,  cx- 

ver  the  amount  of  a  bill  of  exchange  drayo  by  Wacr-  ^^^^^^  to  the 

^ener,  in  their  favor,  on  the  appellee,  Ward^  and  by  bj^  which  the 

him  accepted.'  '  ^^^  anihor- 

■  izes  It  to  be 
The  declaration  contains  several  si)ecial  counts  and  *«wn,  andnp- 
^1  1  .  4  .  .  .  .  on  the  &ith  of 
the  usual  money  count.  An  issue  was  tried  on  the  which  it  is  pur- 
latter,  and  the  jury,  under  the  instruction  of  the  court,  ^^?««^»  >■  eqoi- 
found  for  Ward.  To  the  pleas  filed  by  him  to  the  ceptance,  ^wd 
other  counts,  the  appellants  replied;  their  replications  ^'i'J^^^!^ 
were  demurred  to^  and  the  demurrers  sustained.  paythebui. 
The  sperial   counts,  in   addition  to  the  acceptance  Where thedraw 

made  by  Ward    on   the  face  of  the  bill,    charge  that   ??  ^^J^  **»"  » 
1JI/  I  .1       ■  ..»  ■  «  .  .  *""■  boond  to 

Wagisener  drew  the  bill  by  virtue  of  a  written  autho-  pay  it,  if  the 

rity  from  Ward,  which  was  exhibited  to  one  of   the  JS^^nJf*** 

firm  of  Vance  and  Dicks,  before  he  bought  the  bill,  the  face?f  the 

and  that  it  was  bought  on  the  faith  of  that  author!-  thedraww?5S 

ty.     The  pleas,  without  denying  this  allegation,  state  i^  the   drawer 

does  not  take  it 

he,  the  payee,  will,— anch  promiM  is  without  consideration,  not  binding,  and  no  deftnco^ft 
an  action  on  the  acceptance.  " 
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Spring  Terui 
1834. 

Vance  ^-c. 

va. 
Ward, 


that  Ward  made  liis  acceptance  on  the  face  of  the  bill^ 
for  tlie  accommodation  of  Vance  and  Dicks,  and  un- 
der an  assurance  that  if  Wuggener  did  not  take  it  up 
at  maturity,  they  would. 

It  is  well  settled,  that  such  authority  as  is  charged 
in  the  declaration  to  have  been  given  for  drawing  the 
bill,  if  shewn  to  the  person  who  buys  it  upon  the  cre- 
dit of  such  authority,  is  equivalent  to,  and  may  be 
treated  as,  an  actual  acceptance  on  the  part  of  him 
who  gave  the  authority.  Coolidgt  vs.  Payson^  2  Whea- 
ton^  66.  Goodrich  vs.  Gordon^  15  Johnson^  6.  There 
was,  therefore,  no  need  for  the  acceptance  made  by 
Ward  on  the  face* of  the  bill,  as  he  was  equally  bound 
without  it;  and  the  promise  made  by  Vance  and  Dicks, 
to  induce  him  to  make  that  acceptance,  was  without 
consideration,  and,  consequently,  not  obligatory  upon 
th^m.  The  pleas  were,  therefore,  bad,  and  it  is  use- 
less to  inquire  into  the  sufficiency  of  the  excuse  al- 
leged in  their  replications  for  making  that  promise  ; 
that  is,  that  it  was  made  by  one  of  them  in  ignor;ince 
of  the  authority  upon  which  it  was  drawn,  and  of  the 
circumstances  under  whlcli  it  had  been  bought  by  the 
other  partner. 

The  demurrers  should  have  been  overruled,  and  the 
pleas  adjudged  insufficient. 

The  court  also  erred,  on  the  trial  of  the  issue,  in 
rejecting  the  (!ej)Ositioii  of  Kingsley.  We  have  not  been 
al)]c  to  discover  any.  plausilile  ground  for  its  rejection, 
and  none  has  been  suggested  in  argument. 

Judgment  reversed,  with  costs,  and  cause  remand- 
ed, wit!»  directions  to  set  aside  the  verdict,  and  for 
fnrllicr  ]>roccdings  consistent  with  this  opinion. 
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Spring  Tonh 
1884. 


Williams  et  al.  vs.  Hall. 


MoTIOir. 


[Mesin.  Sanders  and  Depew  for  Plaintiff  :  Mr.  Monroe  and  Mr.  McCann 
for  Defendant.] 

From  the  Circuit  Court  for  Grant  Couktt. 

Chief  Justice  Robertson  defivered  the  Opinion  of  the  Court.         nBipril  18. 


This  writ  of  error  is  prosecuted  to  reverse  a  judgment, 
on  motion,  against  a  constable  and  his  sureties,  for  his 
failure  to  return,  within  twenty  days  after  the  return 
day,  ^  fieri  facias  which  had  been  delivered  to  him. 

There  are  many  irregularities  in  the  proceedings ;  but 
we  shall  notice  only  two  objections  to  the  judgment. 

First.  The  execution  having  been  issued  on  a  bond 
described  as  a  repkvin  bondy  but  which  did  not  purport 
to  have  been  acknowledged  before  any  constable,  the 
plaintiffs  in  error  offered  to  prove,  by  one  of  the  obli- 
gors in  the  bond,  that  it  was  not  taken  by  an  officer, 
but  was,  in  fact,  acknowledged  before  a  private  indivi- 
dual. The  circuit  court  refused  to  admit  the  offered 
testimony. 

If  there  was  no  judgment  authorizing  the  execution, 
the  constable  was  not  bound  to  levy,  or  to  return  it,  and 
could  not  be  lield  liaLle  for  any  penalty  for  failing  to  do 
either,  or  both.  If  the  bond  was  not  taken  as  a  statut- 
ory obligation,  it  could  not  be  deemed  a  judgment,  but 
could  have  the  effect  only  of  a  common  law  obligation. 
Waiving  the  question  whether,  as  it  does  not  appear  on 
its  face  to  have  been  officially  taken,  it  should  therefore 
be  deemed  not  to  have  the  effect  of  a  judgment,  we  are 
clearly  of  the  opinion,  that  the  testimony  which  was 
offered  was  competent.  It  would  not  contradict  the 
bond,  and  the  witness  had  no  interest  in  the  event  of 
this  suit ;  no  testimony  which  he  could  give  in  this  case, 
could  impair  his  liability  as  an  obligor  in  the  bond^. 


A  replevin  bond 
— to  have  the 
ibrce  ofajndg- 
menty  mnat  to 
acknowledged 
before  an  off* 
cer —  otherwise 
it  is  bnt  a  com- 
mon law  bond, 
on  which  no  ex- 
eention  can  le- 
gally iasne. 
A  constable  ifl 
not  liable  for  &- 
ny  failure  te  act 
npon  an  execu- 
tion issnedupon 
a  mere  common 
law  bond,  not 
having  the  force 
of  a  judgment. 
Where  a  replev 
in  bond  does  not 
purport  to  have 
been  acknow- 
ledged before  an 
officer^evidence 
is  admissible  to 
show  that  a 
private  person 
took  the  ac- 
knowledgment. 
— An  obligor  ia 
a  competent  wit 
ness  to  prove 
that  fact,  in  a 
trial  between 
the  obligee,  and 
an  officer  char- 
ged with  a  (kil- 
ure  to  return  an 
ez'ott  founded 
on  the  bond. 


The  measure  of  responsibility  of  an  officer  for  failing  to  retom,  in  due  time,  an  execution  for 
commonwealth's  notes,  is  the  value  of  the  notes  at  the  return  day,  with  interest  and  damages. 
And  there  mast  be  proof  of  the  value  of  the  notes,  or  the  judgment  will  be  erroneous. 

Vol.  11.  13 
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Second.  The  execution  was  for  notes  of  the  bank  of 
the  common  wealth.  The  judgment  against  the  plaintiffs 
in  error,  is  for  specie ;  and  there  was  no  proof  of  the 
value  of  notes  of  the  bank  of  the  commonwealth. — 
In  t^is  respect,  also,  the  judgment  is  erroneous.  The 
value  of  the  paper  when  thejezecution  should  have  been 
returned,  together  with  interest  and  damages,  is  the  le* 
gal  measure  of  responsibility,  if  any  liability  at  all  be 
established. 

''-  Wherefore,  the  judgment  is  reversed,  and  the  cause 
remanded* 


Qhakcjbrt. 


JiprU  18. 

To  a  bill  to  BQb- 
ject  an  equita- 
ble intereiit  in 
land  iOithe  pay- 
ment of  a  debt, 
under  the  act  of 
1828  ,or  the  lien 
of  the  vendor, 
the  holder  of  the 
legal  title  ia  a 
necessarj    par- 

A  retam  of  no 
property  ia  in- 
dispensable, as 
the  foandation 
of  a  snit  to  rab- 
ject  an  equita- 
ble interest  to 
the  payment  of 
a  debt,  under 
the  act  of  1828. 
Where  the  bill 
shows  that  the 
compPnt  holds 
the  equitable 
lien  of  a  vendor 


Edwards  against  Bohannon. 

[Mr.  Crittenden  for  Appellant :  Mr.  Haggin  for  Appellee.] 

From  the  Circuit  Court  for  "Woodpord  Couwtt. 

Chief  Justice  Robertson  delivered  the  Opinion  of  the  Court. 

Bohannon,— holding,  four  judgments  against  Edwards, 
on  notes  given  to  himself,  for  a  tract  of  land  which  he 
had  covenanted  to  convey,  and  on  other  notes  given  to 
George  T.  Cotton,  in  consideration  of  a  covenant  by 
him  to  Edwards,  for  a  title  to  another  tract  of  land,  and 
which  latter  notes  had  been  assigned  to  Bohannon — filed 
a  bill  in  chancery,  for  subjecting  the  equity  of  Edwards 
to  the  satisfaction  of  the  judsrments,  and  obtained  a  de- 
cree for  the  sale  of  the  equity  in  each  tract :  which  de- 
cree Edwards  now  seeks  to  reverse. 

The  bill  alleges,  that  the  title  to  one  of  the  tracts  is  in 
Bohannon,  and  that  the  title  to  the  other  was  in  George 
T.  Cotton,  and  descended,  as  we  infer,  to  his  heirs. — 
There  is  nothing  in  the  answer  of  Edwards  which, 
when  properly  understood,  should  be  deemed  incon- 
sistent with  that  allegation  in  the  bill.  The  vague  and 
incidental  suggestion,  in  the  answer,  as  to  Bohannon's 
title  to  both  tracts,  should  be  understood  as  intended 
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to  mean  only  that,  as  Cotton's  covenant  for  a  title  had    Spring  Term* 

been  pledged  to  Bohannon,  therefore,  in  that  respect,        18  84. 

the  right  was  in  him^  (Bohannon.)  Edwards 

A  proper  and  consistent  interpretation  of  the  bill  and  ^s* 

answer  will  allow  no  other  deduction,  than  that  the  ie-  — ohamnon._ 

gal  title  to  one  of  the  tracts  is  in  Cotton's  heirs.     Those  p^^Xle^m^! 

heirs  were  not  made  parties.   They  were  necessary  par-  ey,  there  may 

ties — whether  the  object  of  the  bill  was  to  proceed  al-  enforce  it,  un- 

together  under  the  thirty  seventh  section  of  the  act  of  ^  the  generd 

1S2S,  or  merely  to  enforce  an  equitable  lien      In  either  tbo^rach"ecree 

aspect,  a  sale  should  not  be  decreed,  unless  the  chancel-   '^  not  exprewly 

*  '  prayed ;  —  and" 

lor,  by  having  the  holder  of  the  legal  title  before  hiin,  time  may  bed- 

can  be  able  to  confer  on  the  purchaser  a  perfect  right,  jn^h/n^^"*^ 

If  the  object  of  the  bill  should  be  deemed  to  be,  as  its  parties. 

style  and  tenor  tend  to  indicate,  the  subjection  of  the  ^  the  7«jdor 

equitable  right  under  the  statute  of  1828,  Bohannon  has  note,  with  an  e- 

shewn  no  title  to  a  decree ;  because  be  has  neither  prov-  vutable  lien  for 

*      ,       thepurcoasemo 
ed,  nor  alleged,  that  there  had  been  any  return  of  nvUa  ney,his  assign- 

fona,  or  that  any  writ  of  fieri  facias  had  ever  been  issu-  ^^(|J|{I^*<J^^^ 

ed  on  any  one  of  his  judgments.     And  were  this  the  on-  table  lion  with 

ly  aspect  in  which  the  case  could  be  viewed,  it  would  '^ 

be  proper,  in  our  mandate  to  the  court  below,  to  direct 

a  dismission  of  the  bill. 

But,  though  the  bill  contains  no  express  assertion  of 
any  equitable  lien,  nor  any  direct  prayer  for  the  en- 
forcement of  such  a  lien,  nevertheless,  as  the  existence 
of  such  a  lien  may  be  inferred  from  the  facts  exhibited, 
a  decree  for  enforcing  it  might  be  proper  under  the  ge- 
neral prayer  for  relief.  The  assignment,  by  Cotton,  of 
the  notes  given  to  him,  transferred  his  equitable  lien  to 
the  assignee ;  and  there  is  nothing  in  the  record  tending 
to  shew  that  an  equitable  lien  did  not  result  to  Cotton> 
and  Bohannon,  or  that  it  has  ever  been  extinguished  or 
impaired. 

>Ve  are  disposed,  therefore,  to  allow  time  for  the  pro- 
per parties  to  be  made. 

Wherefore,  as  there  was  an  apparent  defect  of  essen* 
tial  parties,  the  decree  61  the  circuit  court  must  be  re* 
▼er8ed,^and  the  cause  remanded  for  further  proceed^ 
ings. 
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'Cjuvkrse.  Elms  VS.  Randall. 

[Mr.  CritlondeD  for  Appellant:  Mr.  Charles  A.  WickliiTe  for  Appellee.] 
From  the  Circuit  Court  for  Jrvferson  County. 
^pril  Id.  Judge  Underwood  delivered  the  Opinion  of  the  Court. 


Neither  tenant 
nor  anb-tenant 
can  legally  at- 
toin  to  any  clai- 
mant of  the  land 
bat  the  lessor 
under  whom  he 
entered.  But — 

After  the  expi- 
ration of  the 
term,  the  land- 
lord may  have 
a  warrant  of  for- 
cible detainer  a- 
ffainst  any  one 
in  possesaion*; 
or  be  may  make 
a  peaceable  en- 
try, and  having 
done  so,  may 
lease  the  land  to 
the  iubtenant ; 
who  will  there- 
by be  excosed 
from  restoring 
the  possession 
to  hit  first  les- 
sor ;  unless  he 
was  bound  to  do 
80  by  express 
covenant  —  for 
breach  of  which 
an  action  is  the 
only' remedy. 

Upon  a  traverse 
of  the  finding 
upon  a  warrant 
of  forcible  de- 
tainer, brought 
by  a  tenant  »- 
g^nst  hU  mJh' 
tenant,  evid- 
ence is  admisi- 
ble  to  show» 
that  the  plain- 
tiff'^ term  havp> 


The  proof,  on  the  trial  of  this  case  of  forcible  detainer, 
was,  that  Elms  entered  as  tenant  under  Randall;  refused 
to  restore  the  possession  to  him,  and  claimed  to  hold  un- 
der a  contradt  with  Brcckenridge,  or  under  his  permis- 
sion to  occupy.  Under  this  proof,  as  £Ims  could  not 
legally  attorn  to  Breckenridge,  there  can  he  no  doubt 
that  the  verdict  and  judgment  were  correct. 

Elms,  however,  offered  to  prove,  that  Breckenridge 
had  l)een  long  possessed  of  tlie  premises,  and  had  leased 
them  to  Gibbins  for  a  term  which  had  expired  before 
the  suing  out  of  the  warrant;  that  Gibbins  had  sold  out 
his  lease  to  Randall,  who,  after  purchasing  from  Gib- 
bins, set  up  a  title  in  himself,  independent  of  and  ad- 
verse to  that  of  Breckf^nridge.  The  court  would  not 
permit  Elms  to  prove  these  facts,  and  he  excepted,  and 
now  assigns  for  error,  tlie  rejection  of  the  proof. 

It  ought  to  have  been  admitted.  If  Breckenridge 
leased  to  Gibbins,  and  if  Randall  came  in  under  Gib- 
bins, as  purcha^r  of  his  term,  then  Rtmdall  was  the 
subtenant  of  Breckenridge,  and  could  not  lawfully  as- 
sert an  independent  title,  so  as  to  make  his  possession 
adverse  to  Breckenridge.  If,  in  this  state  of  case,  Ran- 
dall put  Elms  into  possession  for  the  residue  of  the  term 
of  Gibbins,  or  even  after  the  term  had  expired.  Elms 
would  hold  in  the  same  manner  that  Randall,  his  lessor^ 
held  :  to  wit,  under  the  title  of  Breckenridge;  for  Ran- 
dall cannot  change  the  nature  of  his  possession,  acquir- 
ed under  the  contract  with  Gibbins,  by  transferring  his 
possession  to  a  tenant.  Under  this  view,  the  possession 
of  both  Randall  and  Elms  is  the  possession  of  Brecken- 
ridge.    Now,  if  Breckenridge,  after  the  expiration  of 
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his  lease  to  Gibbins,  entered  upon  the  land  with  the  con-    Spris^  Term 
sent  of  Elms,  and  not  by  force,  (Elnos  being  at  the  tinae       ^^^ ' 
the  occupant  in  fact,)  and  executed  a  new  lease  to  hioi, 
Elms  may  continue  to  hold  under  that  lease,  and  is  not 
bound  to  restore  the  possession  to  Randall,  and  is,  there- 
fore, guilty  of  no  wsong  in  holding  over  as  against  Ran-  J^or  a^e^par- 
dall.     And  if  no  new  lease  was  executed,  Elms  is  not  amoant    land- 
bound  to  restore  the  possession  to  Randall,  unless  it  ap-  ^flndh&dlZ- 
pears  that  he  positively  stipulated  to  do  so.     In  that  aed  the  land  to 
event,  he  might  be  bound  by  his  agreement  to  make  res-  who^is"  therel 
titutioR  to  Randall,  provided  Breckenridge  did  not  ac-  fore,  not  bound 
quire  the  actual  possession  before  an  attempt  on  the  part  land  to  the  pltf. 
of  Randall  to  coerce  restitution.     But  if  Breckenridge 
took  the  actual  possession,  and  retained  it,  or  put  anoth- 
er tenant  upon  the  land,   Randall  could  not  gain  tlie 
possession  from  Breckenridge,  or  his  tenant,  merely  be- 
cause he  had,  in  the  agreement  with  Elms,  stipulated 
that  he  should  restore  the  possession  to  him.     The  fol- 
lowing case  will  illustrate  the  whole  doctrine.     A  leases 
to  B  for  four  years.     B  enters,  enjoys  for  one  year,  and 
then  sells  the  residue  of  his  term  to  C,  who,  after  entry, 
claims  adversely  to  A,  (which  the  law  will  not  allow,) 
and  leases  to  D,  who  is  found  in  aetual  possession  when 
the  lease  to  B  expires.     Now  A  is  unquestionably  enti- 
tled to  the  possession,  and  may  have  his  Writ  of  forcible 
detainef  against  D,  if  he  holds  over.     Suppose  D  yields 
the  possession  peaceably,  and  A  takes  possession  himself, 
or  puts  E  in  possession  as  his  tenant,  can  C  regain  tlie 
possession  from  A  or  E,  because  he  required  D  to  stipu- 
late for  its  restoration  to  him?    Certainly  no-t;  because, 
in  such  a  case,  the  statute  has  not  been  violated.     A,  or 
his  tenant,  enters  peaceably,  as  they  had  a  right  to  do, 
and  the  original  lease  having  expired,  and  the  para- 
mount landlord  having  regained  the  possession,  there 
can  be  no  tortious  holding  over  within  the  view  of  the 
statute.     If  the  covenant  of  D  to  restore  the  possession 
to  C,  in  such  a  case,  is  worth  any  thing,  it  must  be  com- 
pensated in  damages.     If  the  paramount  landlord  again 
puts  D  in  possession,  after  the  expiration  of  the  lease  to 
B,  the  condition  of  D  is  as  good,  notwithstanding  his  co- 
veiiant  to  restore  to  C,  as  the  condition  of  E  would  be. 
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8pring.Term    C  has  no  remedy  under  tiie  statute  to  regain  the  possea- 
1  ^  s  ^  •       sion.     The  paramount  landlord's  original  claim  having 
JhuuJenkint  ®*P'''®*'»  ^^^  ^^^  possession  thereafter  being  peaceably 
vs.  restored  to  him,  effectually  terminates  the  relations  sub* 

Jenktru  Mrs  g|g^j,)g  between  his  subtenants  as  it  regards  the  posses- 
sion of  the  land,  and  no  one  of  them,  under  pretence  of 
being  the  landlord  of  another,  can  complain  that  the 
paramount  landlord  has  entered,  or  holds  over  against 
his  will.  It  is  iTOt  a  case  of  disseizin  on  the  part  of  the 
paramount  landlord*  It  is  not  like  the  case  of  Chilea  vs. 
SUpIiMs^  3  Marshally  345,  or  the  other  cases  cited. 

The  evidence  offered  was  improperly  excluded,  be- 
cause it  might  have  shewn  such  a  state  of  facts  as  would 
have  authorized  the  jury  to  find  for  Elms. 

Wherefore,  the  judgment  is  reversed,  with  costs,  and 
the  cause  remanded  for  a  new  trial. 


ciTAMCEmr.    Anne  Jenkins  against  Jonathan  Jenkins' 

Heirs. 


[Mr.  AnderBon  for  PlaiBtiiT:  Mr.  Crittenden  for  Defendants.] 
Feom  the  Circuit  Court  for  Garrard  Countt. 
April  19.  Chief  Justice  Robertson  delivered  the  Opinion  of  the  Court. 


Theqaeitionto 
be  decided. 


The  only  question  in  this  case,  is,  whether  Anne  Jenk- 
ins is  entitled  to  dower  in  the  estate  of  Jonathan  Jenk- 
ins, deceased,  with  whom  she  intermarried  after  it  had 
been  ascertained,  by  regular  inquisition,  that  he  was 
of  *'^  unwund  mind^'^^  and  with  whom  she  continued  to 
cohabit  from  the  date  of  the  marriage  until  his  death, 
although  he  continued,  as  is  alleged  and  not  denied  by 
her,  to  be  of  unsound  mind,  without  any  lucid  interval, 
from  the  date  of  the  inquisition. 

She  insists,  first,  that  there  is  no  sufficient  proof  of 
his  incapacity  ;  second,  that  mere  unsoundness  of  mind 
will  not  avoid  a  contract  of  marriage,  and  that  the 
wife  of  even  an  idiot  is  entitled  to  dower. 
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FirsL  The  alleged  unsoundness  of  mind  at  the  date    Spriag  Term 
of  the  union,  and  the  continuation  of  that  unsoundness       18  8  4. 
until  dissolution,  roust  be  deemed  to  have  l)een  admit-    ^J^^X^. 
ted  by  the  answer  to  the  bill  filed  in  this  case  for  distri-  vi. 

bution.  To  that  bill,  Anne  Jenkins  merely  siys,  that  ^^^ns'^r$ 
she  **  admits  that  she  was  the  lawful  wife  of  Jonathan  Tbe  bmclmig- 
Jenkins,  deceased,  at  the  time  of  bis  death  ;  she  there-  wMofnnMmDd 
fore,  as  such,  insists  upon  her  right  to  dower."  «  mindatthetime 

Now  the  bill,  not  only  did  not  suggest  that  she  was  and   so    clo- 
the lawful  wife  of  Jonathan  Jenkins,  but  averred  that   ^^^,  ^l  ^^ 
she  never  was  his  wife  ;  and,  after  setting  forth  the  in-   swer,    paaaing 
quisition  and  the  appointment  of  a  committee,  alleged,   {^^  ^arM**«adf 
as  before  stated,  that  be  was  never  restored  to  sound-  mits  that*  ihe 
ness  of  mind.      Such  a  response,  to  such  allegations,   JJSbt^lhe^time 
must  be  deemed  a  tacit  admission  of  their  truth.     And,   of  his    death, 
consequently,  this  court  cannot  presume,  even  were  such   roch,iniiirt![^ 
presumption  allowable  were  there  no  evidence  but  the  ^^  ^^  ^e!^^  ^ 
inquisition,  that  Jonathan  Jenkins,  at  any  time  after  the   gationofthebUI 
marriage  or  the  inquisition,  could,  by  cohabitation  and   taken  pro  con-   , 
recognition  or  otherwise,  have  become  a  husband  dejure^ 
or  defaclo..  The  alleged  unsoundness  of  his  mind  must, . 
therefore,  be  deemed  to  have  been  conclusively  estab-  * 

lished. 

Second,  The  terms  ^^  of  unsound  mtmi"  have  a  deter-  The  terms  •*  of 
minate  and  technical  import,  and  which  is  very  com-  J?^^^cSS>m 
prehensive.     They  do  not  (when  used  in  a  legal  sense,)   memu**  imply 
mean  imbecility  of  mind  merely,  but  are  synonymous  tl^^^rSJJI^n" 
with  nan  compos  menHsy  and  import  necessarily  ^^  a  totol  iciiocj,  lunacy! 
deprivation  ofreasonj^^  comprehending  idiocy,  lunacy  and  2Jr!^^onofm5 
adventitious  madness,  either  temporary  or  permanent— ^  '>^' 
remediable  or  irremediable.     Scns  the  fourth,  fifth  and 
sixth  numbers  of  the  Law  Library^   containing  a  late 
*^  practical  treatise  on  the  law  concerning  lunatics,  idi- 
ots, and  persons  of  unsound  mind — by  Leonard  Shel- 
ford." 

Thus  understanding,  as  it  is  our  duty  judicially  to  a  person  ofan- 
nnderstand,  the  phrase  ^'  of  unsound  mind,"  when  us-  Boand  mind  can 

ed  in  the  inquisition,  and  in  the  bill,  we  come  to  the  The  perform- 
ance 01  a  mar- 
riage ceremon? 

and  continued  cohabitation  till  death,  with  one  in  that  condition,  will  not  const itate  a  legal 

marriage;  nor  give  claim  to  dower,  or  conrtesv,  in  his,  or  her,  estate. 
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Spring  Tenn     question — Can  a  {lerson,  whilst  in  such  a  state  of  mind, 
^  ^  ^  ^ '       make  a  contract  of  marriage  that  will  be  effectual  for 

^nne  Jenkins  *"y  '®S^'  purpose  ?     If  we  consult  reason,  analogy,  or 
yB'  law,  the  answer  must  be  no. 

Jenk^uu^hevf^  A  contract  is  the  agreement  of  minds.  If  tliere  be  no 
reason,  or  volition,  there  is  no  mind  which  can  make  a 
valid  agreement.  A  person  of  ^^  unsound  mind," — an 
idiot,  for  example,  is,  as  to  all  intellectual  purposes,  dead; 
and  such  a  being,  destitute  of  intellectual  light  and  life, 
is  as  incapable  as  a  dead  body  of  being  a  husband  6t  a 
wife,  in  a  legal,  rational  or  moral  sense. 

We  know  that  Lord  Coke  ^l  Thomas'  Coke,  6G2,) 
said — *<  the  wife  of  an  idiot  shall  be  endowed."  But, 
in  a  note,  the  editor  says,  that  such  is  not  now  the  doc- 
trine of  the  courts.  It  is  not  improbable,  that  this  in- 
consistent and  anomalous  doctrine  in  Coke,  was  super- 
induced, chiefly,  if  not  altogether,  by  the  literal  and  ab- 
surd interpretation  which  had  once  been  given  to  a  sta- 
tute of  32  H.  8,  which  declared  that,  ^^no  prohibitionf 
God's  law  except^  shall  impeach  any  marriage  witlwtU  tiie  Le- 
vitical  degrees,''  The  courts*  having,  at  first,  construed 
this  statute  to  mean  (what  it  was  never  intended  to 
mean,)  that  all  marriages,  except  such  -as  were  within 
the  Levitical  degrees,  were  good  and  valid,  necessari- 
ly concluded  that  an  idiot  might  lawfully  marry.  But 
this  unreasonable  doctrine  has  been  supplanted  by  one 
that  is  more  just  and  rational,  and  which  is  altogether 
consistent  with  the  harmony  and  dignity  of  the  law  as  a 
whole  and  as  a  science.  Marriage  is  now  deemed,  in  all 
respects,  a  civil  union,  depending  on  contract,  express  or 
implied,  and  requiring  the  exercise  of  reason.  Thus  it  is 
said  of  a  woman  claiming  dower,  ^^  she  must  have  been 
the  wife  of  a  person  who,  at  the  time  of  the  marriage, 
was  of  sound  mind,  as  a  man  of  unsound  mind  is  inca- 
pable of  contracting,  although  in  the  time  of  Lord  Coke 
the  law  was  held  otherwise."  Clancy  on  Rights,  197. 
According  to  the  civil  law,  the  marriage  of  a  person  of 
unsound  mind  was,  like  other  verbal  agreements,  void; 
and  such,  too,  is  the  modern  doctrine  of  the  common 
law.     1  Black.  Com.  438.     1  Roll  Mr.  357.     Wight- 
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man  vs.  fVighimanj  4  Joknson^s  Chy.  Reps,  343.     As  a  ne-    &fnag  Tena 
oessary  deduction,  courtesy  and  dower  must  fail  whea        18S4. 
there  had  been  no  marriage.      1    Vem.  10.     PUnodetij   ji^^^y^^Mtu 
263,  b.     Law  Library^  JVa.  5,  288,  and  Clancy^  supra.  ts. 

We  do  not  deem  it  necessary  to  the  destruction  of  a  .•^*"**^'^r? 
claim  to  dower,  asserted  in  consequence  of  an  alleged  J^^drfence^ 
marriage  with  a  man  destitute  of  reason,  that  there  pends  upon  the 
should  be  a  decree  of  nullification  in  his  life  time.  For  ^^r^'p^!|^ 
his  heirs  and  distributees  may  incidentally  impeach  the  wuof  ionndor 
mal-riage,  and  have  its  validity  and  effect  judicially  set-  ^tfae  timrof 
tied,  in  a  suit  in  chancery  for  dower  or  for  distributior,  !^  marriage,  it 
whenever  any  claim  is  asserted  to  any  portion  of  his  es-  thattbereahodd 
tate  in  virtue  of  an  alleged  marriage  with  him.  owoThiaSl 

Unless  the  woman  claiming  dower  had  been  the  wife   ortioniohblife 
of  the  man  in  whose  estate  she  claims  it,  she  cannot  be  |™^ *  mJy *b^ 
entitled  to  it.     She  could  not  have  been  his  wife,  un-  made  an/ded- 
less,  during  their  cohabitation,  he  had  made  with  her  a  dowtf,'for'ifi»!^ 
contract  of  marriage  in ^re^en/i.     Unless  he  had  reason,   tiibittioD.ortbe 
or  in  other  words,  a  sound  mind,  it  was  impossible  for 
him  to  have  made  such  a  contract.     His  incapacity  may 
be  asserted  by  his  heirs  and  distributees,  in  consequence 
of  their  privity  ;  and  whenever  the  fact  is  satisfactori- 
ly established,  in  an  appropriate  mode,  and  in  the  pro- 
per form,  all  claim  to  dower  must  necessarily  fail. 

A  suit  in  chancery  for  dower,  or  for  partition  or 
distribution,  presents  a  fit  and  proper  occasion  for  try- 
ing the  existence,  or  non-existence,  of  an  alleged  mar- 
riage with  the  person  whose  estate  is  the  subject  matter 
of  the  suit. 

Wherefore,  it  is  the  opinion  of  this  court,  on  the  £scts 
as  exhibited  by  the  record,  that  the  circuit  court  did 
not  err  in  disregarding  the  claim  of  Anne  Jenkins  to 
dower  in  the  estate  of  Jonathan  Jenkins,  and  conse- 
quently the  decree  of  that  court  must  be  aflEirmed, 

Vol.  H.  .     .  14 
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Put.  &  suK.  Cotton  VS.  Edwards. 

[Mr.  Bicfaardson  for  PUintiff :  Mr.  Crittenden  for  Defendant] 

From  the  Ciaguit  Covrt  for  Woodford  Countt. 

ifyrii  19.  Judge  Undbrwood  delivered  the  Opicion  of  the  Court 

If  the  holder  of  BuFORD  AND  Edwards  executed  llieif  note  to  Cotton, 

nnote>or  bond.       «■«.•«■•• 

alters,  or  adds  who,  thereaftery  without  the  privity,  consent  or  autho- 

to  it,  without  rity^  Qf  Edwards,  made  an  addition  to  the  note  above 

toe  oonsent  ot  ^^^ 

the  ohli^or,  be  the  signatures  of  the  drawers  to  this  effect :  ^'  this  note 

'I»c5^— ^^  shall  bear  interest  from  this  date  at  twelve  per  cent." 
eaa  never  b«r»-  Afterwards,  the  addition  was  erased,  and  suit  brought 
t^oDno^^  •n  the  note.  The  question  is,  whether  such  addition 
of  the  obligor--  and  erasure  destroyed  the  note.. 

««ratt^  or  adi  So  long  as  the  addition  remained,  there  can  be  no 
dition  will  not  doubt,  that  the  note,  according  to  its  import,  was  not 
obligatory  on  Edwards.  When  the  addition  was  eras- 
ed, did  that  circumstance  impart  validity  to  the  note  ? 
An  obligation  once  destroyed,  so  that  it  is  no  longer 
binding,  cannot,  in  the  nature  of  things,  be  resuscitated 
without  the  consent  of  the  obligor.  It  must  be  done 
by  a  new  contract  to  which  the  obligor  is  a  party. 

The  case  of  iMcher  vs.  BaUs^  6  J.  J.  JUar.  525,  shews 
what  acts  will  vitiate  a  deed. 
Judgment  affirmed,  with  costs. 


Order.  Lane's  Will. 

[Mr.  Draffin  for  Plaintiff:  Mr.Richar^on  4r  Mr.  Qritteodea  for  Defendanto.} 

From  the  Andersok  County  Court. 

Jlpril  19.  Judge  Uvderwood  delivered  the  Opinion  of  the  Court. 

ThewiU  WM  A  paper  purporting  to  be  the  last  will  and  testament  of 
mht«l  to  reo-  Edward  Lane,  deceased,  was  proved  and  admitted  to 
ordintheconn-  record  in  the  county  court  clerk's  office  of  Anderson. 
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■* 

Watts  fcc,  prosecute  a  writ  of  error  with  a  view  t^  &tmg  Term 
set  aside  the  order  of  the  county  court,  establishing  the       18^4. 

will,  and  directing  it  to  be  recorded.  Ma$0n  et  of. 

The  original  will  is  lost.  The  executors  therein  nam-  ^• 
ed,  and  the  clerk  of  the  court  iq  whose  office  the  law  - '^**'*^"' 
directs  the  original  to  be  kept,  state  on  oath,  that  they  terwardac^tbl 
know  not  what  has  become  of  it.  The  only  question  outfimltofthe 
worthy  of  consideration,  under  such  circumstances,  is,  wuloat.  Up- 
whether  this  court,  on  the  production  of  a  sworn  copy,  <>n^^«i  «* 
and  in  the  absence  of  the  original,  should  receire  proof  brougbt  to  ro- 
of the  due  execution  of  the  original,  and  affirm  the  or-  ^bli^ii'AB 
der  of  the  county  court.  will,  a  sworn 

We  cannot  hesitate  to  dispense  with  the  production  SSL^/<S^ 

of  the  original  will,  and  to  receive  proof  of  its  due  ex-  dispensed  with 

ecution.   The  law  does  not  require  impossibilities.    Ac-  of*the'orig^2C 

cidents  ought  not  to  destroy  the  rights  of  parties.     It  received  proof 

does  not  appear  to  be  the  fault  of  the  executors,  or  of  ^tion,  aod^ 

the  clerk,  that  the  original  is  not  produced,  and  as  its  firmed  the deci- 

r        •;     A     *i_  •  *.      rxi-      £  sionofthecoun. 

execution,  m  conformity  to  the  requirements  of  the  sta-  ty  court.- 

tute,    has  been  duly  proved,  the  order  of  the  county 
court  must  be  affirmed,  with  cost& 


Mason  et  al.  i^^.'Jouett  s  Administrator,     sdre  Facias, 

[Mr.  Haggin  for  PlaiatitTs :  do  appearance  for  Defendant.] 

From  the  Circuit  Court  for  Montoomrrt  County. 

Chief  Jostice  Robertson  delivered  the  Opinion  of  the  Coart.       Jfyril^t. 

The  administrator  of  a  judgment  creditor  covenanted 
with  one  of  the  joint  defendants  to  the  judgment,  that,  of  several  obli- 
for  a  valuable  consideration  paid,  he  would  not  "  levy,  8?"  ^"J®^? 
exact  or  collect,"  as  to  that  defendant,  any  portion  of  covenant  never 
the  judgment.  Does  such  a  covenant  operate  as  a  re-  £^'i*^^®^ 
lease  to  all  or  any  of  the  joint  debtors  }  This  is  the  feet,* a  release. 
only  material  question  presented  in  this  case.  J^*  to^ne^ 

A  technical  release  to  one  of  several  who  were  bound  of  several  joint 
in  soUdoy  whether  jointly  or  severally,  exonerates  all  the  not'^ttoneraie 

obligors.  the  others  ;  nor 

even  operate  as^ 
a  release  to  the  covenantee;  who,  if  sued,  will  be  left  to  his  action,  for  redress. 
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A  covenant  never  to  sue  a  sole  obligor,  will,  to  avoid 
circuity,  be  deemed  a  release  of  the  obligation. 
But  a  similar  covenant  with  one  of  several  joint  obli- 


gors, 


should  not  be  construed  as  a  release  of  even  the 


covenantee  ;  because  such  an  interpretation  would  frus- 
trate the  intention  of  the  parties,  and  operate  unjustly  ; 
for,  if  one  of  the  joint  obligors  be  released,  no  suit 
could  be  maintained  against  the  others ;  and  the  incon- 
venience and  circuity  incident  to  a  suit  on  the  cove- 
nant for  a  breach  of  it,  would  be  far  less  unjust,  and 
would  be  much  more  consistent  with  the  intentions  of 
the  parties,  than  the  constructive  exoneratibn  of  all  the 
joint  obligors.  In  such  a  case,  therefore,  such  a  cove- 
nant will  not  be  deemed  a  release. 

The  following  authorities  may  sustain  the  foregoing 
positions.  Hodges  vs.  Smithy  Cro.  Eliz.  623.  Claytim  vs. 
KynakUm^  2  Salk,  573.  Lacy  vs.  KynasUm^  1  Ad.  Raynu 
690,  and  2  Salk,  575.  Chitty  on  Contracts.  295-6.  Put- 
nam vs.  Lems,  8  Joknsony  304.  Kirby  vs.  Taylor^  6  John- 
son's Chy.  Reps.  250-1.  Com.  Dig.  {^mr.  Ed.)  tit.  Re- 
Jease^  232.  Ward  vs.  Johnson^  6  Munford^  6.  1  Mun- 
Jord,  45. 

Wherefore,  as  this  opinion  accords  with  that  of  the 
circuit  judge,  the  judgment  is  affirmed. 


OxcTMBiTT.  Forman  et  al.  vs.  Ambler. 

[Menn.  Morehaad  and  Brown  and  Mr.  Hord  for  Appellants:  Mr.  Critten- 
den for  Appellee.] 

Fbom  the  Circuit  Court  for  Mason  Couktt. 

j9j9ri/33.  Chief  Jastice  Robertsoh  delivered  the  Opinion  of  the  Court. 

Tbetitleaefthe  This  appeal  is  prosecuted  to  reverse  a  judgment  of 
fartiai,r«ipeet-  eviction,  obtained,  in  an  action  of  ejectment,  by  Am- 
^'  bier  against  Forman  and  others. 
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Ambler  claimed,  by  deed,  under  the  junior  patent  of  Spring  Term 
Thomas  Marshall,  and  relied  for  success  on  an  alleged       1 8  8  4 . 

adversary  possession  for  more  than  twenty  years  prior  j^onnanetal 
to  the  institution  of  the  suit.       ,  vs. 

The  ap|)ellants  claim,  by  deed  also,,  under  the  senior  — 5J?!j — 


grant  of  Triplet  and  Crutcher  ;  and  insist  that  there    . 
was  no  such  continuity  of  adversary  possession  as  could 
have  tolled  their  right  of  entry  ;  and  that,  moreover, 
the  circuit  court  erred  in  giving  instructions  to  the  jury, 
and  therefore  erred  in  overruling  a  motion  for  a  new  trial. 

In  revising  the  judgment,  we  shall  consider  the  two 
general  propositions  thus  presented  by  the  motion  for  a  Qnestioos  to  b« 
new  trial :  that  is, — first,  did  the  proof  authorize  the     *^^®*'- 
verdict  ?     Second,  did  the  circuit  court  err  in  any  of 
its  instructions  ? 

First.  As  to  the  adversary  possession,  the  facts  are,  in 
some  respects,  not  perfectly  clear  or  satisfactory.     But   Recital  of  evi- 
a  careful  survey  and  analysis  of  all  the  circumstances   tho'^iTdott  no't 
embodied  in  the  bill  of  exceptions,  tend  to  the  conclu-   show  that  there 
sion  that,  whatever  may  be  the  actual  state  of  the  case,   terrals between 
the  jury  had  a  right  to  infer,  that  Richard  Wood  and  the  periods  da- 
another  had,  prior  to  1790,  leased  the  sixty  acres  of  land  c^^  t^enanta 
now  in  controversy,  from  tl>e  patentee  ;  that  they  plac-  ^^J'^^Sj  ""m' 
ed  Philip  Donaphan  on  the  land,  in  the  year  17SK),  as  a  cieot  to  author- 
subtenant;  that  Daniel  Carrol  bought  the  lease  of  Wood  for.u^"t7h^pj^°: 
Sic.  and  settled  on  the  land  in  1796,  Donaphan  still  liv-  ty'a  possession 
ing  in  the  cabin  which  he  had  built  when  he  first  enter-  fo^go'y^rs^rr 
ed,  and  continuing  to  live  therein  as  Carrol's  tenant  for  more,— and  sua 
sometime  after  1796;  that  Carrol  continued  to  reside  ^^'^t^^^^^*^' 
where  he  settled  in  1796,  until  his  death  since  1803;  that, 
in  the  fall  of  the  year  1803,  Samuel  Hardy  moved  into 
Donaphan's  cabin,  then  vacant,  and, shortly  afterwards, 
leased  the  sixty  acres  from  Thomas  Marshall,  junior, 
the  son  of  the  patentee,  and  who  had  authority  to  lease; 
that  about  six  years  prior  to  the  expiration  of  his  lease, 
(which  was  for  ten  years,)  he  sold  his  term  to  one  Phil- 
lips, who  entered  immediately,  and,  by  agreement,  was 
to  occupy  his  place  in  all  respects,  under  the  lease  from 
Marshall  ;  that  Phillips  removed  from  the  state  within 
about  eight  months  after  he  had  entered  on  the  land  ; 
that  one  Robinson,  shortly  afterwards,  occupied  it  for 
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Spring  Term    about  81X  months,  and  was  succeeded  by  one  McKnigfat, 


1884 


who  soon  left  the  place,  and  was  succeeded  by  James 
Formmet  al.   CriHi  ^ho  deemed  himself  to  be  the  tenant  of  Marshall, 
^J  and  continued  to  occupy  the  land  until  the  spring  of 

1813,  when,  a  short  time  before  the  expiration  of  Har* 


din's  term  of  ten  years,  he  (Gill)  sold  out  to  Galbreath, 
who  has  resided  on  the  land  ever  since. 

Although  these  facts  do  no  shew  certainly  how  the 
land  was  held  after  Donaphan  moved  off,  and  before 
Hardy  entered,  or  bow  either  Robinson  or  McKnIght 
entered,  yet,  a  pro|)er  consideration  of  the  whole  mass 
of  circumstances  authorized  a  jury  to  find  that  the  pos* 
session  was  never  derelicti  or,  in  other  words,  that,  at 
all  times,  there  was  such  occupancy  as  would  have  au- 
thorized an  action  of  ejectment  on  the  elder  patent.— 
And  whether  Kercheval,  who  claimed  under  a  deed 
from  Triplet  and  Crutcher,  and  conveyed  to  Forman, 
should  be  deemed  to  have  done  any  thing  which,  in  fact 
or  in  law,  interrupted  the  adversary  possession  of  the 
sixty  acres,  or  any  portion  thereof,  prior  to  the  year 
1816,  when  he  placed  a  tenant  within  its  limits,  is  also 
a  question  which  a  jury  might,  without  control  or  re- 
buke, have  decided  favorably  to  the  interest  of  the  ap- 
pellee. And  therefore,  as  more  than  twenty  years  bad 
elapsed  from  1790  to  1816,  and  as  we  are  of  the  opinion 
that,  whatever  might  be  the  tendency  of  preponderating 
probability,  the  jury  had  a  right  to  find,  ti>at  the  pos- 
session, from  1790  to  1816,  was  adversary  and  unbrok- 
en,— the  first  ground  for  a  new  trial  should  not  have 
prevailed,  even  though  the  court  might  have  been  in* 
clined  to  a  different  deduction  from  the  facts. 
iDstractioos,  Second,  But  we  are  disposed  to  think  that  the  circuit 
*****  V'^Ili^i""  court  erred  in  instructing  the  jury,  that,  "  if  they  be- 
?.M.andtho8e  Heved  that  Thomas  Marshall  and  those  claiming  under 
ciuming  under   hj^  ^g^g  j^  t|jg  possession  of  the  land  in  controversy 

him  were  in  pos  ^ .  *' 

session  of  the  more  than  twenty  years  before  they  were  divested  of 
^^sjm^Tth^  *'*®  possession  by  a  legal  entry,  the  plaintiff  (could) 
20  years,  be-   maintain  his  ejectment,  and  recover,  though  the  defen- 

div«t^^»  "^^  ^**"*»  cl^""  ""^^*'  ^^^  «'^«st  patent." 

held  to  be  er-       We  do  not  doubt,  that  this  instruction,  as  understood 

"'"^norsJffil  "^y  ^^^  ^owrt  and  the  partis,  is  free  from  legal  excep* 
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tion.  But  understood  as  the  jury,  unacquainted  with 
the  true  legal  doctrine,  had  a  right  to  understand  it, 
the  instruction  is  erroneous.  First.  The  instruction, 
as  given,  does  not  necessarily,  or  by  strong  implica- 
tion, import  that  the  possession  must  have  been  ad- 
verse. Second.  It  does  not  necessarily  mean  that  the 
possession  must  have  cofUinued^  toUhout  inUrrvptianj  for 
twenty  years.  Such  a  comprehensive  and  unqualified 
generality — and  especially  when  applied  to  such  facts  as 
those  exhibited  in  the  bill  of  exceptions — might  easily 
have  deluded  and  misled  the  jury ;  and  may  thus  have 
produced  a  verdict  different  from  that  which  might 
have  been  the  fruit  of  an  instruction  presenting  the  law 
with  proper  precision. 

As  this  court  cannot  know  what  effect  the  instruction 
had,  and  as  it  may  have  operated  injuriously,  we  feel 
constrained  to  reverse  the  judgment  of  the  circuit  court, 
and  remand  the  case  for  another  trial. 


Spring  Term 
1884. 


cieDtlv  explicit, 
(as '  the  posses- 
sion' most  have 
been  adverse  4r 
continual,)  and 
may  have  mis- 
led the  jury. 


Eads  vs.  Rucker. 


Traverse 


{Mr.  Crittenden  for  Appellant :  no  appearance  for  Defendant.] 
From  the  Circuit  Court  for  Jefferson  Countt. 
•Chief  Justice  Robertson  delivered  the  Opinion  of  the  Court.      Jpril  Sd. 


Three  questions  will  be  considered  in  this  case: — 
FirU.  Can  a  joint  tenant  maintain  a  warrant  against 

his  co-tenant  for  9l  forcible  detainer  9 

Second.  What  should  be  the  form  of  the  warrant,  and 

the  character  of  the  judgment  for  restitution,  in  such  a 
? 


Ejectment  may 
be  maintained 
against  a  joint 
tenant  by  a  co- 
tenant — and  so 
may  a  warrant 
of  Mfcible  en- 
try and  detain- 
er, when  there 

fans  been  a  disseiEin  by  aetoal  ibree.— ^-The  warrant,  in  nich  ease,  maj  be  in  the  nsnal 
fi>nn — the  jodgment  most  be  for  die  nndivided  interest.— —A  warrant  lor  a  forcible  entry 
and  detainer  wiU  lie  onlv  aninst  s  party  in  posMfsion  at  iti  date— not  aganst  one  who 
does  not  in  &ct  hold  the  land. 
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Spring  Term         Third,  Can  a  warrant  forforcibk  dekUner  be  maintain- 
18  3  4.       ed  against  a  |)erson  who  was  not  in  possession  at  the 
date  of  the  warrant,  and  who  had  never  been  the  ten- 
ant of  the  plaintiff? 

I.  Ejecttnent  may  be  maintained  by  one  joint  tenant 
against  a  co-tenant  for  an  actual  disseizin  ;  and  no  rea- 
son can  be  perceived  why  a  warrant  for  a  forcible  de- 
tainer may  not  be  maintained  between  the  same  par- 
ties. A  warrant  for  a  forcible  detainer  may  be  main- 
tained although  the  relation  of  landlord  and  tenant  did 
not  exist  between  the  parties  ;  but  then  actual  force 
must  be  proved.     Cammack  vs.  Jtfocy,  3  Mar.  297. 

II.  A  warrant  in  favor  of  one  joint  tenant  against  an- 
other, may  be  in  the  form  prescribed  by  the  statute.  It 
is  not  necessary  that  the  warrant  should  describe  the 
precise  character  of  the  possession.  But  the  judgment 
fpr  restitution  should  be — according  to  the  right  estab- 
lished by  the  inquisition— ;/br  an  undivided  interest, 

III.  A  warrant  for  a  forcible  detainer  cannot  be  main- 
tained against  a  person  who  was  not  in  fact  forcibly  de- 
taining ^hen  it  was  issued  ;  but  it  should  always  be 
brought  against  the  person  who,  at  its  date,  was  in  the 
actual  possession  of  the  thing  detained. 

As,  in  this  case,  Oliphant,  and  not  Eads,  was,  at  the 
date  of  the  warrant,  in  the  possession  of  the  house 
which  is  the  subject  matter  of  this  controversy,  the 
judgment  against  Eads,  for  restitution,  cannot  be  sus- 
tained. 

Wherefore,  without  noticing  any  other  objection,  the 
judgment  must  be  reversed,  and  the  cause  remanded. 
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Vaughan  against  Myers  &c.  Chancert.  I 

(Jiffr.  Monroe  and  Mr.  Chapeae  for  Plaintiff:  MewnB.  Sanders  and  Depew 
Ibr  Defendants.]  . 

From  the  Circuit  Court  for  Bullitt  Courtt. 

Judge  Nicholas  delivered  the  Opinion  of  the  Co^rt.  ^pril  2S« 

Vaughan  purchased,  paid  for,  and  received  from  the  At  a  sale  of  land 
sheriff;  a  conveyance  for  a  tract  of  land,  sold,  by  metes  3e^r**a^d*Ae 
and  bounds,  under  an  execution  against  Myers ;  both  sheriffrepresen- 
the  sheriff  and  Myers  having  represented,  on  the  day  of  ^provem^ 
sale,  to  the  bidders,  that  those  bounds  included  certain  were  within  the 
improvements  and  cleared  land  ;  none  of  which,  as  was  tra^pntvpand 
subsequently  ascertained,  were  included.  Vaughan  fil-  !"'!*' »^|^°"®^ 
ed  his  bill  to  be  relieved  from  the  purchase  thus  made  the  'parehaaer 
through  the  mistake  or  misrepresentation  of  Myers  and  ^L'SLia  iSiTtki 
the  sheriff,  and  to  cempel  Myers  to  pay  him  the  money  best,  if  not  the 
he  had  paid  on  account  of  the  purchase.  The  court  dis-  f  °'^u-  ^^^^ 
missed  his  bill,  without  prejudice  to  an  action  at  law,  chancery ;  that 
and  from  that  decree  he  prosecutes  this  writ  of  error.      have'"^  re^t 

We  think  so  material  an  error,  as  to  the  thing  bought  sionof  thecon* 
at  sheriff's  »ale,  produced  by  the  representations  of  the  Sration*of'Se 
defendant  in  the  execution,  a  very  sufficient  reason  for  re-  purchase  mon- 
lieving  the  purchaser,  by  setting  aside  the  sale;  and  that  MtTthathenwy 
a  bill  in  equity,  if  not  the  only,  is  the  most  appropriate  "•«*  * '*«»  ^ 
remedy  for  obtaining  such  relief.  As  Myers  is  shewn  to  execntion  deht- 
be  insolvent,  w^  also  think  it  proper  to  allow  Vaughan'®'  l*^''*^  >°»p'- 
the  lienefit  of  a  lien  on  the  land  conveyed  to  him,  to  se-  may  'be  sold  ; 
cure  the  payment  of  the  sum  paid  by  him  to  the  sheriff.   ~^f^^ 

As  the  relief  sought  in  the  amended  bill  was  against  ofwhattbeconot 
Myers  alone,  it  was  unnecessary  to  bring  the  plaintiff  in  f/^3",J»"*he  may 
the  execution  before  the  court.  have  a  decree. 

Decree  reversed,  with  costs,  and  cause   remanded,  ^|°on  debtor* 

With  directions  for  a  decree  rescinding  the  sale  and  con-  for  the  balance. 

veyance  to  Vaughan,  and  for  a  sale  of  the  property  so  ^^  agaimf 

conveyed  in  satisfaction  of  the  sum  paid  by  Vaughan  to  ^ptainHffin 

,        .      .^       .  .    .  .  .  ».  .  i»   I       the  executtont 

the  sheriff,  with  mterest  thereon  to  the  rendition  of  the  be  is  not  a  ne* 

decree;  ami  if  the  property  should  not  produce  enough  ccMwypwtj. 
to  satisfy  that  sum,  then  a  decree  in  favor  of  Vaughan, 
against  Myres,  for  the  residue. 
Vol.  11.  15 
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DBBT-/or  a  Tilford  et  al.  V8*  The  Bank  of  Kentucky. 

dewutant. 

XMr.  Chap€Ke  for  tbe  PlaintifTB:  Mr.  Crittenden  and  Mr.  Charles  A.  Wick* 
lifTe  for  Defendant.] 

From  the  Circuit  Court  for  Bullitt  County. 

^pril  35.       Chief  Justice  Kobrrtson  delivered  the  Opinion  of  a  majority  of 
the  Court — ^Judge  Nicholas  dissenting.    . 

The  President,  Directors  and  Co.  of  the  Bank  of  Ken- 
tucky having  obtained  a  judgment  against  the  admin- 
istrators and  heirs  of  John  Read,  deceased,  on  a  note 
which  he,  as  principal,  and  others,  as  his  sureties,  had 
given  to  the  said  bank,  in  September,  1823,  and  a^en 
facias  on  the  judgment  having  been  returned  ntdla  bona — 
this  suit  was  brought  against  the  said  administrators 
and  their  sureties,  for  a  devastacU. 

On  the  trial,  the  circuit  court  instruc4ed  the  jury,  in 
effect,  that,  in  the  administration  of  the  assets  of  the 
deceased  obligor,  his  note  to  the  bank  was,  by  law,  en* 
titled  to  the  priorityof  a  judgment,  and  that,  therefore, 
if  the  administrators,  knowing  that  it  existed  and  was 
unpaid,  had  discharged  notes  which  were  due  from  the 
intestate  to  natural  persons,  they  had,  to  that  extent, 
been  guilty  of  a  devasUxoU, 

That  instruction  presents  the  only  important  question 
upon  this  writ  of  error,  prosecuted  to  reverse  the  judg- 
ment which  was  rendered  against  the  administrators  and 
their  sureties. 

The  instruction  cannot  be  maintained,  unless  there 
be  some  statutory  enactment  which  imparted  to  notes 
made  payable  to  the  bank,  a  factitious  dignity,  and  a 
precedence  in  the  order  of  administration,  beyond  what 
they  can  be  entitled  to  claim  according  to  the  doctrines 
of  the  common  law. 

The  followiog  extracts  will  exhibit  all  the  statutory 
law  that  can  operate  directly  on  the  present  question. 


Notes  diseoont- 
ed  by  the  Bank 
of  Kentucky, 
are  placed  apOB 
the  same  foot- 
ing with  for- 
eign bills  of  ex- 
otmnge,  as  to 
the  remedy, and 
its  effects,  a- 
gainst  the  draw- 
ers and  endors- 
ers— and  them 
•nl^ :  so  that 
actions  of  debt 
may  be  broigfat 
ag»inst  the  draw 
ers  and  endors- 
ers jointly,  or 
any  one  or  them 
separately.  But 
the  representa- 
tives of  a  de- 
4)eased  drawer 
or  endorser  can 
not  be  joined 
with  the  sarn- 
ifors. 

Nor  does  the  8d 
aec  of  the  act 
of  '9S— which 
gives  to  fl>ro<«s- 
ied  foreicn  bills 
the  dignity  of 
judgments,  and 
requires  execu- 
tors and  admin- 
istrators to  suf- 
fer judgment  to 
pass  upon  such 
biUs,before  an? 
bond,  bill  or  oth 
er  debt  of  equal 
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Fb'st.  <'  It  shall  be  lawful  for  any  person  or  persons 
having  right  to  demand  any  money  upon  a  protested 
foreign  bill  of  exchange,  to  commence  and  prosecute  an 
action  of  debt,  for  principal,  interest,  and  charges  of 
protest,  against  the  drawers  and  endorsers  jointly,  or 
against  either  of  them  separately ;  and  judgment  shall 
and  may  be  given  for  such  principal,  charges  and  inter- 
est, after  the  rate  of  ten  jier  centum  per  antttfin,  as  afore- 
said, to  the  time  of  said  judgment,  and  legal  interest 
upon  the  money  recovered  until  the  same  «ball  be  fully 
satisfied. "    2nd  Sedion  of  an  Act  of  1 798,  1  D^.  1 92. 

Second.  <'  All  foreign  bills  of  exchange  which  are  or 
shall  be  protested,  shall,  after  the  death  of  the  drawer 
or  endorser,  be  accounted  of  equal  dignity  with  a  judg- 
ment, and  the  executors  oi*  administrators  of  every  such 
drawer  or  endorser,  shall  be  compelled  to  suffer  judg- 
ment to  pass  against  them,  for  all  debts  due  upon  pro- 
tested foreign  bills  of  exchange,  before  any  bond,  bill 
or  other  debt  of  equal  or  inferior  dignity,  under  the 
penalty  of  being  liable  to  pay  the  same  out  of  their 
own  proper  goods. *'    Srd  Section  of  the  same  Jktof  1798. 

THrd.  A  portion  of  the  thirteenth  section  of  the  act 
incorporating  the  Bank  of  Kentucky.  I  Dig,  144. — 
*^  And  all  notes  or  bills,  at  any  time  discounted  by  the 
said  corporation,  shall  be,  and  they  are  hereby,  |:daced 
upou  the  same  footing  as  foreign  bills  of  exchange,  so 
that  the  like  remedy  may  be  had  for  the  recovery  there- 
of, against  the  drawer  Or  drawers,  endorser  or  endor- 
sers, and  with  the  like  effect,  (except  so  far  as  relates  to 
damages,}  any  law,  custom  or  usage  to  the  contrary 
notwithstanding." 

As  bills  of  exchange  are  mercantile  paper,  regulated 
by  a  peculiar  code  of  the  common  law,  denominated  the 
Ux  tMxcioljofna^  there  may  have  been  an  adequate  and 
consistent  reason  for  giving  to  ^^  protesled^^  foreign  bills 
of  exchange  (as  the  third  section  of  the  act  of  1798,  ati^ 
pra^  did  give,)  the  effect  of  judgments,  as  to  the  admi- 
nistration of  the  assets  of  a  deceated  drawer  or  endor- 
ser.  And,  as  it  was  proper  to  impart  ne«rotiabiltty  to* 
notes  discounted  by  the  Bank  of  Kentucky,  there  was 
some  just  and  consistent  reason  for  placing  them  on  the 


Spring  Tsna^ 
18  $'4. 

THtfordetul. 

¥0. 

Bank  <^Km. 

or  inferior  dig- 
nity apply  to 
notes  ducoiint- 
ed  by  the  Bank 
of  Ken.  Anex- 
ecBtor  or  admi- 
nistrator may 
pay  other  bonds 
.or  notesyin  pre- 
ference to  those 
diaconnted  by 
the  bank,  with- 
out being  guilty 
of  a  detoMta^ 
vit.  [JndgeNi- 
cholas  o^  a  dif- 
ferent opinioh. 
See  page  122.1:/ 
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Spring  Torm    footing  of  foreign  bills  of  exchange  as  to  the  remedy 
18  8  4.      j^i, J  tiig  effect  of  that  remedy — bo  that  the  same  remedy 

Tilfordetal.  "^ight^be  pursued  on  a  discounted  note,  as  that  which 
VB.  was  allowed,  by  law,  in  a  parallel  case,  on  a  foreign  bill; 

BmUQofKen.  ^^^  consequently,  in  that  respect,  and  to  that  extent, 
the  thirteenth  section  of  the  bank  charter  applied  to 
protested  notes  the  second  section  of  the  act  of  n98, 
respecting  the  remedy  and  the  effect  of  the  remedy  on 
protested  foreign  bills  of  exchange.  But,  in  other  re- 
spects,  it  would  be  difficult  to  imragine  any  sufficient 
motive  for  placing  notes  of  the  bank  on  higher  or  better 
ground  than  that  on  which  domestic  bills  of  exchange 
had  been  placed.  And,  perceiving  no  motive  of  policy 
or  justice  for  imputing  to  notes  due  to  the  bank,  the 
dignity  of  judgments,  in  any  case,  or  for  any  purpose,  we 
are  not  inclined  to  extend,  beyond  its  plain  import,  the 
provision  quoted  from  the  thirteenth  section  of  the  char- 
ter ;  more  especially  as  that  import  is  fortified  by  some 
extraneous  considerations.  The  literal  and  grammati- 
cal interpretation  of  that  provision,  taking  it  altogether, 
and  giving  a  consistent  operation  to  every  part  of  it,  is, 
that,  as  to  the  ^^  remedy^^  against  ^^  draioers  and  endorurSj^^ 
and  as  to  the  ^^  effect*^  of  that  remedy  against  them^  (dam' 
ages  excepted^)  and  as  to  that  remedy  and  its  effect  only, 
notes  discounted  by  the  bank  were  placed  on  the  foot- 
ing of  protested  foreign  bills  of  exchange. 

The  language  of  the  provision  is  not,  that  notes, 
when  discounted  by  the  bank,  should  be  placed  on  the 
footing  of  protested  foreign  bills  of  exchange  ;  nor  is  it, 
simply  and  alope,  even  that  such  notes  shall  be  placed 
On  the  footing  of  foreign  bills  of  exchange;  but  it  is,  that 
they  shall  be  placed  on  the  footing  of  *'^foreign  intts  ofex- 
changty^^  with  a  s|>ecified  restriction,  and  for  a  special 
purpose.  Had  the  legislature  intended  to  place  those 
notes  on  the  footing  of  protested  foreign  bills,  in  all  re* 
spects^  the  word  foreign  would  have  been  inserted,  and 
nothing  should  have  been  added  to  what  would  then 
have  been  the  legislative  declaration — ^^</iaQ  be  placed 
on  the  footing  of  protested^  foreign  bills  of  exchange.'' 
Had  such  been  the  intention  of  the  legislature,  such  a 
provision  would,  without  obscurity  or  doubt,  have  ex* 
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pressed  it,  and  then  every  word  would  have  had  an  es-    spring  Term 
sential  and  consistent  operation.     But  such  is  not  the       i  s  s  4 . 
bnguage  of  the  legislature ;  it  is  essentially  of  a  differ-  T^Zrdeial 
ent  character  and  import.     Not  only  is  the  important  ▼>. 

word  ^^  protested''  left  out,  (and  doubtless  with  design,)  B^kofKen, 
but  a  special  qualification  is  added — ^^90  that''  &c.  This 
addition  cannot  be  deemed  mere  supererogation.  Judi- 
cially, it  should  be  deemed  necessary  for  expressing  the 
true  legislative  intention  ;  and  it  is  our  duty  to  give  it 
some  ^ct.  Why,  then,  was  it  inserted  i  artd  what 
should  be  its  effect  ?  Supposing  that  it  was  added  for 
some  practical  purpose,  and  was  understood  by  the  leg- 
islature, (^as  we  should  suppose,)  but  one  answer  can  be 
given  to  these  questions,  and  that  is,  that  it  was  intend- 
ed to  qualify  the  antecedent  part  of  the  enactment,  and 
to  shew,  that  it  was  not  the  intention  of  the  legislature 
to  place  the  notes  of  the  bank  on  the  footing,  in  all  re- 
spects, of  foreign  bills  of  exchange  ;  and  also,  to  shew 
to  what  extent  they  were  to  stand  on  the  same  ground. 
Had  nothing  more  been  said,  than  that  such  notes  should  * 
**  be  placed  on  the  footing  of  foreign  bills  of  exchange," 
the  third  section  of  the  act  of  1798  (wipra,)  would  not 
have  applied,  because  that  section  gives  the  dignity  of 
a  judgment  (in  the  administration  of  assets,)  not  to  for- 
eign bills  of  exchange  merely  as  such,  but  only  to  ^"^ pro- 
tested" foreign  bills.  Nor  would  the  isecond  section  of 
that  act,  as  to  the  remedy  on  protested  foreign  bills  of 
exchange,  have  been  applicable  to  the  notes  of  the  bank, 
had  the  legislature  provided  only  that  they  should  stand 
on  the  footing  of  merely  ^'  foreign  bills  of  exchange^^' 
But  the  chief  object  of  the  enactment  was  to  prescribe 
for  notes  discounted  by  the  bank,  the  same  remedy  which 
was  applicable  to  foreign  bills  of  exchange ;  and  there- 
fore, lest  it  might  be  inferred  that  the  notes  of  the  bank 
were  placed,  in  all  respects,  on  tiie  footing  of  ^^protested'^ 
foreign  bills  of  exchange,  the  legislature  declared,  that 
they  should  be  ^^  placed  on  the  footing  oj  foreign  bills 
of  exchange  ;"  and  lest  the  remedy  contemplated  would 
not  have  been  deemed  applicable  had  nothing  explana- 
tory, or  more  explicit,  been  said,  the  legislature  added, 
^'80  that  the  like  k*emedy  may  be  had  for  the  recovery 
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Spring  Terra    thereof,  against  the  drawer  or  drawers,  endorser  or  en* 
^  ^  ^  ^ '       dorsers,  and  with  the  like  effect  &c."     This  latter  pro- 

Tilfard  et  ah  <^ton  should  be  construed  as  comprehending  proUited 
J*'j^       foreign  bills,  because  it  would  be  difficult  to  imagine  a 

--  ^-^  ^:  state  of  case  analogous  to  the  liabilities  of  parties  to 
the  notes  of  the  bank,  in  which  a  suit  could  'be  main- 
tained on  a  foreign  bill,  unless  it  had  been  protested. 
But  this  provision  as-  to  remedy  against  drawers  and 
endorsers,  should  not  be, construed  as  placing  notes  of 
the  bank  on  the  footing  of  prafesied  bills  of  exchange, 
for  any. other  purpose  than  the  remedy,  and  that,  too, 
against  drawers  and  endorsers  only  ;  and  nothing  prece- 
ding that  provision  had  placed  notes  of  the  bank  on  the 
footing  of  protest  foreign  bills.  The  words  ^^  and  wUh 
the  like  tffecV^  evidently  refer  to  the  antecedent  provi- 
sion— "  so  that  the  like  remedy  for  the  recovery  there- 
of, may  be  had  against  the  drawer  or  drawers,  endorser 
or  endorsers",  and  mean  precisely  what  they  would  im- 
port had  they  and  ^'^le  like  remedy*'^  been  placed  in  jux- 
'  taposition,  so  as  to  read,  ^'so  that  the  like  remedy  and 
with  the  like  effect  may  be  had  against  endorser  and  en- 
dorsers &c."  And  thus  it  may  be  made  manifest,  that 
the  words  ^^and  with  the  like  effect"  refer  to  the  reme- 
dy,  and  not  to  the  note. 

This  literal  and  grammatical  deduction,  so  obvious 
and  inevitable,  is  fortified  by  another  consideration.-;— 
The  parenthetical  words  ^^{txcepl  as  to  dame^s^y^  tend 
to  shew  that,  by  the  expressions  ^'  and  with  the  like  ef- 
fect," the  legislature  meant  the  effect  of  a  suit  on  a  pro- 
tested foreign  bill  of  exchange.  «^  The  Uke  remedy*^  is 
action  of  debt  against  all  the  endorsers  and  drawers, 
jointly,  or  against  any  one  of  them  separately.  And 
the  effect  of  that  remedy,  as  prescribed  by  the  second 
section  of  the  act  of  1798,  is,  that  the  note  shall  not  be 
im})eachable  by  an  endorser  or  drawer,  otherwise  than 
*  a  protested  foreign  bill  might  be  impeached,  and  that 

principal,  interest  and  charges  ofprotesty  may  be  recover- 
ed from  all  or  any  one  of  the  drawers  and  endorsers. 
>  Thus  f  very  word  of  the  provision  quoted  from  the 

thirteenth  section  of  the  charter  of  the  bank,  may  have 
a  fall  and  consistent  operation  by  restricting  their  ap- 
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|)1ication  to  the  second  section  of  the  act  of  1798  ;  and    Spnng  'I*«™ 
neither  the  letter  of  the  provision^  nor  the  utility  and       l^^^ 
harmony  of  its  parts,  will  authorize  a  construction  that   Tilfwd  ei  ail. 
will  embrace  the  third  section  of  that  act,  giving  to  ^mikofKen. 

protested  bills  of  exchange  the  dignity  of  judgtaents.   ^ ' 

There  is  no  analogy  between  the  thirteenth  section  of 
the  charter,  and  the  act  of  1812,  elevating  certain  un- 
sealed writings  to  the  dignity  of  sealed  instruments. — 
The  latter  places  the  unsealed  on  the  footing  of  sealed 
contracts  in  all  respects — to  be  entitled  to  the  same  con- 
^Meration  and  eficty  and  to  be  the  foundations  of  the  same 
form  of  action.  This  creates  a  perfect  parallelism  in 
every  essential  particular  ;  and  the  enactment  contains 
nothing  incongruous  or  restrictive.  There  is  -not  a 
word  in  the  thirteenth  section  of  theT  charter,  that  im-  , 
ports  an  intention  to  extend,  beyond  the  rem^y  by  suit 
against  drawers  and  endorsers^  the  similitude  between 
notes  discounted  by  the  bank,  and  protested  foreign 
bills  of  exchange.  This  should  be  deenoed  sufficient. 
But  there  are  some  negative  considerations  which  forti-  - 
fy  the  conclusion  thus  deduced  from  the  words  of  the 
thirteenth  section.  The  remedy  of  which  it  speaks,  is 
a  remedy  against  endorsers  and  drawers  only,  and  un-  ' 
doubtedIy<  refers  to  that  prescribed  by  the  second  sec- 
tion of  the  act  of  1798.  Ttiat  remedy,  and  with  the 
same  effect,  does  not  apply  to  a  personal  representative 
of  a  drawer  or  endorser  :  first,  because  the  thirteenth' 
section  of  the  charter  restricts  it  to  drawers  and  endor- 
sers ;  second,  because  a  joint  suit  against  such  personal 
representative,  and  a  surviving  drawer  or  endorser, 
.could  not  be  maintained;  third,  because  the  remedy  by 
suit,  and  the  effect  of  such  remedy,  as  provided  for  by 
the  second  section  of  the  aot  of  1798,  and  by  the  thir- 
teenth section  of  the  charter,  even  if  they  applied  to  a 
personal  representative  of  a  drawer  or  endorser,  can 
have  no  connection  with  the  third  section  of  the  act  of 
1798,  which  gives  to  protested  foreign  bills  of  exchange 
the  dignity  of  judgments,  as  against  executors  and  ad- 
ministrators, tcUhout  regard  to  any  suit^  arid,  ofeoursey  be^ 
fore  siuit.  The  second  section  of  the  act  of  1798  has  no 
effect  on  the  relatire  dignity  of  protested  foreign  bills, 
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Spring  Term    jn  the  administration  of  assets  ;  it  applies  only  to  the 

^  ^  ^  ^ '       remedy  and  the  effect  of  the  remedy  by  suit,  on  such 

Tilford  et  al  hill,  against  the  drawer  and  endorser.     The  thirteenth 

Hitnir^^f  V       ^^^^^^  ^f  ^^^  charter  of  the  bank,  like  the  second  sec- 

•*  tion  of  the  act  of  1798,  applies  only  to  the  remedy,  and 

the  effect  of  the  remedy,  oh  the  note  against  drawer  and 
endorser,  an4  does  not  affect,  or  attempt  to  affect,  the 
dignity  of  the  noU  without  suit  and  as  against  adminis- 
trators and  executors  in  the  administration  of  assets. 
There  is  nothing  in  the  thirteenth  section  of  the  char- 
ter, any  more  than  there  is  in  the  second  section  of  the 
act  of  1798,  which  alludes  to  the  dignity  of  a  protested 
note  or  bill  in  the  order  of  administration;  and  it  would 
be  difficult  to  give  it  such  a  construction  as  to  pro- 
duce such  an  effect ;:  indeed,  it  could  not  be  done  con- 
sistently with  the  right  rules  of  philology,  or  with  the 
presumption  that  the  legislature  understood  the  import 
of  its  own  language,  and  deemed  the  words  which 
have  been  adopted,  necessary  and  proper,  to  express 
the  true  intention  of  the  enactment. 

But  were  it  admitted  that  the  true  import  of  the  thir- 
teenth section  is  doubtful,  even  then  we  should  not 
be  inclined  to  adopt,  by  any  doubtful  process,  a  con- 
struction that  would  give  to  notes  discounted  by  the 
Bank  of  Kentucky,  the  dignity  and  effect  of  judgments, 
in  the  administration  of  assets.  Before  we  would  attri- 
bute to  them  such  character  and  privilege,  we  should 
be  thoroughly  convinced  that  the  legislative  will,  plain- 
ly expressed,  has  so  directed. 

The  third  section  of  the  act  of  1798  is  explicit  and 
unambiguous;  and  the  charter  of  the  Bank  of  the  Com- 
monwealth is  equally  so  ;  it  declares  that,  ^^  all  such 
notes  (meaning  notes  discounted  by  the  Bank  of  the 
Commonwealth,)  shall  be  debts  of  «tipenor  digmiy^  and 
shall  be  paid  firA  by  executors  and  administrators.'^ — 
But  nothing  resembling  this  provision,  or  the  second 
section  of  the  act  of  1798,  can  be  found  in  the  charter 
of  the  Bank  of  Kentucky.  The  only  reasonable  deduc- 
tion from  this  circumstance  is,  that  the  legislature  did 
not,  in  the  one  case,  intend  to  do  what,  in  the  others^ 
it  thought  proper  to  do,  in  a  distinct,  direct  and  expli- 
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cit  enactment.    Moreover,  as  the  sovereign  has  a  pre-    Spring  Term 
rogative  right  to  priority,  there  was  an  obvious  and       1884. 
consistent  motive  for  declaring,  that  notes  discounted  by   Tilford  et  td. 
the  Bank  of  the  Commonwealth  should  be  paid  first  by    ^/^^  ^ 

administrators  and  executors.     But  no  such  motive  ap-   ^ -' 

plied  to  the  Bank  of  Kentucky.  The  interest  of  the 
state  in  the  stock  of  the  latter  was  comparatively  incon- 
siderable, and  that  interest  it  held  as  other  individual 
stockholders. 

But  whatever  room  there  might  have  been  for  a  di- 
versity of  construction,  had  no  judicial  interpretation 
been  ever  given  by  this  court,  to  the  thirteenth  section 
of  the  charter  of  the  Bank  of  Kentucky,  all  perplexing 
doubt  shouldj  in  our  judgment,  be  deemed  to  have  been 
settled  by  the  opinion  of  our  predecessors,  in  the  unre- 
ported case  of  The  Bank  of  Kentucky  vs.  SUargtu^  dd- 
ministratorsy  decided  in  1828.  In  that  case,  the  court  de- 
cided expressly,  that  notes  discounted  by  the  Bank  of 
Kentucky,  are  not,  by  law,  entitled  to  the  priority  of 
judgments,  or  any  other  priority,  over  other  notes  of 
equal  natural  dignity.  One  direct  decision  on  such  a 
question,  should  be  satisfactory  and  conclusive.  A  per- 
sonal representative  would  have  just  cause  to  complain, 
if  this  court  should  convict  him  of  a  devastavit  for  ad- 
ministering assets  and  paying  debts  according  to  the  law 
as  it  had  been  expounded  and  settled  by  the  same  court. 
We  would  not,  therefore,  feel  authorized  to  overrule 
the  decision  in  the  Bank  vs.  Sturgus'  Administrators, 
even  if  the  point  decided  were  more  doubtful  than  it  is, 
or  than  it  could  be  deemed  to  be,  as  an  original  and  un- 
settled matter  of  construction. 

Wherefore,  it  is  the  opinion  of  a  majority  of  this 
court  (Judge  Nicholas  dissenting,)  that  the  judgment  of 
the  circuit  court  is  erroneous,  and  should  be  reversed. 
Judgment  reversed,  and  cause  remanded  for  a  new  trial. 

JoDGfi  Nicholas,  dissenting  from  the  decision  of  the  other  mem- 
bers of  the  court,  delivered  the  following  Opinion. 

The  principal  question  presented  is,  whether  a  note  ne-  Dibbxnt  of 
gotiable  and  payable  at  the  Bank  of  Kentucky,  and  dis-  Jn^eNicbolai 
counted  by  the  bank,  stands,  as  to  priority  over  other 
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Spring  Term     j^bts  in  the  gettlement  of  a  decedent's  estate,  upon  the 

*  ®  '  *  •        same  grade  with  judgments. 
TUford  et  al.       This  depends  upon  the  proper  construction  of  the 
-J    .  ^-  ^       following  words  of  the  thirteenth  section  of  the  charter 
ieStJSC^   of  the  bank,  1  Dig   144  :- 

«^  And  all  notes  or  bills  discounted  by  said  corpora- 
tion, shall  be,  and  they  are  hereby,  placed  upon  the  same 
footing  as  foreiir^  bills  of  exchange,  so  that  the  like  rem- 
edy may  be  had  for  the  recovery  thereof  against  the 
drawer  or  drawers,  endorser  or  endorsers,  and  with  the 
like  effect,  (except  so  far  as  relates  to  damages,)  any 
law,  custom  or  usage  to  the  contrary  notwithstanding." 

The  first  section  of  the  act  of  1798,  1  Dig.  192,  de- 
clares, that  foreign  bills  of  exchange  shall,  after  pro- 
test, bear  interest  at  the  rate  of  ten  per  cerUutn  per  annumm 

The  second  section  gives  the  action  of  debt  on  a  for- 
eign bill  of  exchange,  for  principal,  interest  and  char- 
ges of  protest,  against  the  drawers  and  endorsers  joint- 
ly, or  against  either  of  them  separately  ;  ^^and  judg- 
ment shall  be  given  for  such  principal,  charges  and  in- 
terest, after  the  rate  of  ten  per  centum  per  annum^  as  afore- 
said, to  the  time  of  such  judgment,  and  legal  interest 
upon  the  money  recovered,  until  the  same  shall  be  sat* 
isfied." 

The  third  section  says,  that  a  protested  foreign  bill  of 
exchange,  after  the  death  of  a  drawer  or  endorsef,  shall 
be  of  equal  dignity  with  a  judgment,  and  directs  execu- 
tors and  administrators  to  permit  judgments  against 
them  thereon,  ^^  before  any  bond,  bill,  or  other  debt  of 
equal  or  inferior  dignity,  under  the  penalty  of  being  li- 
able to  pay  the  same  out  of  their  own  proper  goods/' 

If  the  charter  of  the  bank  had  stopfied  after  saying 
the  notes  discounted  by  it,  should  be  placed  '^  upon  the 
same  footing  as  foreign  bills  of  exchange,"  it  would  have 
been  free  from  ambiguity,  and  there  would  have  been  ' 
no  room  left  for  any  construction  which  would  take 
from  a  discounted  note,  the  dignity  of  a  foreign  bill,  in 
the  administration  of  a  decedent's  estate.  But  it  is  con- 
tended, that  the  succeeding  words,  ^^  so  that  the  like 
remedy  may  be  had  for  the  recovery  thereof,  against 
the  drawers  or  endorsers,  and  with  the  like  effect,  (ex- 
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oept  80  far  as  relates  ta  damages,)"  do  restrain  the  im*  Spring  Term 
port  of  the  preceding  words,  to  the  giving  th^  repiedy  ^  8  3  4. 
by  action  of  debt  allowed  by  the  act  of  1798,  on  foreign  TUfordet  ah 
bills.  This  construction,  which  merely  gives  the  reme-  ^"v. 
dy  by  action  of  debt,  is  obviously  far  short  of  the  legis-  -S^*? — — 
lative  intention,  as  it  has  always  been  understood  and 
acted  upon  by  the  courts  in  numberless  cases,  recognis- 
ing that  the  charter  had  imparted  to  a  discounted  note, 
the  actual  qualities  of  a  bill  of  exchange,  and,  as  an 
incident  thereto,  requiring  protest  and  notice  of  non- 
payment, to  fix  the  liability  of  an  endorser,  instead  of 
the  legal  diligence,  by  suit,  required  in  the  case  of  ordi- 
nary promissory  notes.  This  recognised  quality  or  pro- 
perty of  a  discounted  note  could  never  have  arisen  from 
the  giving  of  merely  tlie  same  remedy  by  action  of  debt, 
allowed  in  favor  of  a  foreign  ()ill.  The  remedy  so  giv- 
en neither  imparted  or  took  from  a  foreign  bill. that  or 
any  other  quality.  Notice  of  protest  is  still  nece8.sary. 
to  a  recovery  on  a  foreign  bill,  notwithstanding  that 
remedy  is  pursued  ;  and  as  it  is  equally  required  in  a 
recovery  on  a  discounted  note,  t4ie  latter  must  have  re- 
ceived from  the  charter  some  of  the  properties  of  a  bill 
of  exchange,  over  and  above  what  the  remedy  merely 
could  have  imparted.  As,  then,  the  section  must  be  so 
construed  as  to  give  a  discounted  note  some  of  the  qual- 
ities of  a  foreign  bill,  independent  of  the  mere  remedy, 
and  as  that  effect  is  only  given  by  the  broad,  compre- 
hensive language  placing  them  upon  the  same  footing, 
it  would  seem  necessarily  to  follow,  that  they  must  be 
treated  as  standing  upon  the  same  footing  for  every  pur- 
pose, except  so  far  as  those  who  contend  for  a  different 
construction,  can  restrain  the  assimilating  process  of  the 
charter,  by  fair  interpretation  of  some  other  restrictive 
words  or  expressions.  The  words,  ^^  and  with  the  like 
effect  (except  so  far  as  relates  to  damages,}*'  cannot  be 
tortured  into  any  such  purpose.  On  the  contrary,  to 
give  any  operation  to  the  words  ^*  with  the  like  effect," 
they  must  be  made  to  refer  to  the  placing  a  note  on  the 
footing  of  a  bill  of  exchange,  and  not  to  the  remedy 
^loken  of.  To  use  the  words,  ^^  except  so  far  as  relates 
to  damages,''  for  any  such  purposes,  would  violate  the 
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Spring  Tvm    fundamental  rules  of  all  construction,  which  treat  the 
18  84.       exception,  of  ane  thing  as  the  implied  inclusion  of  all 
TUfordeial.  6ther  things  not  excepted,  on  the  same  principle  that 
^'  the  enumeration  of  particulars  is  the  exclusion  of  gener- 
^ — ^  als,  and  the  mention  of  one  thing  is  the  exclusion  of  an- 
other. . 

Considering  the  large  share  which  the  state  held  in 
the  stock  of  the  bank — that  is  one  half  as  originally  con- 
templated by  the  charter — and  the  earnest  desire  which 
may  well  be  presunqed  on  the  part  of  the  legislature,  to 
ensure  the  success  of  the  first  experiment  of  such  an  in- 
stitution in  our  state,  very  adequate  motives  may  well 
be  inferred  for  the  giving  such  dignity  and  priority  to 
a  discounted  note  ;  and  at  the  same  time,  a  satisfactory 
reason  is  found  for  assimilating  a  discounted  note  to  a 
foreign,  rather  than  an  inland,  bill  of  exchange.  On 
the  other  hand,  the  opposite  construction,  which  re- 
«stricts  it  of  this  effect,  infers  the  absence  of  that  heedful 
caution  and  monopolizing  selfishness,  which  character- 
izes all  legislation  where  the  state  involves  its  interests 
with  those  of  individuals,  and  which  our  legislature  can 
at  no  time  be  charged  with  having  laid  aside,  but  of 
which  it  subsequently  shewed  itself  especially  mindful, 
on  the  kindred  subject  of  the  Commonwealth's  Bank. 

The  use  of  the  superfluous  language  as  to  the  remedy, 
is  fairly  ascribableto  that  superabundant  caution,  which 
frequently  manifests  itself  in  our  legislative  enactments, 
and  is  equally  displayed,  and  in  almost  the  identical 
same  manner,  in  the  act  of  1812,  placing  unsealed,  on 
the  same  footing  with  sealed  writings. 

As  it  was  no  part  of  the  effect  of  the  second  section  of 
the  act  of  1798,  either  to  make  that  a  bill  of  exchange 
which  otherwise  would  not  have  been,  or  to  give  dam- 
ages upon  any  bill  which  otherwise,  without  that  sec- 
tion, would  not  bear  them,  the  exception,  stated  in  the 
charter,  as  to  the  edect  of  discounting  a  note,  that  dam- 
ages should  not  be  allowed  thereon,  as  was  allowed  up- 
on a  foreign  bill,  conclusively  shews  the  legislative  un- 
derstanding of  the  true  import  of  the  language  used ; 
and  thai)  but  for  that  exception,  a  discounted  note 
would  for  every  purpose  be  placed  upon  the  same  foot- 
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log  as  a  foreign  bill.     It  is  equally  manifest,  from  tlie    Spring  Tem 
fact  of  making  such  an  exception,  that  the  intention       ^^^4- 
was,  that  a  discounted  note  should,  for  every  other  pur-   Tiifardet  al. 
pose,  stand,  in  all  respects,  upon  the  precise  same  foot*  ▼«• 

ing  as  a  foreign  bill.  BmikofKen 

The  idea  of  converting  a  promissory  note  into  a  bill  of 
exchange,  was  no  doubt  taken  from  the  statute  of  Anne. 
Indeed,  from  some  of  the  phraseology  of  the  thirteenth 
section  of  the  charter,  it  is  apparent,  that  the  draftsman 
of  the  charter  had  that  statute  before  him.  The  statute 
of  Anne  places  assigned  notes  on  the  footing  of  inlandj 
not  of fanign  bills.  The  distinction  is  an  essential  one 
in  many  respects.  Prima  fackj  our  legislature  would 
also  have  preferred  to  place  the  notes  discounted  by  the 
bank  upon  the  footing  of  inland,  rather  than  of  foreign 
bills,  in  the  absence  of  any  controlling  reason  to  the 
contrary.  That  reason,  then,  must  be  sought  for.  None 
has  suggested  itself,  and  it  is  believed  that  none,  having 
even  the  semblance  of  plausibility,  can  be  suggested, 
except  that,  according  to  the  existing  law,  foreign  bills 
had  the  dignity  of  judgments  in  the  settlement  of  a  de- 
cedent^s  estate ;  whereas,  inland  bills  had  no  such  digni- 
ty and  priority.  When  it  is  recollected,  that,  accord- 
ing to  the  scheme  of  the  charter,  it  was  contemplated 
that  the  state  was  to  own  one  half  of  the  stock,  an  a- 
bandant  reason  is  also  found,  why  the  foreign  bill 
should  have  been  selected,  on  that  very  account. 

A  loose  note  of  an  opinion  by  our  predecessors,  en- 
dorsed on  the  back  of  the  record,  in  the  case  of  the  Bank 
versus  Sturgus'  Administrators,  is  relied  upon,  as  estab- 
lishing a  different  construction.  It  is  diiEcult  to  as- 
certain from  the  language  there  used,  whether  it  was 
thought,  that  the  case  necessarily  turned  upon  the  point 
now  under  consideration.  But  be  that  as  it  may,  I  can- 
not receive  that  case  as  a  controlling  authority,  in  oppo- 
sition to  the  construction  which,  to  my  mind,  is  so  in- 
disputably the  only  legitimate  one.  The  only  reason 
assigned  in  that  cas^,  why  the  discounted  note  does  not 
acquire  the  dignity  of  a  judgment,  is  because  the  third 
section  of  the  act  of  1798  only  gives  that  dignity  tu 
pr9te^ed  foreign  bills  of  exchange^  and  the  chartei'  does 
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Spring  Term    n^t  place  the  note  on  the  footing  of  a  protested  for- 

^^^^'       cign  bill  of  exchange.     I  understand  the  word  protest, 

Tiiford  et  aL  ^  ^^^  ^^  ^^^  ^^^  ^^  1798,  to  import  nothing  more  than 

«    n^u^r      dishonored.     Whv  should  not  the  same  remedy  and  the 

—. r   same  damages  be  allowed  on  foreign  bilU,  where  no 

protest  was  necessary  to  a  recovery,  as  wfiere  it  was  ? 
There  is  no  good  reason  for  any  such  distinction  ;  and 
the  legislature  should  not  be  presumed  to  have  intended 
^  any  such.     But  concede,  that  the  true  construction  is 

otherwise,  and  that  the  distinction  was  intended.  That 
will  not  affect  this  question.  If  the  charter  placed  dis** 
counted  notes  on  the  footing  of  foreign  bills,  except  as 
to  damages, — as  one  of  the  incidents  of  a  foreign  bill 
was,  that,  when  protested,  it  held  the  dignity  of  a  judg- 
ment,— so  also  it  would  seem  necessarily  to  follow,  that 
when  the  discounted  note,  having  all  the  essential  qual- 
ities of  a  foreign  bill,  was  protested^  that  it,  also,  would 
then  be  raised  to  the  same  dignity.  But  this  opinion, 
thus  intimated  in  the  Bank  versus  Sturerus,  is  in  direct 
contravention  of  the  uniform  construction  of  the  char* 
ter  by  both  bar  and  bench,  ever  since  its  passage,  and  as 
has  been  recognised  by  our  predecessors  in  numerous 
cases.  The  uniform  habit,  under  the  sanction  of  this 
court,  has  been  to  sue  upon  a  discounted  note,  as  a 
protested  foreign  bill,  under  the  remedy  given  by  the 
second  section  of  the  act  of  1798,  in  debt,  against  all 
the  parties,  or  either  of  them  separately.  Now,  it  is 
only  upon  protested  foreign  bills  that  this  remedy  is  gi- 
ven by  the  act  of  1 798,  and  it  can,  with  the  same  pro* 
jiriety,  be  contended  that  the  charter  does  not  apply  to 
the  second  section,  giving  the  remedy  on  sl  protested  bill, 
as  to  the  third  section,  which  gives  the  accumulated 
dignity.  There  is  no  room  or  reason  for  distinction 
or  difference  between  them.  The  charter  does  not  give 
the  remedy  allowed  on  protested  bills.  The  only  way 
you  obtain  the  remedy  afforded  by  the  act,  is  by  shew- 
ing that  the  note  is,  by  the  charter,  placed  on  the  foot- 
ing of  a  foreign  bill  ;  and  then,  because  that  remedy  is 
allowed  as  incident  to  a  foreign  bill,  ta  allow  it,  also, 
as  incident  to  the  note  thus  converted  into  a  foreign  bill. 
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The  very  same  process  of  reasoning  inevitably  places  it  Spring  Term 
upon  the  same  scale  of  dignity  vhen  protested.  The  ^  ^  '  ^  • 
case  of  the  Bank  versus  Sturgus,  standing,  as  it  does,  in 
such  direct  repugnance  to  a  construction  so  long,  and 
BO  well  established,  and  so  repeatedly  recognised  by  the 
same  judges,  could  weigh  little,  even  if  it  had  been  dis- 
cussed seriatim;  but  circumstanced  as  it  is,  it  should 
weigh  nothing  at  all  'as  an  authority. 


Boyce  vs.  Blake  et  ah  'Braveise. 

[Mr.  MeConnel  for  Plaintiff:  Mr.  Crittenden  for  Defendants.] 

FeOM  the  plRCUIT  COCRT  FOR  GrEEHUP  CoUNTT. 

Jadge  Underwood  delivered  the  Opinion  of  the  Court.  JiprU  S5. 

BoTCE  purchased  from  Shreive  and  Co.,  a  tract  of  land,  if  a  party  hold- 
including  a  forge,  and  was  put  into  possession.  After-  j^,*  ^"**.  ®^ 
wards,  as  it  may  be  inferred  from  the  evidence,  he  con-  tiUe'  by  deed 
tracted  with  Ihcro,  bv  parol,  for  a  parcel  of  land  ad-  Y"  *?  *^Jow"« 
joining  his  former  purchase.  teesion  u  pre- 

Shrieve  and  Co.  owned  three  adjoining  tracts,  which  ^,^^^^10^" 
may  be  designated  by  the  names  of  the  individuals  from  mitsof  hia  new 
whom  he  purchased:  to  wit,  Johnson,  Young  and  May.  ^^^,  4^  ^g^ 
It  was  the  Johnson  tract  they  first  sold  to  Boyce;  The  also,altho'  hia 
subsequent  parol  contract  embraced  a  part  of  the  Young  ^^  hptl  ex- 
tract. ^lJ2t  Th* 

After  the  parol  contract  with  Boyce,  Shrieve  and  Co.  entered  opon  it, 
sold  to  Blake  &c.  the  Kentucky  Steam  Furnace  and  all  J«»^«[  ^^J*.  «- 
the  lands  pertaining  thereto.  This  sale  included  the  May  yendor^bia  pos- 
tract,  and  likewise  the  Young  tract,  as  Blake  &c.  con-  JJJ®^  bdade 
tend.  Boyce,  however,  insists  that  a  part  only  of  the  it,  and  be  ma^ 
Young  tract  was  sold  to  Blake  &c.,  and  that  a  line  was  "f'^roMe"^! 
run  and  marked,  for  the  purpose  of  designating  the  try  and  detail- 
boundary  of  the  land  sold  by  Shrieve  and  Co.  to  their  SmdS!"^  "* 
vendees.  Up  to  this  line,  so  run,  Shrieve  and  Co*  con* 
veyed  to  Blake  &C.9  ai^d  put  them  in  possession. 
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Spring;  Term         Boycc,  under  his  parol  contract,  claimed  the  land  up 

•  v.^.,,^       to  the  line  run,  as  the, boundary  of  tlie  land  sold  to 

Bayee         Blake  &c.  ;  and  the  only  question  in  the  case  worthy 

Blak't  I      ^^  consideration,  is,  whether  Boyce  had  possession  in 

^    fact  of  the  land  embraced  by  the  parol  contract,  so  as 

to  enable  him  to  maintain  a  warrant  of  forcible  entry 
and  detainer  against  Bleke  &c.,  who  had  removed  a  ca- 
bin across  the  division  line  as  run,  and  taken  possession 
on  the  side  claimed  by  Boyce. 

If  Boyce,  after  the  purchase  of  the  Johnson  tract, 
had  acquired  title  to  an  adjoining  parcel  of  land  by 
deed,  then  his  possession  in  fact  would  be  extended  to 
the  limits  of  the  additional  parcel,  upon  the  principles 
recognised  in  the  case  of  Cotes  vs.  Lojlus*  Heirs^  4  Mon. 
443.  Should  this  doctrine  apply,  so  as  to  enlarge  a 
possession  in  fact  to  tlie  limits  prescribed  in  an  executo- 
ry parol  contract  }  We  see  no  reason  why  it  should 
not.  Here  Shrieve  and  Co.  were  in  fact  possessed  of 
the  three  tracts.  The  evidence  conduced  to  prove, 
that  they  had  sold,  and  put  Blake  &c.  in  possession  of, 
the  May  tract,  and  so  mueh  of  the  Young  tract  as  lay 
east  of  the  dividing  line,  run  and  marked  by  the  sur- 
veyor ;  and  that  the  possession  of  the  residue  of  the 
Young  tract,  and  the  whole  of  the  Johnson  tract,  had 
been  transferred  to  Boyce.  Whether  the  transfer  io 
Boyce  was  by  parol,  or  by  deed,  was  a  matter  which, 
it  seems  to  us,  Blake  &c.  had  no  right  to  enquire  in- 
to. The  only  proper  enquiry  was  as  to  the  matter  of 
fact.  Did  Shrieve  and  Co.-  transfer  the  possession,  or 
authorize  Boyce  to  take  possession,  up  to  the  marked 
line,  on  the  west  side  ?  And  did  Boyce  actually  enter 
upon  the  land  within  the  Young  tract,  claiming  to  hold 
up  to  the  dividing  line,  and  intending  to  annex  the 
land  included  in  the  i>arol  contract,  to  the  Johnson  sur- 
vey, and  to  extend  his  possession  to  the  boundary  of  the 
parol  contract  ?  If  the  jury  upon  the  evidence  could 
answer  these  questions  in  the  affirmative,  and  if  there- 
after Blake  &c.  moved  the  cabin  across  the  line,  it  a- 
mounted  to  a  forcible  entry  upon  the  possession  of 
Boyce  ;  for  which  he  might  sue  out  his  warrant. 
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It  does  not  require  an  actual  improvement  or. enclo- 
sure to  enable  the  plaintiff  to  maintain  his  warrant  of 
forcible  entry  and  detainer,  as  was  decided  in  the  case 
of  Watt  VB.  MUofij  S  IMt.  S96. 

The  instruction  given  by  the  court  was  contrary  to 
the  foregoing  exposition  of  the  law. 

IVherefore,  the  judgment  is  reversed,  with  costs,  and 
the  cause  remanded  for  a  new  trial. 


Spring  Tenn 
18S4. 


No  improre* 
ment,  or  endo- 
snre,  is  neoei- 
sary  to  enable  a 
plaintiffto  main 
tain  a  writ  of" 
forcible  entry 
and  detainer. 


Barger  vs.  Caldwell. 

[Mr.  Bnckner  for  Appellant :  Hr.  Monroe  lor  Appellee.] 

Fkom  the  Cikcvit  Covrt  fob  Adair  Covktt. 

Jadge  Nicholas  delivered  the  Opinion  of  the  Coart. 

This  is  an  action,  brought  by  the  appellee,  for  the  ben- 
efit of  Wheat,  on  an  indenture  of  apprenticeship,  in 
which  he  obtained  a  verdict  and  judgment  against  the 
appellant. 

The  declaration  sets  forth  the  indenture,  signed  by 
plaintiff  and  defendant,  ^*  whereby  the  plaintiff,  as  clerk 
of  the  county  court  of  Adair,  by  virtue  of  an  order  of 
said  court,  put  Mason  Wheat,  a  poor  boy,  as  an  appren- 
tice to  the  defendant ;  with  the  defendant  to  dwell  dur- 
ing the  term  of  twelve  years,  or  until  the  said  Mason 
Wheat  should  arrive  at  the  age  of  twenty  one  years ; 
and  during  said  term,  the  said  Wheat,  the  said  defend- 
ant, in  all  his  lawful  commands,  well,  gladly  and  truly  to 
obey  ;  and  the  said  defendant,  on  his  part,  covenanted 
to  teach  and  instruct  the  said  Wheat,  the  art  and  mys  -. 
ry  of  the  tanning  business,^'  with  other  usual  covenants, 
as  prescribed  by  the  statute. 

The  declaration  avers,  that  the  term  of  apprentice- 
ship has  expired,  and  a  failure  of  the  defendant  to  com- 
ply with  any  of  the  said  covenants  on  his  part ;  but 
without  any  averment  that  Wheat  had  remained  with 

Vol.  II,  17 


CorsxiAKT. 


dfirilftS. 

Suit,  by  as 
apprentice,  in 
tne  name  of  the 
clerk,  who,  bj 
order  of  ooart» 
had  bound  him, 
agaioatthe  mas- 
ter, for  feilinf  to 
teach  hia  trade 
to  the  appren- 
tice. The  in- 
dentnrea.deda- 
ration  4re. 
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the  defendant  during  the  term,  or  ptherwise  complred 

with  any  of  the  stipulations  made,  in  his  behalf,  by  the 

clerk. 

For  the  want  of  such  averment,  it  is  contended  the 

declaration  is  bad.  We  do  not  think  so.  The  perform- 
apprenlrciS^  ance  by  the  defendant,  is  not  expressly  based,  by  the 
■tating  that  the  terms  of  his  covenant,  upon  the  condition  of  a  fulfil- 
bera^llfaoed  in  ^^^^  ^f  those  Stipulations  on  behalf  of  Wheat.  The 
custody  of  the  indenture  recognises,  that  Wheat  was  placed  in  the  pos- 
ramptionia.that  session  of  defendant,  and  as  the  law  rendered  it  the  du- 
he  so  remained  ^y  of  Wheat  to  fulfil  those  Stipulations,  and  authorized 

during  the  term;     :       ,   -      ,  ,.  *  ■      ■  i 

and,  in  declar-  the  defendant  to  coerce  a  compliance  with  them,  the 

ing  againet  the   rational  and  legal  presumption  is,  that  thev  were  corn- 
master  for  fail-      ,.    ,         I        ^  11  1  1    ' 
in^oteachbim,   plied  With.     Consequently,  there  would  be  no  propri- 

itis  "o^Jjecw-  ety  in  construing  bv  implication  merely,  those  stipula- 

sary  lo  a  verj  as        "^^  .••* 

the  performance  tionsinto  a  condition  precedent,  reqtiiring  an  averment 

precedMitf  il»t  ^^  ^^^^^  performance,  before  the  plaintiff  could  shew  a 

he  did  so  re-  breach  of  the  covenants,  on  the  part  of  the  defendant, 

apprentice,  hy  ^^  would  seem  more  proper,  that  the  defendant  should 

ahseonding,  or  avoid  the  effect  of  the  presumption  growing  out  of  the 


otherwise,  pre 
▼cnted  the  mas- 
ter from  teach- 
ing him, the  mas 
ter  must  show 


that  defence  b; 
j>lea  and  prooi 


transaction,  and,  by  averment  on  his  part,  shew  that  the 
apprentice,  by  absenting  himself  or  otherwise,  had  pre* 
vented  him  from  performing  his  covenant,  if  such  were 
the  fact.  Either  of  the  stipulations  may  as  well  be 
treated  in  the  nature  of  a  condition  precedent,  as  any 
of  the  others.  But  it  would  be  manifestly  improper  to 
treat  them  all  in  that  way.  In  suing  on  a  covenant, 
which  recognises  the.  reception  and  hire  of  a  slave  for  a 
given  time,  to  clothe  the  slave  and  teach  him  something 
during  that  lime,  it  surely  would  not  t>e  necessary  to 
aver  that  the  slave  remained  with  the  covenantor,  in 
order  to  shew  a  sufficient  breach  of  the  covenant  to 
clothe  and  tench.  Neither  can  such  averment  be  neces- 
sary here.  For  there  must  be  here  a  similar  presump- 
tion that  the  apprentice  remained  during  the  term  with 
his  master. 

In  the  progress  of  the  trial,  upon  an  issue  of  cove- 
nants performed,  the  court  permitted  the  plaintiff  to  ask 

ticniar  question  a  witness,  whether  Wheat  was  a  good  workman  in  cur- 
might  be  put  to 

a  witness,  must  ^  • 

show  what  testimony  had  been  previonfly  giren-*othenrise  this  Gowrt  oBimot  say  the 
question  was  iniproper. 


A  bill  of  excep- 
tions to  a  decis- 
ion, that  a  par- 
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rytng  leather,  and  this  permission  is  relied  on  as  error. 
It  might  be  a  sufficient  answer  to  this  objection,  thai 
the  bill  of  exceptions  does  not  shew  what  proof  had 
been  given  when  the  question  was  asked;  so  that  it  is 
impossible  for  us  to  say  the  court  erred  in  permitting 
it  to  be  answered,  even  though  we  should  think  it  im- 
proper as  original  proof  on  the  part  of  the  plaintiff,  ua* 
der  the  issue. 

But  we  do  not  see  how  such  a  question  could  have  TliephraBeHhe 
been  illegal  under  any  state  of  proof.  It  may  be,  as  ^the  tonnug 
contended,  that  the  art  of  currying  is  exercised  in  ma-  buiineM,'  will 
ny  places,  as  separate  and  distinct  from  the  art  and  mys-  of  currying,  or 
tery  of  tanning.  But  it  is  certainly  equally  true,  that,  not,  according 
in  others,  they  are  blended  and  considered  as  but  one  seoseiDtbeplace 
trade  ;  and  the  term  tanning  will  include  currying  or  r^^^JJj!""^!^' 
not,  in  common  parlance,  or  in  contracts,  according  to  HhetanniDg ba- 
the general  practice  of  any  particular  community.  The  ^^^"^tiood 
fact  that  the  two  are  many  times  carried  on  together  as  as  tbe  entire  pro 
one  and  the  same  trade,  will  at  least  warrant  us  in  say-  5^^^  wan? 
ing,  that  there  is  no  absolute  incompatibility  in  the  idea  therefore,  upon 
of  their  being  one  and  the  same.  If  we  are  bound  ju-  li^usne,  whe- 
diciaily  to  interpret  such  a  covenant  according  to  our  theracovcoant 
knowledge  of  the  general  mode  of  conducting  such  bu 


smess,  was  per- 
formed, it  ifl  not 
improper  to  ask 
a  witness  whe- 
ther the  appren- 
tice was  a  good 
workman  in  cnr. 


fliness  in  this  state,  we  should  say  that  they  are  most 
generally  blended,  and  that,  according  to  common  un- 
derstanding, the  trade  and  business  of  a  tanner  is  the 
trade  and  business  of  making  leather,  which,  as  we  be- 
lieve, necessarily,  or  at  least  ordinarily,  requires  curry-  '^"'S  leather. 
ing.         ; 

The  court,  at  the  instance  of  plaintiff,  instructed  the  A  covenant  ro 
jury,  "  that,  to  understand  the  art  and  mystery  of  tan-  {-"ce^iriit^I^d 
ning,  is  to  be  a  workman  of  as  much  skill  as  tanners  mystery,  binds 
generally  possess  who  have  regularly  learned  the  trade;"  [o^m^ehim'as 
-*also,  '^  that  though  defendant  was  not  bound  to  make  good  a  work- 
Wheat  a  first  rale  workman,  yet  he  was  bound  to  make    "**"  n   e  ra  e 


as  those  gener- 
ally are  who 
have  r^Iarly 
learned  it  II, 
however,  the  ap 
prentice  ki  so 
deficient  in  ca- 
pacity as  not  to 

be  able  to  learn  the  trade,  this  will  exense  the  master :  but  if  ssch  exoose  exist,  it  is 
for  kim  to  aver  and  prove  it  *,  it  will  not  be  preenmed  fai  the  abscnee  of  proof. 


him  a  workman  as  good  and  skilful  as  tanners  generally 
are  who  have  regularly  learned  the  trade."  To  the  first 
of  these  instructions  we  do  not  find  any  very  just  ex- 
ception.    The  skill  which  tanners  generally  possess, 
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Spriof  Term  ^ho  havc  regularly  learned  the  trade,  is  not  more  than 

*  ®  *  *  •  is  necessary  to  understand  the  art  and  mystery  of  tan- 

j^^^  ning,  and  is,  therefore,  only  that  degree  of  skill  which 

^  77'  ..  ^^^  defendant  was  bound  to  teach,  under  his  covenant 

to  teach  the   art  and  mystery  of  tanning.     In  other 


words,  we  do  not  understand  the  language  used  as  im« 
porting  more  than  ordinary  skill  or  information  in  the 
trade.     To  the  other  instruction  it  is  objected,  that  it 
should  have  been  accompanied  with  a  qualifying  provi- 
so, that  the  apprentice  had  sufficient  capacity  to  learn. 
There  can  be  no  doubt  that  the  master  was  not  bound 
to  impart  to  the  apprentice  the  proper  degree  of  skill 
at  all  events^  whether  he  had  the  necessary  capacity  or 
not ;  but  it  does  not  necessarily  follow,  that  the  instruc- 
tion should  have  been  accompanied  with  any  such  qual* 
ification.     It  does  not  appear  that  there  was  any  testi* 
mony  conducing  to  shew  that  the  apprentice  was  not 
endowed  with  ordinary  capacity.     In  the  absence  of 
such  proof,  the  presumption  is  that  he  had  such  capac- 
ity, and  that  is  all  that  is  requisite  to  acquire,  in  twelve 
years  apprenticeship,  ordinary  skill  in  any  common 
trade,  such  as  that  of  a  tanner.     If  the  defendant  had 
any  such  excuse  for  the  non-performance  of  his  cove- 
nant,  it  rested  with  him  to  prove  it,  and  not  with  the 
other  side  to  prove  the  absence  of  any  such  excuse. 
Where  a  lad  is       The  defendant  moved  for,  but  the  court  refused  to 
rira^^a'lLte!  8*^®'  ^^^  following  instruction  :  "that  if  the  jury  be- 
and  the  inden-  lieved  from  the  evidence,  that  the  defendant  afforded 
Sm tho^mastw  ^^^  Wheat  a  sufficient  opportunity,  and  had  given  him 
shall  teach  him  sufficient  instruction  to  enable  him  to  learn  the  art  of 
st^j  ^c.  iT^  tanning,  then,  as  to  that  part  of  the  covenant,  they 
not  enonxh that  should"  find  for  the  defendant,  whether  the  said  Wheat 
fords^^m^snffi-  became  a  first  rate  workman  or  not."    If  this  instruct 

cient  opportn-  ti^n  imported  nothing  more,  than  that  the  defendant 

mty  4r  mstroo-  .  •■         .  •  ■     .  ■ 

tioQ  to  enable   Was  bound  to  impart  only  such  instruction  as  the  ap- 

U  S  the  farther  P^®"**^  ^^  capable  of  receiving,  it  would  be  free  from 

dntjfofthemas-  exception.     But  the  defendant  might  have  done  all  that 

thL'°app^M  the  instruction  asked  for,  implies  that  he  should  have 

to  follow   his  done,  and  still  have  left  undone  an  important  part  of 

tioM.baUo  enl  ^'*  ^"^X  towards  the  apprentice.     It  was  his  duty,  not 

d^vor  to  keep  merely  to  have  afforded  the  requisite  opportunity  of 
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learning,  and  to  give  the  necessary  iqitruction,  but  it    Spring  Term 
was  his  duty,  furthermore,  to  have  taken  the  proper       18  8  4. 
measures  to  make  the  apprentice  avail  himself  of  that       Barger 
opportunity.    He  should  not  have  been  left,  as  the  in-  ▼». 

struGtion  imports  the  master  had  a  right  to  leave  him,  -- —  '^^  -  , 
to  his  own  volition,  whether  he  would  avail  himself  of  haWu^tweroJ- 
that  opportunity  or  not.    It  is  because  children  have  ly,and  take  care 
not  the  necessary  discretion  for  the  government  of  their  bimaeif  tVieana 
conduct, — because  it  would  be  unsafe  to  teave  them  to   the  trad*. 
the  exercise  of  their  own  unrestrained  volition,  that  the 
law  has  empowered  the  county  courts  to  apprentice 
them  to  persons  of  sufficient  age  and  discretion,  and  au- 
thorized their  masters  to  use  the  necessary  and  proper 
coercion  to  control  that  volition,  and  compel  them  to 
such  habits  of  industry,  application  and  sobriety,  as  are 
requisite  to  the  acquisition  of  sufficient  skill  in  the  mas- 
ter's trade. 

We  do  not  wish  to  be  understood,  that  the  covenant 
binds  the  master  in  every  event  or  situation,  to  compel 
an  apprentice  of  sufficient  capacity,  to  learn  his  trade. 
We  mean  only,  that  when  sued  for  a  failure  of  his  du- 
ty in  this  particular,  he  should  satisfy  the  jury  that 
he  used  the  necessary  and  proper  exertions  to  make  him 
learn;  that  is,  that  he  has  acted  towards  him,  in  the  mat- 
ter of  coercion,  as  an  ordinarily  prudent  and  sensible 
parent  would  act  towards  his  own  child. 

But  should  we  be  mistaken"  in  this  interpretation  of  ifabiii  of  ex- 
the  Import  of  the  instruction  asked  for,  and  the  words,  cc^tions^to  th« 
^''had  given  him  sufficient  instruction  to  enable  him  to  to  give  Instruct 
learn  the  art,"  do  import  that  the  requisite  coercion  had  tioDs,  does  not 
been  used,  to  make  the  apprentice  receive  the  full  bene-  idenceto  which 
fit  of  that  instruction,  by  sufficient  practice  under  it,  ^^^  instnictioiui 

.  .  ■.*..!        would     apply, 

8tul  we  cannot  say  that  the  court  erred  in  refu3ing  the  they  may    be 
instruction.    It  does  not  appear  from  the  bill  of  excep-  ^^"^^^^id'Tht 
tions,  that  any  testimony  had  been  given,  conducing  to  court  will  not 
shew  that  the  master  had  so  instructed  the  apprentice.  ^"^^^^  ^^^^  ^^^ 
In  the  absence  of  such  proof,  the  court  was  clearly  right  rontons. 
in  refusing  the  instruction,  and  we  cannot  therefore  say, 
from  the  manner  in  which  the  point  is  presented  by  the 
record,  that  the  court  erred. 
Judgment  affirmed,  with  costs. 
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TKE8PA88  Yeates  vs.  AUin. 

q.elau.fr$gU, 

[Mr.  Monroe  for  Appellant :  Mr.  Richardson  for  AppcJlee.] 

If  108  m  Fkom  the  Circuit  Court  for  Anderson  Couwtv. 

Jipril  38.  Chief  Justice  Robertson  delivered  the  Opinion  of  the  Court. 

A  jndgment  in  Allin  8ued  Yeates,  in  trespass  quart  clausum  front, — 

•jectment  esta-    _,  ,.    .i.       ..^       .  ..         i. 

btiihei  (aa  »-  Yeates  relied,  for  just  meat  ion,  on  a  right  of  entry  ad- 

lendanta*?  ^  judged  to  himself  and  others,  (claiming  as  tenants  in 

'  plaintiff 'a  right  common  With  Allin,)  in  an  action  of  ejectment,  in  which 

theSerationof  ^^^^  ^^^  obtained  judgment  against  Allin,  for  seven  on- 

theAa.jli.6Da.  divided  eighths  of  a  tract  of  land  in  his  actual  occu* 

blea  him  to  taiie 

and    hold    the    pa^cy. 

poaseaaion  :  he       The  proof  is,  tliat,  after  the  judgment,  and  before  a 

he*Bo  entered,  ^""it  of  liobere  focios  had  been  issued,  Yeates  entered, 

be  diapoaaeased  without  actual  force,  into  one  of  the  rooms  of  the  house 

fbrcibleTmry?  iti  which  Allin  was  living,  and,  in  opening  the  door  of 

One  haying  a  an  ^^  out  house,^'  for  the  purpose  of  putting  some  meat 

!!.^!!iuL"l^l  in  it,  he  broke  a  wooden  lock. 

upon  land,  may  , 

enter  (withont       On  this  proof,  the  circuit  judge  instructed  the  jury, 

/^)1i^i^8t?hi  t***^*  "although  they  might  believe  from  the  evidence, 

will  of  a  tenant  that  the  defendant  had  the  right  of  entry  into  the  prem- 

1m^^^!^^^°  M  i^es,  and  that  that  right  was  confirmed  by  the  judgment 

peaceably,  and  of  the  court ;  yet  defendant  had  no  right  to  enter  the 

paaaing    npon  premises,  without  the  consent  of  the  plaintifi^  unless  put 

*^\tn"°"  **'  ^^^^  possession  by  writ  of  Iiabere  facias  posseesumem  cm  the 

ty  of  the  un-  judgment ;  and  that,  if  he  did  enter  without  such  au* 

hema*°beturn-  ^'^^^'i^y,  he  was  a  trespasser  ;"  and  thereupon  verdict 

ed  oat  again  by  and  judgment  were  rendered  against  Yeates,  for  eighty 

ZX:^'Z  one  dollars  in  damages. 

deuiner— trea-       The  law  18  altogether  different  from  what  the  instruct 

BomlhBgU  will  ^i^"  assumed  it  to  be.     lAberum  tenemenlum  is,  just  as  it 

not  lie,  for  he  was  at  common  law,  a  good  plea  in  bar  to  an  action  of 

^Znt^fmen  trespass  qmre  claummjregU.    To  say  that  a  person  has  a 

turn,  and  jnati-  i^g^l  right  of  entry,  but  that  he  has  no  legal  right  to  enter 

right  of  entry,  without  the  occupant^s  consent,  or  unless  the  occupant 
shall  have  surrendered  the  possession,  or  left  it  derelict, 
would  be  inconsistent  and  unmeaning.     The  legal  right 


Digitized  by  VjOOQIC 


OF  APPEALS  OP  KENTUCKY:  185 

of  entry  Jike  every  other  perfect  le^al  right,  is  indc-  SpongTonn 
dependent  of  the  will  of  others ;  for  if  it  be  not  so,  it 
cannot  he  claimed  or  asserted  as  a  matter  of  right,  but 
must  be  invoked  as  a  favor,  and  is,  therefore,  no  legptl 
right.  A  person  having  a  right  to  enter  on  his  own  ' 
land,  cannot  be  guilty  of  trespass  on  the  landj  or  any  thing 
pertaining  to  U^  by  entering,  whether  with  or  without 
the  consent  of  another  who  has  no  lawful  right  to  pre- 
vent the  entry.  Tribbk  vs  Frame  ^.  5  IMt,  187,  and 
Tribbk  vs.  Frame  tt  al,l  X  J.  Mar.  60S. 

The  only  innovation  which,  so  far  as  this  case  is  con- 
cerned, the  statute  for  regulating  proceedings  for  forci- 
ble entries  and  detainers,  has  made  on  the  common  law, 
is,  that  the  occupant  may  be  reinstated,  if  he  shall  have 
been  dispossessed  against  his  will.  But  he  cannot  main- 
tain trespass  quare  elausum  fregit^  for  an  entry  without  his 
consent,  by  a  person  who,  at  the  time,  had  a  legal  right 
to  enter. 

The  judgment  in  ejectment  established  the  right  of 
entry  in  this  case ;  and  a  habere  facias  was  not  necessa- 
ry, except  for  the  purpose  of  cotn/ielKn^  a  surrender,  and 
of  entitling  Yeates  to  a  retention  of  the  possession,  after  it 
had  been  delivered  to  him. 

There  is  no  complaint  of  any  trespass  on  the  person 
or  the  property  of  Allin.  The  suit  is  only  for  an  alleg- 
ed trespass  on  the  land,  in  which  Teates  had  a  legal  in- 
terest, and  on  which  he  had  a  perfect  legal  right  to  en- 
ter. In  such  an  action,  for  such  an  entry,  there  can  be 
no  recovery  of  damages,  unless  Teates  transcended  his 
right  of  making  entry.  If  Yeates  abused  his  riglit  of 
entry,  and  trespassed  on  the  person,  or  the  rights,  of  Al- 
lin, damages  might  be  recovered  for  such  a  trespass. 
Bat  the  fact  that,  having  a  right  to  enter,  he  entered 
without  JiUin^s  consent^  did  not  make  him,  as  the  instruc- 
tion erroneously  supposed)  a  trespasser,  or  entitle  Al- 
lin to  damages. 

Wherefore,  the  judgment  of  the  circuit  court  most 
be  reversed,  and  the  cause  remanded  for  a  new  trial. 
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Indictment 
for  obitnteting 
a  road,   . 


If  a  partj  in- 
dicted for  ob- 
gtractiogaroad, 
would  defend 
iiimfletfbvshow 
ing  that  he  waa 
,  authorized  by 
the  county  ct. 
to  change  the 
courie  of  the 
road,  he  must 
show  that  he 
had  opened  the 
new  road  m  con 
formity  to  the 
«ri«r,Defore  he 
dosed  the  old 
one:  it  is  not 
for  the  comMth 
to  prove  that  the 
new  road  is  va- 
riant from  the 
order. 


The  Commonwealth  vs.  Cornell. 

[Atto.  Gen.  Morehead  ibr  the  Commonwealth :  Messrs.  Sanden  and  De- 
pew  for  Defendant] 

Faom  the  Cibcuit  Court  for  Gallatin  Countt. 

Chief  Justice  Robbetbon  delivered  the  Opinion  of  the  Court 

Cornell  being  indicted  for  obstructing  a  public  road, 
by  placing  a  fence  across  it,  and  attempting,  on  the  tri* 
al,  to  defend  his  act,  by  proving  that  the  county  court 
had,  by  its  order,  given  him  leave  to  change  the  road, 
and  that  he  had  opened  a  new  road  in  consequence  of 
that  order, — the  circuit  court  instructed  the  jury,  that 
it  was  not  his  duty  to  prove,  that  he  had  made  the 
change  as  authorised  by  the  order  ;  but  that  it  was  the 
duty  of  the  commonwealth  to  prove,  that  the  new  road 
was  not  as  designated  by  the  order  ;  and,  thereupon, 
verdict  and  judgment  were  rendered  against  the  com- 
monwealth. 

This  instruction  cannot  be  sustained.    Before  the  old 
road  should  be  deemed  to  have  been  discontinued,  and 
before  Cornell  had  a  right  to  close  it,  it  was  indisper 
sable,  that  he  had  made  the  new  road  conformably  w' 
the  authority  given  by  the  county  court;  and,  of  co' 
he  could  not  justify  the  obstruction  of.  the  old 
without  proving,  not  only  that  he  had  opened 
road,  but  that  he  had  done  it  in  the  manner  y 
by  the  order  of  the  county  court. 

Judgment  reversed,  and  cause  remanded 
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Spring  Term 
1834. 


Kavan^ugh  against  Thacker's  Adminis- 
trator, and  Distributees. 

[Mr.  Monroe  for  Appellant :  no  appearance  for  Appellee.] 

From  th£  Circuit  Court  for  Anderson  County. 

Judge  Underwood  delivered  the  Opinion  of  the  Court. 

Kavanaugu  bought  of  one  of  the  ilistribulees  of  Thack- 
cr,  his  interest  in  the  slaves  belonging  to  the  estate,  and 
filed  his  bill  to  compel  distribution)  The  circuit  court 
dismissed  it,  without  prejudice. 

We  think  the  court  erred.  There  are  but  two 
grounds  upon  which  the  court  could  have  proceeded. 
First  ;  that  the  suit  could  not  have  been  maintained  in 
the  name  of  Kavanaugh  ;  and,  second,  that  the  suit 
was  prematurely  brought,  as.no  bond  had  been  execut- 
ed to  the  administrator,  conditioned  to  refund  due  por- 
tions of  all  debts  which  might  thereafter  appear. 

As  to  the  first  point:— it  was  useless  to  dismiss  the 
bill,  without  prejudice,  if  it  could  never  be  renewed 
in  the  name  of  KaVanaugh.  We  see  no  reason  why  he 
may  not  sue  in  his  own  name,  to  compel  distribution. 
He  made  his  vendor  a  party  defendant.  All  the  dis- 
tributees were  before  the  court. 

As  to  the  second  point: — it  is  true,  that  the  statute 
provides,  that  an  administrator  shall  not  be  com|)eIled 
to  make  distribution  at  any  time  until  bond  and  secu- 
rity be  given  to  refund  &c.  ;  and  if  an  action  at  law 
were  brought  by  a  distributee,  upon  the  administration 
bond,  it  might  be  necessary  to  aver  and  prove  the  exe- 
cution and  tender  of  a  proper  refunding  bond,  as  a  pre- 
cedent condition  upon  which  the  right  of  action  at  law 
depended.  But  in  chancery,  a  more  liberal  rule  and 
practice  are  allowed.  It  is  competent  for  the  chancel- 
lor to  require  the  execution  of  a  refunding  bond  be- 
fore ordering  the  administrator  to  pny  over  to  the  dis- 
tributee, and  it  would  be  erroneous  were  he  not  to  do 
Tol.  II.  18 


Chancery. 


April  S8. 

The  purcha«er, 
from  a  dwtribn- 
tee,  of  hifl  inte- 
rest in  a  deee- 
denO  estate, 
may  maintain  a 
bill,  in  his  own 
name,  for  tlie 
share  he  pur- 
chased —  mak- 
ing his  vendor 
and  the  other 
distributees,,  as 
well  as  the  ad- 
ministrator, par 
ties. 

In  timxi  at  laiPi 
upon  an  execu- 
tor's or  admin- 
istrator's bond, 
(or  a  refiisal  to 
make  distribu- 
tion, it  may 
bo  necessary  for 
the  plaintiff  to 
aver  and  prove, 
that,  before  the 
suit,  he  tender- 
ed a  bond  to 
refund  in  case 
debts  should  ap 
pear  :  in  chan- 
cery, the  rule  is 
not  so  strict  ; 
— there,  the 
whole  contro- 
versy may  b«» 
settled,  tho'  no 
bond  has  been 
tendered,  and 
the  complain- 
ant, first  being 
required  to  give 
the  bond,  may 
have  the  appro- 
priate* rrlipf. 
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SpriDg  Term     jj,     jy^  ^^  can  imagine  no  sufficient  cause,  growing 
^  ^  ^  ■*  •        out  of  the  non-execution  of  a  refundin^r  bond,  to  justify 
The  CamHh    the  chancellor  in  refusing  to  settle  the  rights  of   the 
,     .,  ^-  parties.     These  he  ought  to  settle,  anS  after  doing  so, 

Th  h  11  *''*"  require  the  execution  of  the  bond,  in  conformity 
will  not  in  ev-  '^ith  the  statute,  as  a  condition  upon  which  the  distrib- 
*7  °**®  ®^  *  utable  shares  shall  be  paid.  Such  a  course  was  sanc- 
ly  broacht.dii-  tioned  by  this  court  m  the  case  of  Neely^s  Adminmra- 
mi«  JSe   bill   jQ^^  Neelv's  Heirs,  1  Litt  294. 

for  that  caose :  •  ^  ^ 

— .  lomettmes,  Tlie  case  of  Butler  vs,  Butler,  4  Litt,  202,  states  the 
SM^ahow'^thS  """'^  ^*  ^^^  *^  ^®'  ^^  decide  the  controversy  as  it  stood 
cause  of  action  at  the  Commencement  of  the  action,  unless  issue  be  tak- 
at  ilM  bearing!  ®"  "P°"  ^  P'^*  ^^  F^^  dorreign  continuance.  The  same 
relief  ^'-ill be af-  case  she ws  that  the  rule  in  chancery  is  different.  Where 
piainant  ^beiog  ^  ^">^  ">  chancery  is  prematurely  brought,  although  it 

made  to  pay  may  be  no  ground  to  refuse  relief,  vet  it  may  be  suffi- 
ODstsap  to  the      .    "^  ^       ,    ®        .  ■      ,  i  • 

time  of  such  <*ient  to  charge  the  costs  upon  an  over  hasty  complain- 

new  pleading^,    ^nt. 

4  Mon.  202.  _,  ,  ,  .   .     wr  ■       ■  •  i*  i 

The  covenant  under  which  Kavanaugh  claims,  did 

not  postpone  his  right  to  demand  distribution  of  the 
slaves  until  his*  vendor's  wife  attained  the  age  of  twenty 
one  years.  Tlie  stipulation  on  that  subject  relates  to 
the  land  exclusively. 

The  decree  must  be  reversed,  with  costs,  and  the 
cause  remanded,  for  proceedings  not  inconsistent  here- 
with. 


p£ACE  War-  The  Commonwealth  vs.  Cayton. 

RAWT. 

[Atto.  Gen.  Morebead  (or  the  Commonwealth  :  Messra.  Sandera  and  De- 
pew  for  the  Defendant.] 

From  the  Circuit  Court  for  Gallatin  Countt. 

%4/iri/S9.  Chief  Justice  Robertson  delivered  the  Opinion  of  the  Court. 

A  recognisance  Cayton  was  recognised  to  keep  the  peace,  and  to  ap- 
for  the  appear-  p^^r  on  the  first  day  of  the  circuit  "  cotiH"  neit  suc- 

anceofa  party   ■         ,  -^  , 

on  the  first  day  c^ediug  the  date  of  his  recognisance.     In  consequence 
of  the  next  ct.,  ^f  ^j^^  non-attendance  of  the  judge,  no  court  was  held 
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at  the  term  first  succeeding  the  date  of  the  recogni- 
sance. But,  the  judge  attending  at  the  next  term,  the 
attorney  for  the  commonwealth  made  a  motion,  on  the 
first  day  of  that  term,  that  the  court  would  direct  the 
sheriff  to  call  Cayton,  so  that,  if  he  should  not  appear, 
a  default  might  be  entered.  The  court  overruled  the 
motion,  and  *^  ordered  all  proceedings  upon  the  recog- 
nisance to  be  dismissed."  And,  therefore,  the  common- 
wealth prosecutes  this  writ  of  error. 

By  his  recognisance,  rightly  understood,  Cayton  un- 
dertook to  ap|)ear  in  court  on  the  first  day  of  the  first 
court  that  should  be  held  ;  and,  therefore,  not  having 
been  exonerated  by  the  non-attendance  of  the  judge  at 
the  first  term,  it  was  his  duty  to  appear  on  the  day  on 
which  the  motion  was  made  by  the  attorney  for  the 
commonwealth  ;  for  that  was  the  first  day  of  the  first 
c<mr^  succeeding  the  date  of  his  recogni^tice.  But,  if 
there  could  be  any  serious  doubt  as  to  the  correctness 
of  this  interpretation  of  the  condition  of  the  recogni- 
sance, the  ninth  section  of  an  act  of  1798,  1  Dig.  370, 
should  be  deemed  sufiicient  to  shew  that,  by  operation 
of  law,  the  time  for  appearance  was  postponed.  The 
recognisance  was  "  a  matter  depending  in  court.'*'* 

The  order  dismissing  *'  all  proceedings  upon  the  re- 
cognisance" is  unmeaning,  and  informal.  We  presume, 
however,  that  the  circuit  judge  intended  by  it,  to  de- 
clare that  Cayton  was  exonerated  from  appearing  then, 
or  (hereafter,  in  court,  upon  his  recognisance.  In  that 
the  court  erred.  But,  as  Cayton  cannot  be  guilty  of  a 
breach  of  the  condition  by  failing  to  appear  in  court  at 
any  subsequent  term,  and  could  not  comply  with  that 
condition  by  any  subsequent  appearance  ;  but  has  been 
already  guilty  of  a  breach,  or  not  guilty,  according  to 
the  facts  which  have  occurred,  there  is  nothing  in  the 
orders  of  the  circuit  court,  the  reversal  of  which  can 
benefit  the  commonwealth. 

Wherefore,  the  writ  of  error  must  be  dismissed. 


Sprio^  Term 
1884. 

The  ComHh 

Cayton, 

binds  him  to  ap 
pear  at  the  first 
coBrt  actnaHy 
heid  :  a  failaro- 
to  hold  the  ct. 
and  loss  of  .the 
term,  at  the  re- 
gnlar  time,  will 
not  exonerate 
him. 

A  reoognwanoe 
was  forfeited  by 
the  failure  of  the 
principal  to  ap- 
pear in  ooart  ac- 
cording to  the 
condition  ;  but, 
asthe  court  next 
after  the  receg- 
nisance,wasnot 
held  at  the  time 
fixed  by  law, 
the  judge  con- 
sidered the  cog- 
nisor  exonerat- 
ed, and  dismiss- 
ed all  proceed- 
ings on  the  r«- 
cogiiisance  •  — 
this  was  errone- 
ous, and  the  or-* 
derof  no  effect. 
But  ae  the  cog- 
nisor  was  liable 
for  the  breach, 
if  any.  and  not 
bound  to  appear 
at  any  time  af- 
ter that — a  re- 
versal of  the  or- 
der would  be  in 
vain,  and  the 
writ  of  error  i« 
therefore  dis- 
missed. 
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Spring  Term 
1834. 


MoTioK.        Adams'  Heirs  vs.  Rossell  and  Keiser. 

[Messn.  Wicklifie  anil  Wooley  for  Plaiatifis :  Mr.  Monroe  and  Mobsfs, 
Sanders  and  Dcpew  for  Defendants.] 

From  the  Circuit  Court  for  Fayette  Coumty. 

^ipril  29.  Chief  Justice  Robertson  delivered  the  Opinion  of  the  Court, 

An  oquiiabU  Under  two  writs  ot  fieri  facios  in  favor  of  Rossell,  and 

interoatm  land  against  Adams,  the  interest  of  the  latter  in  a  house  and 

execution:  nor  lot  which  he  had  bought,  but  for  which  he  had  obtain- 

was  ^land^ad-  ^j  j^^  conveyance,  was  sold  by  the  sheriff,  and  bought 

vntil  1827.      '  by  Keiser.     Adams  having  died,  his  heirs  made  a  mo- 

If  land  be  sold  tion  to  the  circuit  court,  to  quash  the  sale,  because  th© 

which  the  de-  interest  held  by  their  ancestor,  was  not  legal,  but  equi* 

fendanthadon-  table  merely,  and  because,  at  the  time  of  the  sale,  the 

title,  or  some  houso  and  lot  were  held  adversely  to  him.     But  the 

other  claim  not  ^ourt  dismissed  the  motion,  without  prejudice,  and  this 

•abject   to  the         .       ^        -      .    .  ,  .        .     i 

levy,  the  sale  writ  of  error  js  brought  to  reverse  that  judgment. 

may  be  quash-       rj^he  facts  necessary  for  maintaininsr  each  of  the  fore- 

eduponniamo-  •  •'  ° 

tion.  But  aRer  going  grounds  for  a  quashal  of  the  sale,  are  satisfacto- 

h^™rtlempi*\o  "'y  established  ;  and  either  of  the  grounds  may  be  suf- 

qnash  the  sale,  ficient  to  authorize  the  quashal.     The  sale  was  made  be* 

pwra'totWeili^i  fore  the  year  1827,  and  at  a  time  when,  according  to 

necesstuy  party  the  case  of  McConnell  vs.  JBroirn,  6  Mon.  478,  the  ad- 

withoutwbom^  versary  possession  of  the  house  and  lot  rendered  it  il- 

as  plaintift;  or  legal.     And,  as  the  process  of  the  court  had  been  abus- 
defendant,    the  ,  ,  ,  i*^ti*i_* 

motion  may  be  ed  or  perverted  by  the  sale  under  it,  of  that  which  it 

dismissed  with-  jjj  „Qt  authorize  the  sheriff  to  sell,  and  as  Adams  (a 
pu  prejtt  ICC.  pj^j.jy  jQ  ^j^g  process,)  might  thereby  have  been  subject- 
ed to  danger,  delay  and  circuity  of  remedy,  it  might 
have  been  the  duly  of  the  circuit  court  to  quash  the 
sale,  had  Adams,  in  his  life  time,  made  a  motion  for 
purpose. 

But  his  heirs  alone  cannot  maintain  such  a  motion, 
His  personal  representative  may  be  interested  in  keep- 
ing off  the  burthen  which  might  be  devolved  on  the 
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pergonal  estate  by  a  quashal  of  tl)«  sale,  and  was,  llicre-     Spring  Term 
fore,  a  necessary  party.  13  3  4. 

Wherefore,  the  dismission,  without  prejudice,   was      Faulkner 
proper,  in  consequence  of  a  defect  of  parties,  and  is, 
therefore,  aiBrmed. 


V8. 

Bradley, 


Faulkner  vs.  Bradley,  Trespus. 

(Mesf.  Morehead  and  Brown  for  Flamti^T:  Mr.  Crittenden  (qt  pefendant.] 
Fkom  the  Circuit  Court  for  Trigo  Couwtt. 


Chief  Justice  Robertbov  delivered  the  Opipion  of  the  Court.  ^.    Jpril  29. 


BAt 

ma 
eep 
mi- 

Pt 
ion. 

for  , 
Ufa 
'end- 
ant  pieada  that, 
he,  as  consta- 
ble, levied  a^. 
fa.  on  the  horse 


To  an  action  of  trespass,  brought  by  Faulk 
alleged  forcible  taking  and  conversion  of  his 
defendant,  Bradley,  pleaded  that  he  had  takei 
the  horse  (as  a  constable)  in  virtue  of  di  fieri  fu 
Faulkner  ;  to  which  the  latter  replied,  that, 
of  the  levy  and  sale,  ^^he  was  a  bona  fide  hou 
with  a  family,  and  that  the'horse  (so  taken)  was  ^ 
only  work  beast  which  toas  not  previously  levied  on  by  exe- 
cution.^^ The  circuit  court^sustained  a  demurrer  to  the 
replication,  and  thereupon  rendered  judgment  in  bar  of  |hat 'Ttf.^*'*°"* 
the  action.  And  the  correctness  of  that  decision  is  the  a  bona  fide 
only  matter  for  consideration  in  this  case.  J.°J"®  and^ihe 

The  replication  would  certainly  have  been  good  had  horse  his  only 
it  not,  in  averring  that  the  horse  sold  by  the  defendant  "^"^'^  ^^^  ''''* 
-was  the  plaintiff's  ^' only  work  beast,"  added,  ^^  which 
toaa  not  previously  levied  on  by  execiUion.^^  But  this  addi- 
tion implies  the  admission,  that  the  plaintiff  owned,  at 
the  time  of  the  levy  and  sale,  other  ^^  work  beasts ;" 
and,  admitting,  as  alleged,  that  they  had  been  ^-^ previously  ^^«  ^^i^^'^u*^** 
levied  on  by  ezecution^^^  nevertheless  that  levy  may  have  his    property, 

been  discharged  without  a  sale,  or  may  otherwise  have  ^^***  they  had 
...  .       ,        \.    .       .  1  been  levied  on. 

not  been  subsisting  at  the  date  of  the  levy  and  caption 

by  the  defendant,  and  thus  those  other  Iiorses  may  have 


previously  le- 
vied on  by  ex- 
ecution:  this  re 
plication  is  bad; 
for  it  shows  that 
the  plaintiff  had 
other  horses  at 
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Spring  Term    been   llic  unincumbered  property  of  the  defendant  nt 

*  ®  *  *  •       tliat  time  ;  and,  therefore,  the  replication  may  be  ad- 

Bmk  ComHh  fitted  to  be  perfectly  true,  and  still  the  necessary  de- 

V*-  duction  is  not  that  the  horse  taken  by  the  defendant  was, 

— '^^i —   when  taken,  the  plaintiiTs  "only  work  beast." 

Wherefore,   as  all  the  averments  of  the  replication 
may  be  true,  and  still  not  shew  that  the  plaintiff  owned 
only  one  "  work  beast"  when  the  defendant  levied  on  , 
it,  this  court  cannot  reverse  the  judgment  of  the  court 
below  on  the  il^mnrrer. 
Judgment,  therefore,  affirmed. 


Sum.  &  Pet.     Bank  of  the  Commonwealth  vs.  Curry. 

[Mr.  Crittenden  for  FlamtifT:  Mr.'  Monroe  for  Defendant.] 
From  the  Circuit  Court  for  Harrisom  Coumtt. 

April  S9.        Chief  Justice  Robertson  delivered  the  Opinion  of  a  majority  of 
the  Court— Judge  Nicholas  disseuting. 

Special  pleas  of  To  a  petition  and  summons,  brought  by  the  President 
^twn  m!b  coni  a»^'  Directors  of  the  Bank  of  the  Commoiiweaith  a- 
stnied  with  pe-  gainst  James  R.  Curry,  on  a  note  purporting  to  be  the 
a  plea  of  tliat  joint  and  several  obligation  of  himself,  James  Finlty 
deacriptionthat  ^^^  James  Colman — he  filed  a  long  special  plea,  in 
bydireaallega-  which,  after  averring,  in  substance,  that  the  note  s^ued 
tiona,  aatate of  ^^^  was signed  in  blank,  for  the  purpose  of  renewing  a 
ooDsiatent  with  prior  note  of  the  same  parties,  and  for  no  other  pur- 
^''n  ihM^^the  P®*^'  ^'®  averred  that  '*//ie  «au/ plaintiffs,  combiniuj^  with 
writing  is  the  said  Finley  to  defraud  this  defendant  and  said  Colman^ 
Jhedrfend^t—  Without  the  consent  or  knowledge  of  either  of  them| 
ia  inauificient.  filled  up  -said  note,  80  signed  in  blank,  as  aforesaid,  with 
^^^^MXdeli*  ^^^  amount  not  only  intended  to  be  renewed,  but  also 
rercd,  with  a  with  the  amount  of  [a]  note  executed  by  Fiuley,  Tint- 
the°iraiTr%y«-  **''^"**'  ""^  ****8  defendant  ;  thereby  increasing  the  re- 
ble  to  he  insert-  sponsibility  of  said  Colman  and  this  defendant;"  and 
P^isomed  *1m-  Concluding  that,  in  consequence  of  the  ^^  said  fraudulent 
thority  for  the  c(mrft(cf,"  thc  note  was  void. 
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The  court  having  overruled  a  demurrer  to  this  plea,    Spring  Term 
judff ment  was  thereupon  rendered  in  bar  of  the  suit.  18  8  4. 

is  the  plea  good  ?  This  is  the  only  question  now  ^^j^  Com'ih 
presented.  ^• 

Whether  a  general  plea*  that  the  obligation  was  ob-  ., ^^^^ — 

tained  by  fraud,  would  have  been  good,  is  a  question  ^^'^^^^^^^ 
which  is  not  necessarily  presented.  •  — unlewthea- 

Thc  plea  here  is  special,  minute  and  elaborate.  It  ^°by\lw  i^n^ 
purports  to  be  a  formal  and  precise  specification  of  sub-  w;  and  tho*  he 
stantive  facts,  for  the  purpose  of  shewing  not  merely  001©^ first  de- 
that  vitiating  fraud  in  the  execution  of  the  note,  is  the  liyeri^  b«  tm- 
legal  deduction,  but  that  the  note  is  not  the  act  of  the  directions  of  the 
defendant.  The  tendency  of  the  facts  which  the  plea  eigner.sstothe 
avers,  is  to  shew  that  the  note  is  not  the  act  and  deeci  serted»yet  ifthe 
of  the  defendant  ;  and,  considered  as  a  special  plea  of  fheha^olrai^ 
non  est  factum^  the  allegations  are  insufficient.  Peculiar  other,who,with 
strictness  is  applied  to  such  pleas.  The  facts  which  they  ^  ^IJ^ion! 
contain  miist  clearly  shew  a  state  of  case  in  which  the  fills  the  blank 
non-execution  of  the  deed  must  be  the  legal  consequence  J3i*m,thaoblii^r 
of  their  truth.  will 'be  bound 

As  the  plea,  in  this  case,  admits  that  the  note  was  ^^' 
signed  in  blank,  the  legal  consequence  of  which  was  an 
implied  authority  to  insert  any  sum,  the  note  must  be 
obligatory,  unless  some  other  fact  be  averred  clearly  re- 
pelling the  legal  implication  of  authority  to  fill  it  up 
without  restriction  as  to  the  amount.  Had  there  been 
such  restriction  as  that  alleged  in  the  plea,  still  the  im- 
plied discretion  to  insert  any  sum  must  be  conceded, 
unless  the  bank  had  notice  of  the  special  terms  under 
which  the  note  was  signed.  No  such  notice  is  charged. 
Such  notice  is  not  the  necessary  legal  deduction  from 
the  general,  common-place  and  incidental  allegation  of 
the  plea.  The  imputed  combination  may  imply  notice 
by  the  bank,  of  the  previously  alleged  facts.  But  such 
an  indefinite  and  comprehensive  allegation  is  only  a  de- 
duction ;  and,  in  a  special  plea  of  non  est  factum^  the 
facts  from  which  the  deduction  is  drawn,  shouUl  be  di- 
rectly and  specifically  averred  :  so  that  the  court  may 
make  the  deduction  from  the  alleged  facts,  and  not  be 
left  to  infer  the  necessary  facts  from  the  alleged  deduc- 
tion. 
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Smilh^s  tieirs 

vs. 
Frosi^s  devi- 
see Sec. 


Wherefore,  it  is  considered  by  this  court,  (Judge 
Nitiiolas  dissenting,)  that  the  special  plea  is  insufficient, 
and  tliat  the  demurrer  to  it  was  improperly  Overruled  ; 
and  conscqtiently,  the  judgment  of  the  circuit  court  is 
reversed,  and  the  cause  remanded,  with  instructions  to 
sustain  the  demurrer. 


Chancery. 


Smith's  Heirs  against  Frost  s  Devisee 
and  Others. 

[Mr.  llaggin  and  Mr.  Mdnroe  for  Plaintiffi  :  Mr.  Crittenden  and  Mr. 
Owsley  for  Defendants.] 

From  the  Circuit  Court  poh  Jessimine  Couktt. 

Judge  Underwood  delivered  the  Opinion  of  the  Court,  in  this* 
case,  on  the  5th  of  November  last;  but  a  petition  for  a  rehearing 
having  been  presented,  within  the  fifteen  days  allowed  for  that 
proceeding, — the  final  decision  of  the  case  was  suspended  until 
this  day,  when  the  petition  for  the  rehearing  was  overruled^  and 
the  first  Opinion  confirmed. 

The  nature  of  the  titles  involved  in  the  present  contro- 
versy, may  be  seen  and  understood  by  reading  the  case 
of  Smith  v$.  Frost  &r.,  reported  in  1  Bibb,  375.  ;; 

Smith,  who  was  complainant  in  that  case,  having  di- 
ed,,his  heirs  filed  their  bill  against  the  devisee  of  Frost 
(he  being  also  dead,)  and  others,  claiming  all  the  land  in 
the  preemption  of  Blackford,  except  five  hundred  acres, 
and  praying  that  partition  raiglit  be  made  between 
them  and  those  claiming  under  Frost. 

The  circuit  court  dismissed  the  bill,  with  costs.  The 
correctness  of  that  decision  is  now  questioned. 

By  the  opinion  referred  to  in  1  Bibby  it  was  settled, 
that  Frost  was  not  bound  to  yield  to  the  entry  of  Mos- 
by,  because  Craig  and  Johnson,  who  were  the  lociators; 

the  ^0  acres  in 
contest  waspart 

for  half  the  land,  and  made  as  entry  that  proved  invalid.  They  also  located,  for  anoth- 
er proprietor,  on  the  same  torms,  20,000  acres,  surrounding,  and  (the  first  entry  being  bad,) 
embracing  the  600 — though  they  intended  to  exclude  it :  it  was  hold  that  the  locators  were 
bound  to  make  good  the  000  acres  :  and,  as  that  might  be  included  in  their  share  of  the 
20,000,  the  owners  of  the  500  should  not  be  required  to  yiold  to  the  title  derived  from  ihc 
20]000  acres  entry.     1  Bibby  375. 


,^pril  29. 


1  Bibb,  375,  re- 
ferred to, for  the 
titles  of  the  par- 
lies. 

The  bill  in  the 
present  case. 


liOcators  under- 
took to  locate 
a  pre-emption 
cl^im-of  which 
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of  that  entry,  were  entitled  to  half  of  it,  and  were    ^pnng  Term 
bound,  out  of  their  half,  to  make  good  Blackfoipd's  pre-       18^4. 
emption,  which  they  had  previously  engaged  to  locate,   ^^m^tj  j^^g 
for  the  half,  and  upon  which  they  had  made  an  elder,  v9. 

invalid  entry.  That  opinion  clearly  settles  the  right  of  ^^'j'^f *^*' 
Craig  and  Johnson  to  half  of  Mosby's  entry,  and  gives 
Frost  a  lien  upon  their  interest,  so  far  as  is  necessary  to 
])rotect  him.  Speaking  of  Frost's  equity,  the  court 
say,  ^^  Smith  cannot  pretend  ignorance  of  it  when  he 
received  a  conveyance  from  Mosby."  In  giving  to 
Frost  the  benefit  of  the  interest  held  by  Craig  and 
Johnson  in  Mosby's  entry,  the  court  deemed  it  necessa- 
ry to  declare,  (hat  they  did  not  intend  to  decide,  ^<  that 
where  one  joint  tenant  sells  a  part  of  his  joint  estate, 
that  the  purchaser  will,  on  a  partition,  be  protected  in 
his  possession  at  all  events ;  the  possession  of  a  purcha- 
ser, in  such  a  case,  especially  a  purchaser  without  no- 
tice, would  deserve  consideration,  and  ought  to  be  pro- 
tected if  consistent  with  an  equal  partition  ;  but  cases 
might  be  ima^ned  where  it  would  be  inequitable." 

There  can  be  no  doubt,  that,  if  Smith,  shewing,  as  if  the  proprie.. 
he  did,  the  superior  equity  founded  on  the  entry  of  toroftb«vdid 
Mosby,  had  admitted  the  right  of  Frost  to  avail  himself  case, '(ju^a,) 
of  the  protection  which  the  interest  of  Craig  and  John-  ^^i^3oB,*hiS 
son,  as  locators,  afforded  him ;  and  had  then  shewn,  in  a  .division 
that  to  do  justice  in  assigning  him  his  share  of  Mosby's  ^^illlwUboi^ 
entry,  it  was  necessary  to  take  a  part  of  theland  claimed  kingthewhole* 
and  possessed  by  Frost,  the  court  would  have  compel-  S^Sw*  «nt^ 
led  Frost  to  surrender  as  much  land  as  would  secure  to  (for  which  tba 
Smith  a  moiety  in  value  of  Mosby's  entry.    Had  the  ^iS^th^to 
case  been  prepared  under  that  aspect,  it  would,  iu  sub-  mijsfatpraTaila* 
stance,  have  been  nothing  more  than  an  application  to  Sidbg  ^iuider 
the  chai^cellor  for  partition  between  Smith,  represent-  ^«  foJ^iiSl 
ing  Mosby,  and  Frost,  representing  the  locators,  Craig  n  wonV)  maha 
and  Johnson.    Frost  was  entitled  to  half  of  Bhckford's  «pbiBq«a»ti(J- 
preemption,  and  for  his  protection,  was  entitled  to  a 
lien  on  the  interest  of  Craig  and  Johnson  in  MoAy's 
entry.  If,  therefore,  the  interest  of  the  locators  amount- 
ed to  as  much  in  value  as  would  cover  the  h^f  of  the 
preemption  claimed  by  Frost,  then  it  would  follow 

Vol.11.  19 


'Digitized  by  VjOOQiC 


146  .  DECISIONS  OF   THE  COURT 

Spring  Term  tliat  Smith  could  get  his  share  of  Motby's  entry  with* 
^  ^  '  ^ '  out  interfering  with  Frost.  The  court  so  decided. 
SfiUth'i  heir$  '^he  plaintiffs  in  error  have  nol  brought  themselves 
y-^^.  within  the  opet*at]on  of  the  principle  in  respect  topar* 
^tee^.  ^  tition,  laid  down  in  the  opinion  reported  in  Bibb. — 
B^  whew  the  There  is  not  a  particle  of  proof  conducing  to  shew,  that 
bill,  brought  by  the  interest  of  the  locators  in  Mosby's  entry  is  not  suffi- 
20^0001^,10  ^^^^^  '^^  value  to  cover  all  the  land  claimed  by  Frost's 
recoverthefioo,  devisee  &c.  in  Blackford's  preemption.  If  that  be  the 
^tthei^end-  ^^ase,  Smith's  heirs,  claiming  half  of  Mosby's  entry  by 
•"*■  "•k"''!^^  purchase  from  him,  have  no  right  to  go  into  partition 
600,  of  what  the  with  Frost's  devisee  &c.  upon  the  ground  that  they  oc- 
Sjh^nrt  bL"i  ^"Py  ^^^  attitude  of  the  locators,  and  that  there  is  a 
feiTed,uitheab-  j6int  estat^  to  be  divided.  Under  this  view  of  the  case, 
tStriieg£!I^of  ^^^  plaintiffs  in  error  have  made  out  no  ground  for  re- 
the  locaton  is  lief.  Tfie  bill  uses  this  language.  ^^  Of  this  your  com- 
jutuse^done;  plaiuants  are  positive,  that  for  more  than  the  quantity 
without  touch-  of  five  hundred  acres,  they  (meaning  defendants,)  have 
"^    ^  never  been  in  possession  &c.'^    Now,  if  the  possession 

of  the  defendants  docs  not  exceed  five  hundred  acres, 
every  fact  in  the  record  abundantly  justifies  the  infer- 
ence, that  the  locators'  moiety  of  Mosby's  twenty  thou- 
sand acres  entry,  was  more  than  sufficient  to  cover  and 
protect  Frost  &c.  in  the  enjoyment  and  possession  of  that 
quantity.    That  Frost  &c.  are  entitld  to  a  lien  on  the 
whole  of  the  locators*  interest,  is  res  adjudicala. 
Fporebasessoo       But  tlie  bill  and  pleadings  present  another  ground  on 
^1  of^^^  which  relief  is  asked.    It  is  alleged,  that  the  deeds  to 
tBiD preemption  Frost  &c.  include  more  land  than  five  hundred  acres^ 
M^Ddependrat  ('^  which  extent  they  were  protected  by  the  former 
of  each  other,   opinion  of  this  court,}  and  the  plaintiffs  in  error,  now 
ter^pon!  pofi  claiming  the  whole  of  Mosby's  entry,  so  far  as  it  covers 
•eis  and  bold  the^preemption  of  Blackford,  under  the  locators  as  well 
pnrehueli;  hut  ^  under  Mosby,  insist  that  the  defendants  should  be 
theoiteyproYea  comjielled  to  surrender  and  relinquish  the  surplus  to 
titles  bad.   8,  them.    Conceding  that  the  plaintiffs  are  vested  with  all 
'^rchaMda'^  the  equity  founded  on  Mosby's  entry,  and  that  such 
ramoant  ^  title,  equity  would,  if  it  had  been  asserted  in  proper  time, 
own'^and^ri  have  required  a  decree  in  their  favor  for  all  the  land 
land ;  and  fiiei  covered  by  the  deeds  of  the  defendants,  yet  no  decree 
hiibiiitoreco.  ^^  ^^^  ^  rendered  for  them,  because  the  defendants 
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«re  protected  by  lapie  of  time.    Both  Smith  and  Frost    ^"og  Tenn 

'originally  entered  upon  Blackford^a  preemption,  as  pur-       i  8  s  4 . 

chasers  of  parts  thereof— Frost  of  five  hundred  acres,   Smith^Thein 

Smith  of  three  hundred  acres.     They  did  not  purchase  ▼•• 

jointly,  or  in  common.     The  patentees  of  Blackford'a        l^^^^f^' 

preemption  conveyed  to  Frost  &c.,  in  severaky,  by  ^^^^  ^oaT- 

metes  and  bounds,  and  not  jointly,  or  in~ common,  with  cres,  bv  virtn^ 

the  plaintiffs,  or  their  ancestor.    The  defendants  have  ^^^  tuu  :^Tf 

held,  for  more  than  twenty  years,  the  actual,  continued  F,    (or  tboie 

possession  inside  of  Blackford's  preemption,  claiming  hi^/^Ls^lu^ 

adversely  to  the  entry  of  Mosby.    They  have  had  more  20  ^ears  po«- 

than  seven  years  continued  possession,  by  actual  resi-  I^^'dresiden^ 

dence,  under  a  deed  from  the  patentees.      They  are,  ^^  ^^^  ^^  ^'^ 

therefore,  protected  against  the  entry  of  Mosby,  by  op-  tntes  of  limil- 

oration  of  the  statutes  of  limitation,  unless  their  posses-  gjjj^^  j^^^^l 

sion  has  been  converted  into  an  amicable  one  in  conse-  teotof  his  claims 

quence  of  the  litigation  heretofore  carried  on  and  the  ^t  wbere"wo 

the  decision  rendered  ^  or  unless  the  residence-  and  pos-  occap>'thesaiDe 

session  of  George  S.  Smith  and  his  heirs,  within  the  J^nnder'S 

bounds  of  Blackford's  preemption,  and  likewise  within   ent  titles,,  the 

the  bounds  of  Mosby 's  entry,  should,  in  equity,  prevent  thathewho£» 

the  running  of  the  statute,    by  conferring  on  Smith,  the  better  title 

«••■  •«  •       •     £  ^  OSS  tbe  exciii'* 

claiming  the  paramount  equity,  the  possession  in  fact  of  siTeposscfsion,,, 

all  the  land  not  actually  enclosed  by  Frost  and  those  ^»  "<^  ^wh* 

claiming  under  him. 

The  former  litigation  between  the  ancestors  of  the 

present  parties,  and  the  opinion  of  this  court,  did  not 

convert  the  possession  of  Frost,  under  Blackford's  pre-   • 

eroption,  into  a  friendly  possession  in  respect  to  the  en^ 

try  of  Mosby.    Frost,  it  is  true,  used  the  circumstance, 

that  both  claims  were  located  by  Craig  and  Johnson,  %o 

defend  himself  against  an  asserted  equity,  which,  witli^ 

out  that,  he  could  not  have  defeated.      But  making 

such  defence  did  not  constitute  Frost  the  tenant,  or  qua- 

si  tenant,  of  Mosby,  or  Craig  and  Johnson.    Nor  did 

he  thereby  look  to  the  perfection  of  his  right,  by  prc^* 

curing  a  relinquishment  from  them,  or  either  of  them, 

of  the  equitable  title  founded  on  Mosby's  entry.    After 

the  termination  of  the  suit,  Frost  continued  to  hold,  as 

he  had  done  before,  exclusively  under  tbe  preemption 

of  Blackford.    His  possesion  was  adverse^  and  he  is 
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Spring  Term 
1884. 

Smithes  heirs 

VI. 

FroiV$  deH-^ 
see  i-e. 


Where  one  re- 
Hei  upon  Urn 
.  fact,  that  his 
poisession  is  by 
actaa!  enclos- 
nre,  he  must 
prove  it — it  will 
not  be  presQai' 
ed. 


Theentablished 
prinoiples,  as  to 
the  extent  to 
whioh  a  pftity 
acqniresposses* 
ion,  by  making 
an  entnr  upon 
landjaiddown, 
andtheavtbori- 
ties  cited. 


therefore  protected  by  the  statutes  of  limitation  ;  aniesv 
the  residence  and  possession  of  Smith  and  bis  heirs 
within  the  bounds  of  the  preemption,  and  entry  Kke- 
wise,  have  the  effect  of  destroying  the  bar. 

It  does  not  appear,  that  Smith,  or  those  claiming  un- 
der him,  have  had  any  actual  possession  within  the 
boundary  of  the  deeds  to  the  defendants.  It  does  not 
appear,  that  there  is  any  part  of  the  land  covered  by 
these  deeds,  unenclosed.  It  may  all  have  been  put 
under  fence  more  than  seven  years  previous  to  the  in- 
stitution of  this  suit,  and  the  possession  of  the  defend- 
ants, therefore,  may  have  been  by  the  actwil  enclosure 
of  every  foot  of  land  in  controversy.  If  that  be  the 
case,  there  is  no  foundation  for  applying  the  doctrine 
laid  down  by  the  supreme  court  in  the  case  of  Hunt  vs. 
WkkUje,  2  Pelersj  201.  But  as  the  proof  of  that  fact 
should  come  from  the  defendants,  if  it  existed,  and 
there  is  no  such  proof;  and  as  we  cannot  presume,  that 
there  was  such  actual  enclosure,  it  is  proper  to  en- 
quire, whether  Smith's  heirs  can,  under  the  circum- 
stances, successfully  assert  an  equity  founded  on  Mos* 
by's  entry.  Frost  and  Smith  both  entered  origiqally 
upon  Blackford's  preemption,  claiming  distinct  parcels 
thereof.  After  they  had  thus  been  in  possession,  Smith 
bought  an  interest  in  tlie  entry  of  Mosby.  Now,  the 
question  is,  did  the  buying  of  the  whole  or  part  of 
Mosby's  entry  (admitted  to  be  valid)  by  Smith,  give 
him,  in  equity,  possession  of  all  the  land  inside  of  the 
deeds  to  Frost  &c.  not  actually  enclosed  by  Frost  and 
those  claiming  under  him,  so  as  to  prevent  the  running 
of  the  statute  of  limitations  in  their  favor  ?  The  solu- 
tion of  this  question  depends  upon  the  nature  of  the 
possession  of  Frost  &c.  According  to  the  adjudications 
of  this  court,  their  possession  was  adualj  and  extended 
to  the  limits  of  their  deeds.  The  fuo  animo  with  which 
an  entry  is  made  gives  the  extent  of  possession  acquired 
by  the  entry,  where  the  tenement  is  vacant  at  the  time 
of  the  entry.  Thus  an  elder  patentee,  who  enters  on 
the  outside  of  a  junior  conflicting  patent,  with  a  design 
not  to  interfere,  does  not,  by  the  entry,  extend  his  pos- 
session within  the  junior  patent ;  while  the  junior  pa*« 
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t^ntee,  entering  upon  the  interference,  is  possessed  to    Spnng  Term 
the  extent  of  tiis  claim,  if  his  intention  was  to  take  pos-       i  ^  ^  ^  • 
session  of  the  whole ;  provided  the  senior  patentee  had  Smit^Theiri 
not  made  a  pli^evious  eniry  dpon  some  part  .of  the  elder  ▼•• 

patent,  intending  to  possess  the  whole.    In  that  event,       se/^^c^^' 
the  entry  of  the  junior  patentee,  within  the  lap,  only  ^ 

gives  a  possession  in  &ct  to  the  extent  of  the  actual  en- 
closure. These  doctrines  are  conclusively  settled  by 
the  following  cases :  Calk  vs.  Lywn^s  HeirSy  1  JUar.  347; 
Fox  vs.  I^hUon^  4  BUA,  559 ;  HkiKm  vs.  jRkt,  3  LiU.  Bep. 
383 ;  Miller  vs.  Humphries j  ^Mar.  448 ;  Bodky  vs.  Cog- 
kUTs  Heirs  ^e.  3  Mar.  615.  The  setUement  of  a  tenant, 
with  a  view  to  take  possession  of  the  whole  tract,  gives 
such  possession  to  the  landlord.  Lu  vs.  McDaniel^  1 
Jlfor.  234.  There  can  be  no  doubt  as  to  the  intention 
of  the  defendants  in  error  claiming  to  the  extent  of  «  . 
their  deeds.  A  person  eiHering  on  land  under  a  deed 
specifying  the  boundaries,  is  in  possession  to  the  extent 
of  those  boundaries,  although  the  person  making  the 
conveyance  to  him  had  no  title.  Thomas  vs.  Harrow, 
4  Bibb,  563 ;  Bank  of  Kentucky  vs.  McWUliamSj  2  J.  J. 
Jlfor.  257.  The  settler  on  land  under  a  bond  describ- 
ing the  metes  and  bounds,  acquires  an  actual  possession  to 
the  extent  of  those  bounds,  whether  the  obligor  had  ti* 
tie  or  not,  and  the  subsequent  entry,  of  an  adversary  pa- 
tentee upon  another  part  of  the  land,  gives  no  seizin  to 
such  patentee  in  the  land  so  held  by  the  settler.  Smithes 
Heirs  vs.  LockbridgSy  3  Uu.  Rep.  20. 

Under  the  foregoing  doctrines  of  the  law,  it  cannot 
be  doubted  for  a  moment,  that  the  defendants  in  error 
are  actually  possessed  of  the  land  covered  by  their 
deeds.  In  what  way,  then,  are  they  to  be  deprived  of 
the  bar  resulting  from  lapse  of  time,  especially  when 
their  deeds  vest  in  them  the  legal  title,  transmitted  from 
the  elder  patentees  ?  If  it  can  be  done,  it  is  by  suppos- 
ing that  Smith,  when  be  purchased  the  entry  of  Mosby, 
became,  ipsofado,  an  occupant  jointly,  or  in  common, 
with  the  defendants,  or  was  thereby  vested  with  an  ex- 
clusive possession  of  all  the  land  not  actually  enclosed 
by  the  defendants,  or  those  under  whom  they  claim. 
The  foundation  of  snch  a  position,  if  it  has  any  thing 
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Spring  Term    to  rest  Upon,  18,  that  Smith,  under  the  principle  of  the 
^  ®  '  ^ '       case  of  C^s  vs.  JLo/itia'  JHUr*,  4  Mm.  442,  shall  he  pre- 

Smiih*$  hein  sumed  to  have  extended  and  enlarged  his  possession  by 

'^'      .    the  purchase  of  Mosby's  entry,  in  such  manner  as  to 

^lee^^  embrace  all  the  land  not  actually  enclosed  by  the  defen- 

'  dants,  or  Frost  in  his  life  time  ;  and  having,  by  such 

extension  and  enlargement  of  his  possession,  passed  the 
boundary  of  Frost,  that  he  held  thereafter,  a  sort  of 
joint  or  common  occupancy  with  him,  so  as  to  allow 
the  application  of  the  doctrine,  that  where  two  occupy 
a  house  or  land,  claiming  under  different  titles,  the  law 
considers  the  entire  possession  to  be  exclusively  with 
and  in  him  who  has  the  better  right.  This  court,  in 
the  case  of  Hord  vs.  BodUy^  5  LiU.  Rep,  88,  determined, 
that,  where  the  junior  patentee  had  entered  and  settled 
•  within  the  interference,  and  afterwards  the  elder  paten- 

tee entered  upon  and  improved  a  part  of  the  interfer- 
ence, with  the  intention  to  take  possession  to  the  extent 
of  bis  patent  boundary,  that,  in  contemplation  of  law, 
the  elder  patentee  must  be  adjudged  to  be  possessed  of 
the  whole  tract,  but  might  elect  to  be  disseized  for  the 
purpose  of  trying  the  title.  It  should  be  noticed,  tiiai 
this  doctrine  was  laid  down  in  liehalf  of  the  elder  pa- 
tentee, who  bad  a  right  of  entry,  and  is  a  strong  case, 
if  it  does  hot  go  too  far,  to  shew  the  efficacy  of  the  par- 
amount legal  title,  in  conferring  actual  possession,  by 
operation  af  law,  in  behalf  of  the  holder  of  such  title. 
Suppose  the  case  had  been  reversed,  and  the  elder  pa- 
tentee had  been  in  possession  of  the  lap,  by  actual  resi- 
dence, and  the  junior  patentee  thereafter  entered  upon 
the  interference,  and  improved  a  part  of  it :  could  such 
an  entry,  by  the  junior  patentee,  have  ousted  the  elder 
patentee  beyond  the  extent  of  the  actual  enclosure  which 
the  junior  patentee  might  make?  Certainly  it  could  not. 
The  case  of  JlftUer  vs.  HumphrieSy  already  referred  to,  set- 
tles the  point.  If  an^actual  entry,  therefore,  by  the  jun- 
ior patentee,  could  not  oust  the  possession  beyond  the  ex- 
tent of  the  close  made,  how  can  the  purchase  of  an  equi- 
ty, admitted  to  be  paramount,  but  without  any  actual 
entry  upon  the  interference,  amount  to  an  occupancy  in 
common,  so  as  to  confer  the  possession  in  equity  uppn 
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the  holder  and  purchaser  of  soch  paramount  equity  ?    Spring  Term 
It  cannot  possibly  have  that  effect.     The  statute  of  lim-       18  8  4. 
itations  operates  in  favor  of  the  possession  against  a  Smith?9  heirs 
paramount  title  outstandings  and  if  it  will  bar  an  out-  va* 

standing  legal  title,  much  more  will  it  bar  a  stale  equi-       ^^^Isfi^^ 

ty.    The  chancellor  applies  the  bar  in  equity  by  aoalo-  \ 

gy.  Now,  suppose  the  junior  patentee  enters  and  set- 
tles on  the  lap  before  the  elder  patentee  enters  on  any 
part  of  his  tract,  and  that  the  elder  patentee  thereafter 
enters  on  his  tract,  outside  of  the  interference.  If,  in 
this  state  of  case,  he  permits  the  junior  patentee  to  hold 
the  interference,  for  seven  or  twenty  years,  adversely 
and  continually,  by  actual  settlement,  he  cannot  recov- 
er in  an  action  of  ejectment :  could  he,  notwithstand- 
ing the  bar  to  his  legal  right,  file  a  bill  in  chancery  to 
assert  a  paramount  equity  founded  on  his  entry^  upon 
the  ground  that  the  entry  covered  the  interference,  and 
the  possession  of  the  junior  patentee,  and  that  he  had 
taken  possession  of  the  land  covered  by  the  entry  be- 
fore the  statute  had  fully  run  ?  Could  the  idea  of  his 
possession  under  the  entry  alter  his  attitude  ?  Certain-  • 
]y  it  could  not,  unless  the  maxim,  that  equity  follows 
the  law,  is  disregarded.  If  the  elder  patentee,  in  such 
a  case,  would  not  recover  in  equity  against  the  junior 
patentee,  without  making  an  actual  entry  upon  the  in- 
terference before  the  time  prescribed  as  a  bar  in  the  sta- 
tute had  fully  run,  how  can  the  junior  patentee  recov- 
er  when  he  has  made  no  actual  entry  upon  the  interfer- 
ence, when  he  had  no  right  of  entry,  and  when  seven 
or  twenty  years  has  fully  run  i%  behalf  of  the  elder  pa- 
tentee settled  upon  the  interference.  He  cannot  recov- 
er in  such  a  case,  unless  the  statutes  of  limitation  are 
disregarded,  and  all  the  oases  cited  are  set  aside. 

If  the  plaintiffi  and  defendants  in  error  were  all  liv- 
ing within,  or  possessed  by,  actual  enclosures  of  parts  of 
the  land  in  contest,  then  the  case  would  be  presented  in 
which  it  would  be  necessary  to  decide  bow  far  the  doc- 
trines of  the  case  of  Hmi  vs.  Wkklifft  shall  be  the  rule 
in  this  court. 

Presented  as  this  ease  now  is,  it  is  too  late  for  the 
plaintiffs  to  assert  an  equity  founded  on  Mosby^s  entry. 
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There  is  no  ground  for  partition  between  the  parties, 
growing  out  of  their  ownership  of  Blackford's  preemp- 
tion. The  conveyances  made  lo  Frost  &c.  by  the  pa- 
tentees, must  stand  until  impeached  for  fraud  or  mis- 
take, or  some  equitable  circumstance  not  alleged  in  the 
present  bill.  The  defendants  never  held  jointly,  or  in 
common,  with  the  plaintiffs.  Their  claims  were  al- 
ways in  severalty,  and  hence  a  bill  for  partition  will 
not  lie. 

The  decree  is  affirmed,  with  costs* 


Motion. 


AptiUQ. 


The  amount 
in  eontroteray 
iletermines  tlie 
Kight  of  appeal 
lo  the  Court  of 
Appeals:  where 
the  debt,or  data 
ages  laid  in  the 
daciaratioo  and 
writ,  ia  not  less 
than  •KN),  and 
the  judgment  ia 
for  the  defend- 
ant, it  may  be 
considered  as  a 
jadg'nt  against 
the  plaintiff,  to 
the  amount  of 
his  elaim— from 
whieh  he  has 
the  ri^t  to  ap- 
peal. 


Vance  vs.  Cox. 

[Messrs.  Morehead  and  Brown  for  Vance :  Mr.  Monroe  ibr  Cox.] 

An  Incidental  Motion  in  this  ConaT. 

Chief  Justice  RonaKTSON  delivered  the  Opinion  of  a  majority  of 
the  Courts-Judge  Underwood  dissenting. 

Cox  sued  Vance  for  slander,  and  laid  his  damages  at  ten 
thousand  dollars.  Judgment  having  been  rendered  a- 
gainst  him,  in  bar  of  his  action  and  for  costs,  he  appeal- 
ed to  this  court. 

A  motion  is  now  made  to  dismiss  the  appeal,  on  tho 
ground  that  the  amount  of  the  judgment  is  insufficient 
to  authorize  an  appeal,  according  to  the  provisions  of 
the  thirteenth  section  of  the  act  of  1796,  ^^  establishing 
the  court  of  appeals,"  and  which  is  in  these  words  :-* 
^<No  appeal  shall  be  granted  from  the  judgment  or  de- 
cree of  an  inferior  court  to  the  court  of  appeals,  unless 
such  judgment  or  decree  be  final,  and  amounts,  exclu- 
sive of  costs,  to  thirty  pounds,  or  relate  to  a  franchise 
or  freehold."    1  D^.  381. 

There  is  no  judgment  against  Cox,  for  which  an  exe- 
cution could  be  issued  for  more  than  the  costs  ;  but,  as 
he  sued  for  ten  thousand  dollars,  the  judgment  in  bar  of 
his  action  may  be  deemed,  in  effect^  a  judgment  againstt 
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him  to  the  full  extent  of  his  claim  to  damages,  or  his    Spring  T«rm 
caase  of  action — the  value  of  which  can  only  be  esti*       18  84. 
mated  (now)  by  the  amouBt  charged  in  the  writ  and 
declaration  ;  and  we  are  indined  to  think  that  this  is 
the  proper  construction  of  the  thirteenth  section,  (su-  ^ 
pra.) 

The  eighth  section  of  an  act  of  1797,  concerning  jus- 
tices of  the  peace,  declared,  that  ^'  ail  judgments  given 
by  any  (such)  justice  or  justices,  when  the  amount 
thereof  shall  not  exceed  twenty  five  shillings  shall  be  fi- 
nal ;''  and  that  provision  has  been  practically  construed 
'  so  as  to  allow  an  appeal  to  a  party  whose  elaim  amount- 
ed to  or  exceeded  twenty  .five  shillings.  This  fact  is 
entitled  to  some  consideration  in  th^  interpretation  of 
the  almost  simultaneous  enactment  fon  regulating  ap* 
peals  to  this  court,  and  which  is  couched  in  language 
similar  in  eflect  and  in  the  letter  to  that  just  quoted 
from  the  act  of  1797. 

The  amount  in  conlraversy  determines  the  right  to  ap- 
peal to  the  supreme  court  of  the  United  States  ;  and  it 
is  ^^  the  matter  in  controversy^^  that  determines  the  juris-  \ 
dietion  of  the  circuit  courts  of  this  state  over'  appeals 
from  judgments  of  justices  of  the  peace.  There  can  be 
no  reason  for  making  *^the  simount  in  controversy"  or 
the  value  of  ^'  the  matter  in  controversy,"  the  test  of 
a  right  to  appeal,  unless  a  judgment  against  a  party, 
claiming  a  certain  amount,  should  be  deemed  a  judg-- 
ment  (to  his  prejudice)  to  the  extent  of  his  demand,  or 
(which  is  virtually  the  same  thing,)  unless,  as  to  him,, 
or  so  far  as  he  may  be  aggrieved,  the  amount  claim- 
ed by  him,  or  the  amount  in  controversy,  should  be 
deemed  to  be  the  ^'amount"  of  the  j'tu^g^nenX  against  Urn, 
or  to  his  prejudice. 

The  ^*  amount  in  controversy" — "  the  matter  in  con- 
troversy"— and  the  '^  amount"  of  a  judgment  against  a 
plaintiffs  should,  we  are  inclined  to  think,  be  understood 
as  meaning,  in  substance  and  efiect,  the  same  thing. 

But  whatever  might  have  been  the  intention  of  the 
legislature  in  enacting  the  thirteenth  section  of  the  act 
of  1797,  or  whatever  may  be  the  true  interpretation  of 
that  enactment,  as  no  principle  is  involved,  and  as  this 

VoL  II.  SO 
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ias4.  ^^^^  otxhe  circuit  courti,  and  it  cannot  be  very  mate- 
rial whether  a  case  be  brought  here  by  writ  of  error  or 
by  afipealv  the  question  we  are  now  considering  should 
be  concluded  by  the  established  practice  of  this'  court. 
The  practice  of  this  court,  as  we  may  infer  from  per- 
iiaps  every  volume  of  the  reports  of  its  decisions,  has 
been  to  allow  appeals  from  judgments  or  decrees  when- 
ever the  amount  in  controversy  was  equal  to  one  hun- 
dred dollars.  And  in  the  case  of  The  Common»eaUk,for 
them^of  Kennet  vs.  Ft^aU^  I  Man.  1,  the  point  seems 
to  have  been  directly,  though  incidentally,  decided. 
The  suit  was  on  a  sheriff's  bond;  judgment  was  render- 
ed in  bar  of  the  action,  and  for  costs,  against  the  rela- 
tor ;  and  this  court,  in  considering  whether  an  appeal 
could  be  maintained  in  the  name  of  Kennet,  said  that  it 
could  not  unless  the  suit  had  been  for  his  benefit,  be- 
cause— ^^upon  the  supposition  that  the  suit  was  brought 
for  the  benefit  of  the  commonwealth,  there  would  be 
no  judgment  against  Kennstj  except  for  eosis^  from  which  an 
appeal  to  this  court  will  not  lie  ;^'  thus  clearly  saying, 
by  inevitable  implication,  that,  as  the  suit  was  for  the 
benefit  of  Kennet,  the  judgment  in  bar  of  the  action 
was  a  judginent  for  more  than  the  costs,  or,  in  other 
words,  should.be  deemed  to  be  a  judgment  against  him 
for  or  to  the  extent  of  tbe  amount  in  controversy,  or  of 
the  damages  wbich  he  claimed,  and  which  he  would  be 
forever  birred  from  claiming  again,  unless  the  judgment 
should  be  reversed. 

Wherefore,  it  is  the  opinion  of  this  court,  (Judge  Un- 
derwood dissenting,)  that  the  appeal  in  this  case  should 
not  be  dismissed  upon  motion ;  and,  therefore,  the  mo- 
tion to  dismiss  is  overruled. 


Digitized  by  VjOOQiC 


OF  APPEALS  OF  KENTUCKY.  165 

Spring  Term 


Vancleave  &c.  against  Beam.  Chahcirt. 

[Mr.  Crittenden  for  Plaintiffii :  Mr.  C.  A.  Wickliffe  and  Mr.  Chapeie  for 
Delmdant.] 

From  trb  Circuit  Court  for  WASMixf«TOir  Countt. 

Judge  UiTOERwooD  delivered  the  Opinion  of  the  Court.  April  9ff. 

Beam  filed  his  bill  in  chancery^  to  set  aside  the  will  of  To  a  bOl  filod^ 
his  daughter  Margaret,  upon  the  ground  that  she  was  of  eettiurwde 


not  of  sound  mind.     A  jury  was  empannelled,  in  pur-  «  will,  all  the 
suance  of  the  statute,  to  try  the  issue  formed.     The  oasra^partleT; 

jury  found  against  the  will,  and  the  court  decreed  ac-  andsoiathoei- 
-'      -^j.      ,         ®  '  ezutor,    unleio 

cordingiy.  he  has  refoaed 

The  decree  must  be  reversed  for  want  of  proper  and  *•  *?'.  -,  ,^ 

,r       .  •  .-.  .  .        A  bill  la  filed  to 

necessary  parties.    Vancleave,  whose  wife  was  the  prin-  aetaaidea  will, 

cipal  devisee,  was  the  only  defendant.     The  other  devi-  S!L»rt2itStotw 

sees,  although  their  legacies  were  inconsiderable  in  a-  waaofnnaomid 

mount,  bad  ai>  equal  right  t»  be  heard  in  support  of  the  ^  pi^Jdlf^ 

will,  and  an  opportunity  should  have  been  afforded  the  writing  is 

them.    The  executor  was  likewise  a  necessary  party,  ^^^  ^^  ^^n. 

unless  he  had  refused  to  act.  cationn^tivea 

the  plea ;  this 

It  is  made  a  question,  which  of  the  parties  had  the  iaaae  beinf;  re. 
right  to  open  and  conclude  the  argument  before  the  ju-   S«^|Ji  ^^1 
ry.    Regarding  the  issue  as  formed  in  this  calie,  there  enandeoncivde 
is  no  doubt,  under  the  principles  recognized  in  HigdonU  Jhom5"ESn« 
htin  vs.  Higdm^s  Dmsm,  6  J.  J.  Mar.  50,  that  the  right  to  thm  defend 
to  open  and  conclude  the  argument  belonged  to  Vancleave  2^*  l^Srmative 
&c.     They,  for  the  purpose  of  forming  the  issue,  plead-  — 'it  i«  hit  will' 
ed,  that  the  instrument  mentioned  in  the  bill  was  the 
last  will  and  testament  of  Margaret  Beam,  and  conclud- 
ed with  a  verification.     To  this  plea  a  replication  was 
filed,  denying  that  the  said  instrument  was  the  last  will 
and  testament  of  said  Margaret.     Under  this  issue,  Van- 
cJeave  &c.  held  thefaffirmative.    The  burden  of  proof 
lay  on  them,  and  they  were  entitled  to  open  and  con- 
clude t)ie  argument. 
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Spriog  Term  ft  may  be  well  doubted  whether  the  court  ought  to 

^  ®  *^  •  have  permitted  an  issue  to  have  been  formed  in  any 

HorVs  heirs  ^^^er  manner  than  it  was.     The  obvious  meaning  of  the 

vs.  statute  was  pursued,  and  it  furnishes  the  be^t  if  not  the 

rotiny  et  al  ^^,y  j.^,^  ^^^^  ^^^  subject. 

The  decree  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  directions  to  set  aside  the  verdict  of  the 
jury,  and  for  proceedings  in  other  resjiects  not  incon- 
sistent with  this  opinion. 


Motion.  Hart's  Heirs  VS.  Young  et  al. 

[Messrs.  Wicklifie  and  Woolejr  for  Plalntiifs:  Mr.  Crittenden  Sbr  De- 
fendants.] 

From  the  Circuit  Court  for  Montgomery  County. 

May  1.  Chief  Justice  Robertson  delivered  the  Opinion  of  the  Court. 

Where  a  suit  The  principal  question  in  this  case  is,  whether,  on  the 

i^oaght,^7re^  dismission  of  a  suit  in  chancery  (for  land)  against  sev- 

cover  land,  a-  ^^al  persons,  cach  claiming  and  defending  on  a  separate 

Sefendantsywho  title,  distinct  from  and  unconnected  with  the  title  or 

hold  4r  defend,  defence  of  any  of  his  co-defendants—each  person,  so 
some  under  one     ...  ,;;,..,.         .  •!!  j  ij 

title,  some  un-  Claiming  and  defending,  is  entitled,  under  a  general  de- 

wnnS^*^'wi?h  ^^^^  against  the  complainant  for  the  costs  of  the  suit-  to 

each  other :  if  an  attorney's  fee  of  ten  dollars  ? 

m?saSV"<»^      "^^^^  amount  of  an  attorney's  tax  fee  in  a  suit  in  chan- 

decreed  to  the  cerv  for  land,  is  fixed  at  ten  dollars,  by  an  act  of  1820. 

defendants,  the  -  ri,v^o/  1  ^A 
taxation  is  to  *  ^^^^  *2*- 
inoludeumuy      jj^^^^  ^g  ^\^^i  statute  only  prescribes  the  amount  which 

-~Sio  each—  shall  be  allowed  for  an  attorney's  fee  to  each  person  en- 
M*toandbd^  titled  thereto,  we  must  look  to  the  practical  interpreta- 
pendent  titles  tioD  of  the  general  law  allowing  costs,  for  an  answer  to 
anddefences.     ^|^^  question,  whether  more  than  one  attorney's  fee  can 

Upon  9n  ex         ^ 
parte  proceed-  be  taxed  in  any  one  suit. 

Kn^'te'to*  When  a  claimant  to  a  tract  of  land  held  or  claimed 
atnifttclerkaa  adyersely  to  him,  by  several  persons,  each  claiming  a 
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separate  parcel  under  a  title  distinct  from  and  uncon-  Spring  Term 
nected  with  the  parcel  and  title  of  the  other,  is  permit-       i  &  *  ^ . 

ted  to  maintain  one  suit  against  all  of  them,  for  recover-  HarVs  hein 
ing  the  entire  tract,  each  person,  so  sued  and  so  claim-  vi. 

ing  and  holding,  may  be,  and,  as  to  his  defence  and  his  —— ^  ^  -  -i 

costs,  should  be,  deemed  a  sole  and  single  party  ;  and  l!Jgtg^no  cost« 

if  the  suit  be  dismissed  as  to  all,  or  only  a  part  of  the  aretecoverablc. 

several  defendants,  each  one  of  the  successful  party,  who  ^  motion  was 

-  '^•^.      made  in  the  ct. 

held  and  uefenaeu  a  separate  parcel,  under  a  separate  ti-  below,  to  direct 
tie,  may  be  entitled  to  a  separate  attorney's  fee.  Mor-  Jjjjde^v^ atl 
gan  vs.  Curky  3  Mar.  294.      *  tomey's  fees  in 

But  all  who  hold  and  defend  under  the  same  title,  J^?^  ^t  wm  so 
constitute  but  one  class  of  defendants,  and  but  one  par-  ordered,  ir  that 
ty,  and  therefore  would  be  entitled  altogether  to  only  to^tlw^g^f  pay 
one  attorney's  fee.  the  cost  of  thw 

In  this  case,  there  having  been  about  a  hundred  de-  court, the direc- 
fendants  in  a  suit  in  chancery  for  land,  the  court,  after  tion  to  the  clerk 

-1.       .     .         t      ■  .11  ■    •  .  .      i.  ji    t       M  approved, but 

dismissmg  the  bill,  and  decreemg  costs  in  favor  of  the  the  onler  as  to 
defendants  generally,  directed  the  clerk  to  tax  seventeen  the  costs  of  the 

o  J"*  ^  ^  motion,  revere- 

attorney's  fees,  at  ten  dollars  each — ^^  it  appearing  (as  ed— no  costs  or 
the  record  states,)  that  there  are  seventeen  original  pa-  ^^^  ^*^** 
tents  on  the  land  in  controversy,  and  that  there  were  as 
many  separate  defences." 

Admitting  the  fact  to  have  been  as  thus  stated,  (and 
we  have  seen  nothing  which  contradicts  it,)  the  order  of 
the  court  was  allowable  and  proper.  Under  the  gen- 
eral decree  for  costs,  each  defendant  who  claimed  a  sep- 
arate parcel,  and  defended  under  a  distinct  and  inde- 
pendent title,  was  entitled  to  a  tax  fee  of  ten  dollars. 

But,  as  the  object  of  the  motion  was  only  to  instruct 
the  clerk  as  to  his  duty,  and  the  motion  itself  was  ex 
parte  in  its  character,  and  depended  on  the  record,  it 
wa^  not  right  to  adjudge  against  Hart's  heirs  the  costs 
of  such  a  procedure. 

The  decree  hr  costs  is  therefore  reversed,  and  the  or- 
der for  taxing  the  attorney's  fees  is  affirmed,  without 
costs,  or  damages. 
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749     6i«B.  Gates  vs.  Blincoe  et  al. 

[Mr.  Monroe  and  Mr.  Caliioon  for  Plaintiff:  Mmirs.  Morebead  and  Brown 
for  Dalendanta.] 

From  the  Circuit  Court  for  Haitcock  County. 

Jifoy  1.        Chief  Justice  Robertsou  delivered  the  Opinion  of  the  Court. 

K  piibtie  Bvi-  The  plaintiff  sued  the  defendants^  in  ease,  for  diverting 
S^'by'Jj  jthc  water  from  his  mill,  by  cutting  a  ditch.     Tii^y  at- 
5cMiy-a  private y  tempted  to  justify,  on  the  ground  that  the  mill  dam  was 
?ho>e  beared  by [•  nuisanco,  which  they  had  a  legal  right  to  abate.        ^ 
^'  On  the  trial,  the  court  instructed  the  j<iry  that — ^*  if 

the  abating  of  the  water  occasioned  [by  the  dam]  was  a  nuisance,  or 
a  nniaance,  the  /^  (een  a  nuisance,  and  was  like  to  become  so  again, 
edsachmoatbe  the  defendants  had  a  right  to  cut  a  ditch,  and  draw  off 
^•"^abaTed*^  the  water,''  and  thereupon  the  jury  found  a  verdict  for 
that  it  had  been  the  defendants,  on  which  the  court  rendered  a  judgment 
:S7l.t  in  b«-  of  the  action. 

to  apain,  will  Any  person  who  is  injured  by  a  private  nuisance  may 
proceeding.  abate  it ;  and  a  public  nuisance  may  be  abated  by  any 
In  caae  of  im-  one,  even  though  it  may  not  have  occasioned  any  spe- 
ofTnokimce!  ^'^^  damage  or  inconvenience  to  him  ipdividualiy.  t 
it  may  be  pre-  Hawk.  P.  C.—t.  75,  8.  12.  Ba.  Mr.  tUk  Jfuisance  (C.) 
jSn!^"'"'^  R^ll on  Cnmei,  303. 

An  indictment  But  whether  the  evidence  was  sufficient  to  prove,  that 
medy'^^^^ingi  the  mill  dam  was  a  nuisance,  and  was  subsisting  as  such 
one  who  haa  when  the  ditch  was  cut — or  whether,  if  it  were  a  nui- 
monnviiance."  sance,  it  was  public,  or  private  merely,  and,  if  the  lat* 
Whereadofen-  ter,  whether  the  defendants,  or  any  one  of  them,  was 
^tlfy^^'aS  prejudiced  by  it— are  questions  of  fact,  respecting  which 
fer  which  be  ia  we  shall  not  HOW  express  an  opinion  ;  because,  *accord- 
lag.thatit  waa  ^^S  ^^  ^^Y  ^^owable  deduction  from  the  proof,  the  in* 
o^y.the  act  of  struction  by  the  court  is  deemed  erroneous,  and  there- 
uMhl^the^ju-  f^^y  on  that  ground,  were  there  no  other,  the  judg- 
ry  ia  to  dedde  ment  must  be  reversed,  and  the  case  be  remanded  for 
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tnother  trial,  when  the  facts  may  assume  a  different  as- 
pect. 

In  the  opinion  of  this  court,  the  instruction  is  erro- 
neous in  three  particulars  : 

Rr^.  It  is  not  strictly  true,  that  <'  if  the  dam  had  been 
a  nuisance,  and  was  Uke  to  bee(me  so  againj^^  the  defend- 
ants had  a  right  to  abate  it.  Unless  it  was  a  nuisance  at 
the  time  when  the  ditch  was  cut,  no  person  had  a  right 
to  stop  or  obstruct  the  mill  without  the  owner's  con- 
sent. It  is  not  now  material  whether  the  evidence  tend- 
ed to  prove  that  the  dam  was  a  nuisance  when  the  ditch 
was  cut ;  for  the  instruction  clearly  implies  that,  though 
It  may  not  have  been  l^n  a  nuisance,  the  defendants  bad 
St  right  to  abate  it  if  it  had  been,  and  would  probably 
again  become,  a  nuisance  ;  and  it  is  evident  that,  even 
though  it  may  have  been  once  a  nuisance,  and  might 
again  become  so,  it  may  not  have  been  a  nuisance  when 
the  ditch  was  cut  by  the  defendants.  A  probability 
that  a  thing  may  become  a  nuisance,  or,  in  other  words, 
an  actual  and  substantial  annoyance,  public  or  private, 
does  not  make  a  nuisance  which  can  be  lawfully  abated; 
and  therefore.  Lord  Hardwicke,  in  an  anonymous  case 
in  third  JUk.  said  that — *<  the  fears  of  mankind,  though 
they  may  be  reasonable,  will  not  create  a  nuisance." 

In  a  proper  case,  when  the  danger  is  imminent,  a  nui- 
sance may  be  prevented  by  injunction ;  and  for  that 
which  had  been  a  common  nuisance,  an  indictment 
would  be  an  effectual  and  impropriate  remedy.  ^ 

A  nuisance  must  be  actually  subsisting,  to  the  injury 
of  the  public,  or  of  some  individual,  before  any  person 
should  be  suffered  to  resort  to  a  remedy  so  critical,  pe- 
rilous and  extraordinary,  as  that  of  his  own  will  and 
power,  which  necessity  alone  indulges,  in  cases  of  ex- 
tremity or  of  great  emergency,  in  which  no  ordinary 
remedy  will  be  altogether  effisctual.  The  public  peace 
should  not  be  jeoparded,  by  permitting  individuals  to 
redress  their  own  wrongs,  when  they  might  obtain  ad- 
equate security  and  indemnity  by  a  resort  to  any  of  the 
ordinary  remedies  in  courts  of  justice." 

Prima  facUf  a  mill  dam  which  was  once  a  nuiuuioe 


Spring  Texm 

Oates 

▼I. 
Blaneoeeial, 

whether  the  nai 
Mnce  was  %. 
public,  or  a  pri- 
vate, one ;  and 
if  the  latter, 
whether  it  in« 
jored  the  defen- 
dant, ao  that 
he  might  abate 
it.  Inatmetiono 
which,  dure- 
gard  these  di8^ 
tincHant,  and 
tell  the  ivy  thai 
*ifthedaRi  was 
a  nuisance,  the 
defendant  had  a 
right  to  abate 
it,*  cannot  be 
sustained. 

If  «    party, 
in    abating    a 
does 


more  injnry  to 
another  than 
was  neceasary 
Oo  effect  the  lo« 
_  object, 
is  liable  to 
an  action. 


Digitized  by  VjOOQIC 


160 


DECISIONS  OF  THE  COURT 


Spring  Torm 
1834. 


Gates 

vs. 

BUncoeet  aL 


will  continue  to  be  so  as  long  as  it  exists  ;  bat  it  may 
not ;  and,  therefore,  as  the  dam  may  not  in  this  case 
have  been  a  nuisance  when  the  ditch  was  cut,  the  in- 
struction was  erroneous. 

Second,  Even  though  the  dam  may  have  been  a  nui- 
sance when  the  ditch  was  cut,  th6  defendants  had  not,  as 
the  court  instructed  the  jury  that  they  had,  a  right,  as 
a  matter  of  course,  to  abate  the  nuisance ;  because  it 
may  have  been,  in  the  opinion  of  the  jury,  a  private 
nuisance  only,  and,  if  so,  no  jperson  who  was  not  injured 
by  it  had  a  right  to  abate  it ;  and  therefore,  as  the  jury, 
and  not  the  court,  had  the  right  to  decide  whether  the 
nuisance  was  public  or  private,  and  whether,  if  private, 
it  annoyed  the  defendants,  oranyofthem^  the  court  erred 
in  instructing  the  jury,  that  if  they  believed  that  the 
dam  was  a  nuisance,  the  defendants  bad  a  right  to,  abate 
it.^ 

Third.  If  the  defendants  had  a  right  to  cut  a  ditch  for 
'abating  a  nuisance,  their  right  was  limited  to  that  which 
wa&  a  nuisance :  they  had  no  right  to  draw  off  more 
water  than  so  much  as  would  abate  the  nuisance.  If 
they  transcended  that  limit,  they  did  an  injury  to  the 
plaintiff  for  which  he  might  have  an  action.  Rex  vs. 
'Hippineauy  1  Strange,  686,  and  RussM  on  Crimes^  306. 
The  ditch  may  have  been  deeper  than  the  end  to  be  le- 
gitimately effected  by  it,  required.  There  was  no  proof 
as  to  that  point,  and  the  instruction  is,  in  that  particu- 
lar, unqualified,  and,  therefore,  is  erroneous ;  because  it 
imports  that  the  defendants  wer^  justifiable,  even  if,  in 
abating  a  nuisance,  they,  wantonly  or  recklessly,  de* 
\  stroyed,  tBUhotU  necessity^  the  total  value  of  the  plaintiff's 
\mill. 

I     Wherefore,  it  is  considered  by  this  court,  that  the 
7  judgment  be  reversed,  and  the  cause  remanded  for  fi 
new  trial. 
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Ross  et  at.  vs  Braydon.  Pet.  &  Sum. 


2il61 


L Menn*  Sanders  and  Depew  for  PlaintiA:  Mr.  RicbudMn  for  Defendant.]  '* 

2d    16] 
From  the  Circuit  Court  roR  Framjclir  Couktt.  ^*   *^ 

Judge  Nicholas  delivered  ihe  Opinion  of  a  majority  of  the         '^•V  ^' 
Coart^Jadge  Underwood  dissenting. 

The  only  point  requiring  special  notice  is  as  to  the  suf-  f^.tion^iipon'^ 

ficiency  of  plea  number  two.  note, alleging iji 

It  says  that  the  note  sued  on,  was  obtained  from  the  ^^  ||  waTobl 

defendants,  by  the  plaintiff,  by  fraud,  covin  and  mis-  ^^  ^  fi*«^ 

,  .  ana    mnrepr^- 

representation.  eentation,      is 

It  was  ruled  in  Sharp  vs.  WhUe,  1  /.  /.  Mar.  106,  that  £>od,  without 

'  stating  the  par- 

a  general  allegation,  that  the  covenant  sued  on  was  pro-  ticulan  of  the 

cured  by  fraud,  constitutes  a  good  plea  in  bar.     We  see  ||2^n"fi[cI^tJSjl 

no  good  reason  for  retracting  that  opinion.     It  not  only  terbeomittad. 

accords  with  high  authority,  but  is  sustained  by  the 

principles  and  analogies  of  pleading. 

In  the  fiAh  edition  of  Chitty's  work  on  Pleading, 
page  570,  he  says,  that,  ^^  a  general  plea  that  a  deed  wa$ 
<  obtained  by  the  plaintiff  by  fraud  and  misrepresenta- 
tion,' is  good,  for  fraud  usually  consists  of  a  muUiplicl- 
ty  of  circumstances,  and  therefore  it  might  be  inconve* 
nient  to  require  them  to  be  particularly  set  forth."  At 
page  613,  he  says,  that  to  a  plea  of  release  the  plaintiff 
may  reply,  ^^  that  it  was  obtained  by  fraud ;  and  it  is, 
in  general,  unnecessary  and  injudicious  to  state  the  par- 
ticulars of  the  fraud." 

The  same  principle  is  distinctly  recognised  and  esta- 
blished in  Tresham's  case,  9  Ca.'llO,  a.  We  know  of 
no  authoritative  adjudication  to  the  contrary,  since  that 
case,  and  the  profession  must  pardon  us  for  not  now  in- 
novating a  rule  which  would  require  a  precision  and 
particularity  not  deemed  necessary  at  that  comparatively 
early  period  in  the  history  of  pleading. 

The  judgment  must,  therefore,  be  reversed,  (Judge 
Underwood  dissenting,)  and  the  cause  remanded,  with 
directions  to  overrule  the  demurrer  to  pleas  number 
two,  five  and  six,  and  for  further  proceedings. 

Vol.11.  21  ^         . 
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^^■w«^*^-  Merrill  vs.  Tevis. 

{Bfr.  Crittenden  for  Plaintiff:  Mr.  Ilaggin  for  Defendant.] 

From  the  Circuit  Court  for  Bracken  Countt. 

J^ay  5.  Chief  Justice  Robertson  delivered  the  Opinion  of  the  Court. 

Theiactsofthe  This  is  an  action  of  detinue  for  a  female  slave,  born 
in  1822  or  1823,  in  this  state,  of  a  slave  named  Rose, 
and  sold,  in  1826,  to  the  defendant,  by  Samuel  Merrill; 
but  claimed  by  Levin  P.  Merrill,  the  son  of  said  Samu- 
el, under  the  will  of  Levin  Payne,  of  Maryland,  who 
died  in  1821,  and  who  had,  some  time  in  1819,  deliv- 
ered Rose  to  the  said  Samuel,  (his  son  in  law,)  and,  in 
the  language  of  the  bill  of  exceptions,  ^'  made  him  a 
bill  of  sale  of  her,  for  five  years."  It  does  not  appear 
that  the  defendant,  at  the  time  of  his  purchase,  or  before, 
had  any  notice,  actual  or  constructive,  of  the  plaintiff's 
title  or  claim.  And  it  appears,  from  the  bill  of  ex- 
ceptions, that  the  plaintiff  was  an  infant  until  within 
about  four  years  prior  to  the  institution  of  this  suit,  in 
1833,  and  lived  with  his  father  until  after  he  became 
twenty  one  years  of  age;  and  thai  Rose  was  brought  to 
this  state,*  from  Maryland,  shortly  after  her  delivery  to 
Samuel  Merrill  by  Levin  Payne,  and  remained  here,  in 
said  Merrill's  family,  until  some  time  after  the  plain* 
tiff  attained  twenty  one  years  of  age,  when  he  left  his 
father,  and  took  her  wjth  him. 
Instractions  of  Upon  this  State  of  case,  the  circuit  court  instructed 
thecircoiteomt  the  jury— first,  that,  if  they  believed  that  said  S.  MerriU 
had  retained  the  possession  of  Rose  for  five  years,  under 
a  contract  (act  of  hiring)  with  Payne,  for  that  term,  and 
that  the  defendant  w^^abonajide  purchaser  of  her  child, 
without  notice  of  the  plaintiff's  claim,  the  statute  of 
frauds  would  protect  him  ;  second,  that  an  adversary 
possession,  for  five  years,  by  the  defendant,  since  his 
purchase/would  bar  4he  plaintiff^s  action,  and  would,  of 
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kself,  vest  the  legal  right  to  the  slave  in  contest  in  the  Spring  Term 
defendant.  ^^^ 

These  instructions  present  the  only  questions  to  be       MerrUl 
considered  by  this  court.     And  we  are  of  the  opinion  vs. 

that  neither  of  the  instructions  can  be  maintained.  ^^^' 


First.  The  condition  of  the  plaintiff  may  not  be  better  if  one  leodi  a 

than  that  of  his  testator  would  have  been,  had  he  lived  e^wWchTdlw 

until  the  expiration  of  the  term  of  five  years,  during  a  term,  is  to  ra- 

which  Samuel  Merrill  held  Rose,  and  had  then  died.   As  a^hW^^party! 

there  is  no  proof  that  the  alleged  bill  of  sale  was  record-  the  termor,  da- 

ed  in  .Kentucky,  had  Samuel  Merrill  held  the  possession  ^^^  ho^^onw 

of  Rose  for  five  years,  in  (his  $laU^  and  then  sold  lier,  the  der  the  bailor, 

statute  of  frauds  would  have  protected  the  purchaser  reversioDer. 

Bgahist  Payne,  whether  his  contract  with  Merrill  had  iftheagreement 

been  a  loan,  or  had  been  a  sale,  or  hiring  for  the  term  ^?'  ^^  nvtr-- 

m  nve  yetirs  or  more.     And,  although  Samuel  Merriu  case,  was  not 

had  not  been  in  the  possession  of  Rose's  child  as  long  as  |"  ^IJtnowied*" 

five  years  before  the  sale  to  the  defendant,  neverthe-  ed  and  record. 

less,  if  he  had  been  in  the  possession  of  Rose,  under  1^'^^***^^^ 

Paj^,  five  years  or  more,  in  Kentucky,  iMrhen  the  de-  ciaimmg  nnder 

fendant  bought  her  child,  the  statute  of  frauds  applied  JjlJielSil  ^ 

as  well  to  the  child  as  to  the  mother  ;  because  whenev-  ^  ■t^^,  for 

er  a  bona  fide  creditor  or  purchaser  had  a  right  to  consi-  fo^eeuiMsredil 

der  Samuel  Merrill  to  be  the  owner  of  the  mother,  he  ^  *"^  P"""- 

liad  an  equal  right,  of  course,  to  deem  him  to  be  the  thebailee,with- 

owner  also  t)f  her  child.  t^  »<>**"»  T^i'l 

»i»  II         1     r^  ■    »«.■!■      «  •    •  n  be  protected  by 

If,  as  alleged,  Samuel  Merrill  had  a  right  to  Rose  the  etatute  of 

for  five  years,  under  his  bill  of  sale,  the  will  of  Payne  ^rmfpriic^b 

vested  in  the  plaintiff,  only  the  reversionary  interest  ;  applies  to  the 

and,  therefore,  the  possession  by  Samuel  Merrill,  dmng-  giavt^®^'*^  j^^ 

f^  term  which  the  bill  of  sale  specijiedy  should  not  be  deem-  ring  or  after  the 

ed  to  have  been  the  possession  of  his  son  (the  plaintiff,)   f^^  JokSng^r^ 

nor  under  his  title,  but  should,  nothing  appearing  to  the  the  bailee  aod 

contrary,  be  deemed  to  have  been  under  the  title  of  IjC-  un^rhim^M? 

vin  Payne  ;  and  consequently,  if  Samuel  Merrill  held  be  in  this  state; 
»         d/  .     »r  .  1  ..        .  .  *L«     thestatatedoee 

Kose  nve  years,  in  Kentucky,  under  and  in  virtue  of  his  not  apply  to  a 

contract  with  Pavne,  so  that  the  statute  of  frauds  would  pow««on  *>eW 

•  I         «.         m  anotherstate. 

have  operated  on  Payne's  right,  it  would  equally  affect  q^^  ^^  ^^ 

sessedofachal- 
tel  to  hold  for  a  term,  after  which  it  was  to  vest  in  another,  and  when  the  term  expired, 
they  were  both  living  together  in  the  same  family :  the  actoal  possession  may  be  pre- 
stimed  to  have  changed  at  the  moment  when  the  right  of  possesrion  changed — a  jury 
kiiay  80  find,  without  proof  of  any  action  of  the  parties  hi  reference  to  the  possession. 
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^^i7^r^  the  plaintiff's  right,  because  Aw  only  riirht,  derived  from 
Payne's  will,  was  the  reversion  to  which  the  testator 
wa^  entitled  after  the  termination  of  the  term  of  five 
years.  But  the  Kentucky  statute  of  frauds  cannot  ope* 
'  rate  upon  any  possession  of  Rose  by  Samuel  Merrill  in 
Maryland*  And,  as  the  will  vested  the  title  to  Rose  in 
the  plaintiff  at  the  eipiration  of  his  father's  term  of  five 
years,  and  as,  at  that  time,  he  was  an  infant  livkig  with 
his  father,  the  possession,  which,  in  general,  should  be 
deemed  to  follow  the  title,  might  be  presumed  to  have 
been  in  the  son,  the  plaintiff,  and  not  in  the  father,  from 
the  moment  when  the  father's  term  of  five  years,  which 
he  claimed  to  have  derived  from  Payne,  had  ended  ; 
and,  of  course,  in  that  event,  if  any  portion  of  the  term 
had  expired  before  Samuel  Merrill  brought  rose  to  Ken- 
tucky, he  may  never  have  been  in  the  possession  of  her 
as  long  as  five  years  in  this  state. 

Wherefore,  as  the  first  instruction  does  not  discrimi- 
nate between  a  possession  in  this  state  and  a  possession 
in  Maryland,  or  between  a  possession  under  the  title  of 
Payne  and  a  possession  under  the  title  of  the  plaintiff,  it 
must  be  deemed  erroneous ;  because,  conceding  every 
thing  hypotheticaliy  assumed  in  it,  the  jury  might  have 
inferred  a  state  of  case  to  which  the  statute  could  not 
apply,  and  which  might  entitle  the  plaintiff  to  a  jndg- 
ment,  if  the  whole  transaction  should  be  deemed  fair 
and  candid. 
The  act  of  lim-  Second.  As  the  plaintiff  was  an  infant  when  bis  cause 
itatioDi.  barring  of  action  accrucd,  and  five  3'ears  bad  not  run  from  the 

the  Tight  to  re-   , .  %  .         ,     .       •  .  ^  . 

coverasiaveaf-  time  when  he  attamed  twenty  one  years  of  age,  to  the 
h^\^^  f^^fi^^  institution  of  this  suit,  and  as  no  person  but  the  plaintiff 
yeara»  saves  the  had  any  cause  of  action  at  the  date  of  the  defendant's 
fc^5*  eare^CT  purchase,  the  statute  of  limitations  cannot  bar  the  ac- 
they  attaiQ  to  tion  *,  nor  can' the  duration  of  the  defendant's  adversary 
full  age.  possession,  of  itself,  vest  the  legal  right  in  him,  so  far  as 

it  is  called  in  question  in  this  suit. 

Wherefore,  the  judgment  of  the  circuit  court  must  be 

reversed,  and  the  cause  remanded  for  a  new  trial. 
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Harrod  vs.  Hill.  Replevin. 

[Mr.  Todd  and  Mr.  Henidon  for  Plaintiff:  Messrs.  Sandera  and  Depew 
ibr  Defendant.] 

From  the  Circuit  Court  fob. Franklin  County. 

Chief  Justice  Robertson  delivered  the  Opinion  of  the  Court.  May  5. 

This  is  an  action  of  replevin,  in  which,  though  the  of-  In  replevin, 

ficer  returned  that  he  had,  according  to  the  command  of  ^^^^^^'s 

the  writ,  restore^l  the  profterty  which  had  been  replevi-  return,  that  ho 

ed,  the  circuit  court  rendered  judgment  retamo  habendo^  propSty  repla* 


as  well  as  for  damages  and  costs.  vied,  it  in  error 

The  judgment  retomo  is  erroneous.  But,  though  this  is  ^^^  retoSn^w 
admitted,  tlie  counsel  for  the  defendant  in  error,  having  f^endo;  nor 
produced  a  supplemental  record  shewing  a  remUtUvr  of  tar  of /A^Jatn. 
*'  the  damages*^  in  the  circuit  court,  and  offering  to  enter  **"'  ^™  ^^ 

*.i  ...|.  ..  I  !■•        error,    aa  tntu 

a  similar  remtUitnr  in  this  court,  insists  that  the  judg-  y   no  release 
ment  should  be  affirmed.  of  the  judgment 

_    .  ...  .  .      ,  .  ,  r      /^  *  return. 

It  IS  not  material  to  determine  whether,  as  was  said  by      whetW  the 

the  supreme  court  of  the  United  States  in  The  Bank  vs.  pw«*ico  of  tha 

Ahley^  2  Peters y  337,  a  rennltilur  in  the  inferior  court  af-  Court,  a?tot^ 

ter  error  brought,  should  be  available  in  this  court,  so  as  «^>  of  a  re- 

^  mittimr  in  tba 

to  produce  an  affirmance  at  the  costs  of  the  defendant  in  court  below,  af- 

error.  Nor  need  we  intimate,  whether  this  court  should,  2Jo®i5[*"be'^U 
or  could  rightfully,  establish  such  a  rule  as  that  made  rule  here— not 
by  the  supreme  court  in  the  case  in  Snd  Peters  (supra,)  ^^^»^^ 
as  to  the  effect  of  a  remittitur  in  this  court :  because,  in 
this  case,  the  judgment  for  a  return  of  the  property  has 
not  been  remitted,  and  no  offer  to  remit  it  has  been 
made  here,  or  in  the  circuit  court. 

Wherefore,  for  the  error  in  giving  judgment  (by  de- 
fault,) for  a  return  of  the  property,  the  restoration  of 
which  by  the  officer,  pursuant  to  his  writ  is  proved  by 
his  official  return  upon  it,  the  judgment  must  be  revers- 
ed, and  the  cause  remanded. 
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Assumpsit.  Colemail  VS.  SimpSOn. 

[Mr.  G.  Davis  for  PlaintiflT:  Mr.  Scroggin  for  DeTendant.  J 
Feom  thk  Circuit  Court  f«r  Bourbon  Cquvtt. 
May  5.  Judge  Undrrwood  delivered  the  Opiaion  of  the  Court. 

A  contract  to  This  is  an  action  of  assumpsit  for  work  and  labor.  It 
SJJ  l^r.'^iy  seems  that  Polly  Coleman,  the  plaintiff,  was  placed  by 
be  inferred  from  her  father,  when  a  small  girl,  with  the  defendant,  Simp- 
withont  prooV  ^^^y  ^^  whose  house  she  lived  until  she  was  twenty  four 
of  any  expreM  or  five  years  of  age,  when  she  was  driven  away  ;  thai 

"r  ^  ^  she  labored,  ever  since  she  was  large  enough,  faithfidly 
For  woric  done         ,  ..        n       •      ..        .  ^      ,       »  .  .      .     "^ 

by  one,  at  ihe  &nd  continually,  in  the  defendant's  service,  spinnmgf 

lequMt  ®*  *»-  weaving,  washing,  cooking,  cutting  wood,  and  even 

any  atipaiation  carrying  wood  from  the  forest ;  that  she  was  clothed 

aaiq  price,  the  qj,^  ^f  ^|,^  ^^^  materials  as  those  worn  by  the  defend- 

promise  by  the  ant's  wife  ;  that  she  slept  in  the  same  house  and  eat  at 

^7h"wr^  ^^^  same  table,  with  the  defendant's  family,  and  that  her 

er  deserves  to  services  were  worth  as  much  as  those  of  any  female  ea»- 

^^^    .  ployed  in  performing  such  work  as  she  did.     It  appear- 

feinaie,^aspia  ed  that  the  defendant  and  his  wife  ordered  and  directed 

ced,    when   a  |he  plaintiff  in  the  performance  of  her  work,  as  they 

lint's  family,  would  a  Slave,  with  some  difference  of  manner,  and  thai 

andremamedat  ^\^^  plaintiff,  although  not  deficient  in  intellect,  was  nev- 

baitl  iat>or,  re-  ■ ,  . 

ceiving  bat  a  erthelessvery  ignorant,  having  received  little  or  no  morid 

^d  sbe^^M  or  intellectual  instruction.  The  defendant's  wife  i^erform- 
34,  when  she  ed  the  same  kind  of  work  as  that  done  by  the  plaintiff. 
Tj^^^bI^  ^^  was  proved,  that  the  defendant  went  to  see  the 
ibrpay  for  her  plaintiff,  after  this  suit  was  brought.  During  the  inter- 
thir^e  ^^  ^*®^'  ^''®  plaintiff  appeared  to  be  much  alarmed,  and 
<the  evidence  told  the  defendant  she  had  authorized  no  one  to  bring 
Sriy*  r^ed^in  ^^^  **'''^>  ^''^  "^^  know  of  its  existence,  and  had  no  de- 
thetext)  shonid  mand  against  him.  The  defendant  proved,  that;the  plain- 
mitied  to  'the  tiff  said,  on  his  last  visit  to  her,  for  the  purpose  of  try- 
jBiy— who,  if  ing  to  settle  the  suit,  being  considerably  alarmed,  that 
fiomailthecir-  ^e  had  not  authorized  the  bringing  of  the  suit,  and  did 
^"^t^^^t  not  know  of  its  existence. 

the  piaiuUff  to  Upon  the  foregoing  evidence,  the  court,  on  motion  of 
and  that  there  ^^^  defendant,  instructed  the  jury  to  find  as  in  case  of  a 
was  a  promise   non  suit, 

\ 
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We  think  the  jury  might,  from  the  evidence  given  by 
the  plaintiff,  have  come  to  the  conclusion,  that  the  work 
and  labor  performed  by  the  plaintiff  was  not  done  as  a 
volunteer,  without  hope  or  expectation  of  reward  be- 
yond the  food,  raiment  and  lodging  furnished  the  plain- 
tiff. Where  there  is  no  positive  proof  of  an  express 
contract  to  pay  for  work  and  labor,  the  existence  of  such 
a  contract  may  be  inferred  from  circumstances ;  and  we 
are  of  opinion,  that  the  jury  might,  from  the  circum- 
stances of  this  case,  have  come  to  the  conclusion,  that 
the  defendant  promised  expressly  to  compensate  the 
plaintiff  for  her  services,  after  her  arrival  at  full  age. 
Where  work  is  done  at  the  request  of  another,  the  law 
will  imply  a  promise  to  pay  for  the  work  whatever  sum 
the  laborer  deserved  to  have,  although  no  price  was 
agreed  on.  Whether  work  is  done  on  request,  or  not, 
is  to  be  proved,  like  other  facts,  either  positively  or  cir- 
cumstantially. We  think  the  facts  of  this  case  would 
have  authorized  the  jury  to*  decide,  that  the  plaintiff  la- 
bored for  defendant  at  his  request.  If  that  should  be 
ttieir  conclusion,  the  law  implies  a  promise  on  the  part 
of  defendant  to  pay  the  plaintiff  what  she  deserved  to 
have,  and  the  jury  should  have  given  it  in  damages. 
But  if  the  jury  shall  be  of  opinion,  that  there  was  no 
express  contract  to  pay  the  plaintiff  the  value  of  her  ser- 
vlees,  and  that  the  defendant  did  not  request  the  plain- 
tiff to  perform  the  work,  but  that  she  did  it  of  her  own 
accord,  through  kindness,  or  with  a  disposition  to  re- 
compense the  defendant  for  her  maintenance  so  long  as 
she  continued  a  member  of  his  family,  then  they  ought 
to  find  for  the  defendant. 

We  think  the  plaintiff's  declarations,  in  a  state  of  a- 
larm,  about  her  ignorance  of  the  institution  of  the  suit, 
and  having  no  demand  against  the  defendant,  should  not 
conclude  her.  The  jury  should  have  been  left  to  give 
them  such  consideration  as  they  deserved.  They  may 
have,  tended,  in  some  degree,  to  explain  the  true  attitude, 
of  the  parties. 

Judgment  reversed,  with  costs,  and  cause  remanded 
for  a  new  trial. 


Spring  Vferm 
1834. 


oo  his  put  to 

Cy  her,  ahonld 
ve  found,  for 
her,  the  Talae 
of  her  Mrriceiy 
from  the  time 
shecsmeofafe. 
Bat,  if  they  he- 
liered  that  the 
eervioeiwereTo 
luntar? ,  or  in- 
teadeo  merely 
Bsarecompenee 
for  her  Mnpoft, 
they  ought  to 
have  fowid  for 
defendant.  In- 
stmctiontas  in 
case  of  a  non- 
soit,  were  erro- 
neous. 

A  female  plain- 
tiff, visited  by 
defcndant,seek^ 
ing  to  settle  the 
controTersy  — 
denied,  in  a 
sute  of  alarm, 
that  she  antho- 
rizad,  or  knew 
of,  tbesnit,and 
said  she  had  no 
demand  on  de- 
fendant :  —  not 
gronod  fi»r  a 
turn  9uit;  tho 
jvry  may  take 
this,  wiUi  tho 
othor  evidence* 
and  allow  it 
what  weight 
they  will. 
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CoTBHAKT.  Glass  vs.  Read. 

[&fr.  C.  Ab  Wicklifie  and  &Ir.  Chapeze  for  Plaintiff:  no  appearance  for 
Defendant.] 

Fboh  the  Circuit  Court  for  Hardin  Couktt. 

May  5.  Jadge  Nicholas  delivered  the  OpinioD  of  the  Court. 

In  the  sale  and  The  pleadings  in  this  case  present  the  question,  vrheth- 

j^Id^SS!i»it^  ®^  ^•*®''®  ^'*®  **'*  *"^  assignment  of  a  judgment,  with- 
oDt  recoono,  out  recourse,  is  the  consideration  of  a  covenant,  the 
pli«d  wan-antyl  Subsequent  reversal  of  the  judgment  will  be  such  a  fail- 
that  the  jadg-  ure  of  Consideration  as  to  bar  a  recovery  on  the  cove- 

ment  and  pro-     '      . 
caedingiareiree   "****• 

pnrdiMa-  rana  ^^  sufficient  reason  suggests  itself,  why  a  supposed 
tlvit  risk ;  and  legal  demand,  which  is  clothed  in  the  form  of  an  exist- 
offlTrabsMMt  ing  judgment,  may  not  be  a  fair  subject  of  barter  or 
TOTeiBal  t)ff  the  Bale,  even  though  the  judgment  be  erroneous,  and  liable 
wEck^/oTal  ^^  ^  reversed.  The  haxard  of  reversal  is  an  incident, 
void  the  paT-  the  risk  of  which  the  purchaser  must  be  presumed  to 
price  paid,  or  incur,  tsniess  he  guards  himself  against  it,  by  an  express 
stipulated  for  it,  covenant  from  the  vendor.     If  it  be  a  vendible  thing 

upon  the  greimd  ^ 

of  «  failure  of  at  all,  as  it  must  be  admitted  to  be,  the  validity  of  the 
^onsideratioB.  ^^i^  pf  j|  ^j^^jj  never  be  tested  by  its  actual,  intrinsic  val- 
eale  oFa^note  ^^  merely.  The  chances  against  a  reversal  may  well 
there  is  an  im-  be  sucb,  in  the  estimation  of  a  purchaser,  as  to  induce 
that  it^^is^^u^  him  to  speculate  on  his  faith  in  them.  It  is  his  concern, 
tn«--no  forge-  to  take  care  not  to  pay  more  than  the  chance  is  worth. 
rvkty  (where  It  was  held  by  Lord  Mansfield,  to  be  a  fair  subject  of 
^withOTt*"^  ^^f^^^  whether  a  particular  judgment  to  which  a  writ 
course)  that  the  of  error  was  prosecu ted,  would  be  reversed  or  not. — 
St,b?whom  '^^^  ^'^'^^  ®^  preventing  the  reversal  of  a  judgment, 
the  note  pur-  tannot  be  a  less  fair  and  legitimate  subject  of  specula- 
been  executed!  ^'^"'     Each  party  must  be  presumed  to  act  on  his  own 

was  good  aad  opinion  of  the  law,  and  the  manner  in  which  it  will  be 
iafiicieat.  *^  ••..,.  ,      - 

expounded  by  the  apjiellate  court,  and,  of  course,  to  in- 
cur the  hazard  of  an  error  in  his  judgment. 
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The  sale  of  a  reversible  judgment,  carries  iivith  it  no    SjMiog  Term 
implied  warranty  that  it  is  irreversible,  any  more  than        18  84. 
the  sale  of  a  bad  titlp  to  property,  without  warranty,         q^^^ 
whilst  in  adverse  possession,  carries  with  it  a  warranty  vb. 

that  the  title  is  good,  or  of  some  value.  A  bad  title  of  ^—^ — 

that  sort,  is  as  utterly  worthless  as  a  reversible  judgment 
can  be  ;  yet  we  believe  it  never  has  been  seriously  coa* 
tended,  cither  that  it  was  not  vendible,  or  that  the  sale 
of  it  produced  any  implied  warranty  on  the  part  of  the 
vendor.  The  sale  of  a  reversible  judgment  is  not  like 
the  sale  of  a  forged  note.  The  sale  of  a  note  is  accom- 
panied with  an  implied  warranty  of  its  genuineness,  be- 
cause the  vendee  can  never  be  presjumed  conusant  of  the 
fact,  that  it  is  a  forgery.  But  the  reVer^Ible  or  irreversi- 
t>le  quality  of  a  judgment,  depends  upon  whether  it  has 
a  proper  legal  foundation  or  not,  which  again  depends 
upon  what  the  law  is,  with  regard  to  that  particular  case, 
and  of  this  all  men  are  presumed  to  be  equally  conusant. 
If  the  validity,  or  Invalidity,  of  a  note,  as  the  obligation 
of  the  apparent  obligor,  depended  upon  the  proper  execu* 
tion  of  a  power  by  an  agent,  one  who  purchased  the  note 
with  full  knowledge  of  all  the  facts,  and  without  an  as- 
signment from  the  vendor,  would  have  no  recourse  up- 
on  the  vendor  because  of  the  legal  insufficiency  of  the 
power  to  bind  the  apparent  obligor. 

If  a  judgment  be  a  vendible  something,  the  purchase 
money  paid  for  it  cannot  be  recovered  back  whilst  it 
aemains  in  force,  merely  because  it  is  reversible,  for  it 
may  never  be  reversed;  and  if  there  hfi  no  implied  war- 
ranty that  it  never  will  be  reversed,  neither  can  the  pur* 
chase  money  be  recovered  back  when  a  reversal  takes 
place.  Neither,  therefore,  can  its  subsequent  reversal  be 
yelied  on  ^  a  total  failure  of  consideration,  in  bar  of  a  co- 
venant of  ^hich  its  sale  was  the  consideration.  There 
would  be  the  same  pretext  for  treating  the  subsequent 
death  of  a  horse,  the  sale  of  which  constituted  the  con- 
sideration  of  a  covenant,  as  amounting  to  a  total  failure 
of  consideration.  The  judgment  must  be  reversed,  with 
costs,  and  cause  remanded,  with  directions  to  overrule 
the  demurrers  to  the  replications  to  defendant's  ple^, 
and  for  further  proceedings  consistent  fae#ewith% 

Vol.  IR  1ft 
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Obakpskt.     (jass  and  Bonta  against  Wilhiie  and 
Others — a  society  <rf  JShakere. 

[Mr.  Owsley  hr  Appellants :  Mr.  p^ttenden,  Mr.  Haggia  and  Mr. 
Canningbaoi  for  Appellees.] 

'!t*ROM  THE  CiaCVIT  CoUlLT  ^OR  LiRCOLN  CoUKTY. 

I  2d  170|   May  5.        Jddge  Nicholas  delivered  the  following  Opinion  of  a  miijonty  of 
l«iu  49il  ^^®  Court— from  which  Judge  Underwood  dissented. 

24  ITUi 

ii?«  0761^°^^  ^^  "^^^  Tms  is  a  proceeding  in  chancery,  in  behalf  of  6ass  and 
1<r  170  division  of  ibe  Bonta,  two  seceding  members  of  the  religious  society 
ins  fl%i  l^ropertjr  of  the  called  Shtfkers,  vtesident  at  Pleasant  Hill,  in  Mercer 
'  lotoimt^tbeir  coanty,  for  the  purpose  of  obtaining  a  division  of  the 
"*^^M<S"^  property  belonging  to  tlie  society,  and  having  their 
shares  allotted  to  them,  either  upon  the  principle  of 
^equality,  as  two  of  its  covenant  members,  or  according 
to  the  amount  of  property  each  carried  with  him  into 
the  society. 
The  soeiety'a  The  following  is  the  «ubstance  of  the  covenant  or  ar- 
"iifon,''^<Sl2d  ^'^^^^  ^f  association  of  the  society,  signed  by  all  its 
*  the  covenant.'  members,  and  which  constitute  the  terms  of  the  trust, 

upon  which  all  its  property  is  held  : — 
Preamble.  The  preamble  recites  that  it  is  their  &ith  and  invaria- 

ble practice,  that  ^^  all  who  come  into  membership,  do 
freely  and  voluntarily  dedicate  and  devote  themselves 
and  all  they  possess  to  the  service  of  God  forever  ;  and 
it  being  their  faith,  that  the  union  and  relation  of  the 
church,  in  one  joint  interest,  is  a  situation  the  most  ac- 
ceptable to  God,  and  productive  of  the  greatest  good  of 
any  state  or  situation  attainable  on  earth,"  therefore 
covenanted  and  agreed  together  by  these  articles  :— 
Art.  1.  The  as-      F\rst.  To  gather  themselves  together,  and  be  c6nsti« 
solution  form,  ^^^^j  ^^^  formed  in  the  order  of  a  churcif 
Art.  3.   Tnia-      Seomid.  Creates  an  office  of  trustee,  or  agentship,  and 
tees  constituted  appoints  three  of  the  brethren  thereto, 
f'ofnewmcm-      "J^^*    New  members  allowed  to  come  in,  and  bring 
bentobebro't  and  devpte  to  the  joint  interest  of  the  church,  all  such 
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property  as  they  justly  hold  &c."  The  joint  interest  of 
the  church  thus  formed  by  the  free  will  offerings  of  the 
members,  respectively,  shall  be  possessed  and  held  by 
the  whole  body  jointly,  as  their  natural  and  religious 
right !  that  is,  every  individual^  of  or  belonging  to  the 
church,  shall  enjoy  equal  right  and  privileges  in  the  use 
of  all  things  pertaining  to  the  church,  according  to  their 
order,  and  as  every  one  has  need,  without  any  difference 
being  made  on  account  of  what  any  one  brought  in.'^ 
^*  And  it  shall'  be  the  duty  of  alt  the  members  to  support 
and  maintain  the  joint  interest  of  the  church,  according 
to  their  severat  abilities  as  members,  for  the  good  of 
the  whole." 

Fifth.  Makes  it  the  duty  of  the  trustee  or  agentship, 
^<  to  take  charge  of  all  the  property  dedicated,  devoted 
and  given  up,  as  aforesaid,  to  the  joint  interest  of  the 
church,  or  that  may  thereafter* be  given  or  devoted  for 
the  benefit  of  fhe  church."  "  The  said  jbitit  interest 
shall  be  held  by  tttem,  in  the  capacity  of  agents  or  trus- 
tees, and  shall  be  and  remain  forever,  inviolably  under 
the  care  and  oversight  and  at  the  disposal  of  the  trustee 
or  agentship  of  fhe  church,  in  a  continual  line  of  suc- 
cession ;  that  the  transactions  of  the  trustees  in  the  use 
and  disposal  of  the  joint  interest,  ^hall  be  for  the  mu* 
tual  benefit  of  the  church,  and  In  behalf  of  the  whole 
body,  and  to  no  personal  end  or  purpose  whatever.  But 
the  trustees  shall  be  at  liberty,  in  union  with  the  body, 
to  make  presents  and  bestow  deeds  of  charity  upon  such 
as  they  may  consider  the  real  objects  that  are  with- 
out." In  case  of  a  vacancy  in  the  trusteeship,  the  du- 
ties to  be  transferred  and  devolve  on  a  successor  to  be 
appointed" — so*  that  each  individual  appointed  to  the 
ofiiceof  trusteeship,  shall  be  invested  with  the  power 
and  authority  of  managing  and  disposing  of  the  proper* 
t^  and  interest  of  the  church." 

Sevens.  '*  Asthe  whole  end  and  design  of  oor^lH»' 
uniting  in  church  relation,  is  to  receive  and  diffuse 
the  manifold  gifts  of  God,  to  the  mutual  comfort  and 
happiness  of  each  other,  as  brethren  and  sisters  in  the 
gospel^  and  for  the  relief  of  the  poor,  the  widow  and 


^P^K  Term 
1884. 

OatillrBania 

into  the  com- 
mon etock. 


Art.  5.  Tffi. 
tnuteei  to  take 
and  bold  the 
property  in  per- 
I»etaal  snecea- 
aion — the  man- 
ner and  parpo*- 
■es  of  their  hold- 
ing—their pow- 
era  and  datiem 


Art.  7.  Tlko 
mem  ben  cove- 
nant to  give  up 
all  their  .pro- 
pertj  to  their 
church,  for  cha- 
ritable oaea^'e. 
and  relinqi^ 
all  claim  npon  the  society,  or  its  members,  for  ppperty  contributed,  or  aervices  rendered. 
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Spring  Teem    |be  fatherless,  and  saofi  as  may  be  deemed  real  olijecUr 
18  8  4.       ^f  charily  ;  therefore,  we  covenant  and  agree  toge- 
Oan^Bonta  ^^^^t  that  we  will  never  hereafter  make  any  account  of 
ivukii  A*      ^^^^^  ^^  proi)erty  or  services,  devoted  by  us  to  the  pur^ 
5 — \  poses  aforesaid,  or  bring  any  charge  of  debtor  or  dam- 
age, or  hold  any  demand  whatever  against  the  cliurch» 
or  community,  or  any  member  thereof,  on  account  ei- 
ther of  services,  dr  of  ]>roperty  given,  rendered  or  con- 
secrated to  the  aforesaid  sacred  and  charitable  uses.'* 
It  is  dear.tliat.       The  third  article  prechides  any  claim  to  a  division  to 
8d  article,  thwe  ^  made  according  to  what  each  brought  in  ;  and  the 
fan  be  no  diri-  gioffle  question  is,  whether  the  complainants  have  such 

flion  of  the  eT-  .    *  ^    .      ^i  ^         r  .l  •  .  *ui 

fiOaaeearding  An  interest  in  the  profierty  of  the  society,  as  entitles 

to  what  tack  ||,cm  to  a  partition  and  equal  division  with  the  other 

metMer  oto  t  •  ,  *  _, 

tn;  and  equally  members.    There  IS  not,  nor  can  there  be,  any  dispute^ 

t^L^^^^  that  if  thcv  obtain  such  relief,  it  must  be  in  direct  con- 

WDoie    coTen«  •  ^  '  %.t     •  • 

ant,  that  the  in-  travention  of  their  express  agreement.    Nothing  can  be 

whJle'^p«!  plainer  than  the  intent  to  keep  the  property  together  in 
tjr  and  labor  of  perpetuity,  for  society  purposes,  free  from  any  individ- 
shall  be  devoted  ^^'  claims  on  the  part  of  its  members.     The  preamble 
tenhechoreh,*  gets  out  by  declaring,  'Hhat  all  who  come  into  mem- 
porattonT^r  bership  do  freely  and  voluntarily  devote  themselves 
•charitable  pnr-  und  all  they  possess  to  the  service  of  God  forever ;"  and 
port  of  eontin-  that  the  union  and  relation  of  the  church,  in  one  joint 
♦c*forwer^  interest,  is  a  situation  the  most  acceptable"  &o.  and  then 
and  the  qnee- .  covenant,  in  the  first  place,  ^^to  gather  themselves  to* 
radi acov^mt  8^^^^^^  ^"^  ^  constituted  and  formed  in  the  order  of  a 
IS  valid  in  law.    church :"  that  is,  into  a  society  by  the  name  of  '^a 
church."    The  principal  aim,  to  be  gathered  from  the 
preamble  and  this  first  clause  of  the  covenant,  was  to 
build  up  a  religious  society,  ^*  devoted  to  the  service  of 
God,"  and,  as  a  means  of  sustaining  the  society,  that 
<*aU  free  will  offerings"  should  be  dedicated  to  the  ser-* 
vice  of  God,  by  being  devoted  to  the  uses  of  the  socie- 
ty.   The  expectation  was,  that  the  society  was  to  re^ 
main  together,  and,  through  a  sucoession  of  members, 
continue  forever.     It  could  not  answer  the  purposes  of 
such  a  society,  that  the  property  upon  which  it  was  to 
depend  for  its  subsistence,  should  be  the  joint  and  seve- 
ral estate  of  its  members  as  natural  persons,  subject  at 
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tfll  times  to  reclamation  and  division.     Such  a  right    SfNringTcmi 
would  be  obviously  incompatible  with  the  great  lead-       1^84. 
ing  intention  of  buildbig  up  and  perpetuating  the  socie-  Oa$$^Bmttt 
ty,  and  of  dedicating  the  property  brought  into  it,  *^  to  vs. 

the  service  of  God  forever."  If  this  covenant,  then,  ■  *^^^^*^. 
be  construed,  aa  all  covenants  must  be,  with  an  eye  to 
the  subject  matter  about  which  it  was  written,  it  seems  to 
us,  there  will  be  little  room  for  doubt  or  difficulty.as  to 
Us  true  construction.  The  third  article,  after  provid- 
ing for  the  admission  of  new  members  and  their  bring- 
ing in  their  property  and  devoting  it  to  the  ^^  joint  in- 
terest of  the  church,"  provides  that  the  ^^  joint  interest 
of  the  church  thus  formed,"  shall  be  ^^  possessed  and 
and  held  by  the  whole  body  jointly  as  their  nalvrdl  and 
religious  right."  How  as  their  natural  and  religious 
right  ?  The  article  proceeds  to  explain  :  ^*  that  is,  ev- 
ery individual  of  the  church  shall  enjoy  equal  rights 
and  prtviteges  in  the  use  of  all  things  pertaining  to  the 
church,  according*  to  their  order,  and  as  every  one  has 
iveed."  In  other  words,  every  member  of  the  church, 
that  18,  of  the  society,  sliall  use,  according  to  his  need, 
all  things  pertaining  to  the  chur^,  that  is,  belonging  to 
the  society.  The  import  of  the  whole  section  being, 
that  the  property  brought  in  should  become  the  prop- 
erty of  the  whole  society,  as  a  society,  with  a  several 
right  of  use  conferred  on  each  member,  as  a  member, 
and  by  consequence,  only  whilst  .or  so  long  as  he  re- 
mained a  member.  This  construction  is  further  fortifi- 
ed by  the  language  used  in  the  fifth  section,  which  di- 
rects the  trustees  *'  to  take  charge  of  all  the  property 
dedicated,  devoted  and  given  up,  as  aforesaid,  to  the 
joint  interest  of  the  church."  No  terms  of  more  sig- 
nificancy,  or  of  less  ambiguous  import,  than  those  of 
«*  devoted,  dedicated  and  given  up  to  the  church," 
could  have  been'used  to  convey  the  idea  of  an  absolute 
divestiture  of  all  individual  interest  in  the  proijerty, 
otherwise  than  as  members  of  the  society.  When  thje 
article  proceeds  to  declare,  that  the  siiid  joint  interest 
shall  be  held  by  the  agents,  as  trustees,  and  "to  remain 
ftrerer,  in  a  continual  line  of  succession  ;  and  when  it 
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SpriDg  Term    jg  expressly  agreed,  in  the  seventh  article,  that  none  of 

^  ^  ^  ^  •       thena  *'  shall  ever  make  any  account  of  labor  or  proj^er- 

€h9$i'Bonta  ^7  ^^  services,  devoted  by  us,  as  aforesaid,  or  bring 

.  ▼■•  any  charge  of  debtor  or  damage,  or  hold  any  demand 

— i — ll!L  whatever  against  the  church,  on  account  of  services  or 
property,  i*endered  or  consecrated  to  the  aforesaid  sacred 
and  charitable  uses,"  the  language  used  in  the  third  ar- 
ticle is  entirely  cleared  of  all  doubt  or  ambiguity. — 
The  expression  used,  that  the  members  were  to  take 
the  use  as  thier  nakaral^  as  well  as  religious  right,  is 
sufficiently  explained,  by  the  context  of  the  whole 
instrument,  to  mean  nothing  more  than  that  they  were 
to  have  such  right  only  as  members  and  whilst  they 
were  members  of  the  society.  The  palpable  intent, 
to  be  gathered  from  even  the*  most  cursory  considera- 
tion of  the  whole  instrument,  was,  to  tie  up,  for  so- 
ciety purposes,  the  usufruct  of  the  property,  and  have 
it  transmitted  in  perpetual  succession,  as  though  the  pro- 
perty had  been  conveyed  to  a  corporation  of  perdura- 
ble existence.  The  true  point  presented  for  considera- 
tion, is,  whether  this  intent  squares  with  the  rules  of 
Ikwj  or  can  be  effectuated  without  doing  violence  to  set- 
tled principles. 

The  xronndi  The  claim  to  partition  is  asserted  oh  the  ground,  that 
upon  which  the  (he  beneficial  use  or  proprietorship  of  the  several  por- 

right  te  have  a     ,  ..    i         .....  .  .  • 

partition  of  the  iions  of  property  belongmg  to  the  society,  was  in  such 
proi^y, "  ***"  as  were  covenant  members  at  the  dates  of  their  acquisi- 
tion. That  this  beneficial  use  or  proprietorship,  they 
necessarily  held  in  their  individual,  natural,  and  not 
their  society  capacity.  Because,  not  being  a  corpora- 
tion, they  could  not  take  the  use  in  the  latter  capacity. 
That,  all  the  use  attempted  to  be  created,  except  for 
their  individual  benefit,  is  void  for  uncertainty,  and  for 
the  want  of  cestui  que  trusts  capable  of  taking  such  use, 
atid  because  such  use,  if  allowed  to  operate  in  the  man- 
ner intended,  would  create  a  perfietuity.  That  the  co- 
venant  members,  therefore,  took  the  whole  estate  as 
testui  que  trusts^  by  the  legal  effect  of  the  conveyances 
and  of  the  terms  of  the  covenant ;— or,  that  it  is  theirs 
by  way  of  resulting  trust,  as  the  payers  of  the  purchase 
money, — so  much  as  was  intended  otherwise  than  for 
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their  individual  benefit,  being  void  and  inoperative* -~ 
And  that,  beifig  thus  the  joint,  beneficial  proprietors  of 
the  property,  in  their  individual,  natural  capacities,  the 
covenants  in  restraint  of  partition,  and  the  assertion  of 
a  several  proprietorship,  are  repugnant,  idle,  and  mere- 
ly void. 

In  the  argument  of  this  case,  the  attention  of  counsel 
was  invited  to  the  ejSect.and  bearing  upon  it,  of  the  Eng- 
lish statutes  of  mortmain,  of  superstitious  and  of  chari- 
table uses  ;  not  that  we  supposed  the  case  came  within 
the  mortmain  acts,  but  that  the  ground  might  be  thor- 
oughly explored,  and  that  it  might  be  ascertained,  if 
practicable,  that  it  certainly  did  not.  This  society  of 
Shakers  bears  so  perfect  a  resemblance,  except  in  the 
single  particular  of  not  being  incorporated,  to  those  re- 
ligious houses,  against  alienations  to  which  the  mort- 
main acts  were  principally  levelled,  that  we  wished  it 
to  be  ascertained,  from  research,  whether  that  circum- 
stance wouM  except  it  from  the  operation  of  those  acts. 
The  result  of  the  investigation  has  been  to  prove,  that 
the  mortmain  acts  have  always  been  strictly  construed  ; 
that  they  have  been  confined  exclusively  to  corpora-* 
tions,  and  that  no  other  class  of  cases  has  ever  been 
held  to  be  embraced  by  them,  as  coming  within  the 
mischief  they  were  intended  to  remedy.  Even  the  sta- 
tute 23  Henry  VHI.  ch.  10,  which  seU  forth  in  its  pre- 
amble, that  by  reason  of  feofments  made  in  trust  to  the 
use  of  parish  churches,  chapels,  church- wardens,  guilds, 
fraternities,  companies,  or  brotherhoods,  erected  or 
made  of  devotion,  or  by  common  consent  of  the  peo- 
ple, without  any  corporation,  to  the  use  and  intent  to 
have  obits  perpetual,  or  any  continual  service  of  a 
priest,  or  to  such  like  uses,  intents  and  purposes, 
there  groweth  the  same  like  losses,  inconveniences  and 
prejudices,  as  doth  where  lands  are  alieneil  in  mort- 
main, and  renders  void  all  such  uses  ;  even  this  statute, 
though  passed  at  a  time  when  obits  and  priesthood  were 
consistent  with  the  then  established  religion,  was  con- 
strued not  to  apply  to  alienations  in  trust  for  good  and 
charitable  usee :  such  as  finding  a  preacher,  mainte- 
nance of  a. school,  relief  of  maimed  soldiers,  sustenance 


Spring  Term 
1834. 

Qu$$i'BofUa 
WUhiU  ^e. 


The  English 
ftatntes  of  mort 
mainiuidofchR 
rltable  and  fn- 
pentitiouf  vies 
have  ever  been 
conatraedaa  ap- 
plying to  cor- 
paroHons  ez- 
closively.  The 
23  of  H.  VUI. 
c.  10,  which  de- 
clares, that  cer- 
tain feofments, 
made  in  trust, 
to  the  intent  to 
have  oknts  per- 
petual— the con 
tinuni  services 
of  a  priest  4rc. 
shall  be  void, 
have  never,  to 
this  day,  been 
held  to  invalU 
diitetmstsmade 
for  charitable  4* 
useful  purposes 
not  deemed  BU- 
jterstitious.     ' 
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Spring  Term 
«  18S4. 

WUhiu  Sre. 


The  U80  created 
by  the  covenant 
^rtlieBhakcw, 
id  not  sach  as 
would  be  held 
anperstitions  in 
England;  nor  b 
there  any  thing 
illega],  accord- 
ing to  the  laws 
of  this  state, 
in  the  uses  to 
which  their  pro- 
perty is  devot- 
ed. [See  the 
views  ofJud^ 
Underwoods  m 
his  Diseent — 
fosWl  Here, 
where  the  con- 
^titntion  gnar- 
anties  freedom 
and  equality  to 
all  religions,  it 
It  is  not  com- 
petent for  the 
legislatare,  or 
any  coort,  to  de 
nounce  a  use  or 
trust  made  for 
the  benefit  of  a- 
n^  religious  so- 
ciety, as  a  su- 
persHHoiu  use 


of  poor  i)eopl6,  reparation  of  churches,  highways  fic:^ 
or  ^*  other  like  charitable  uses,"  but  only  to  supersti* 
tious  uses.  PwUr^M  ea$ey  1  Co.  R.  24.  Tt  it  there  said, 
that  almost  all  the  lands  then  belonging  to  the  towns 
,  and  boroughs,  not  incorporated,  were  conveyed  to  sc^ 
veral  inhabitants  of  the  parish,  upon  trust  and  confi- 
dence, for  such  good  uses,  as  defraying  taxes,  Repairing 
highways  and  churches,  maintaining  the  poor  of  the 
parish  &c.  &c.,  and  it  would  be  a  thing  dishonorable  to 
the^  law,  to  make  such  good  uses  void,  or  to  restrain 
men  from  giving  lands  thereto.  This  construetion  has 
been  followed  ever  since,  and  it  is  too  late  now  even  to 
call  it  in  question,  however  far  it  may  be  supposed  to 
have  departed  from  the  briginel,  true  intention  of  the 
statute. 

The  use  created  by  the  trust  for  this  society,  would 
at  no  time  since  the  reformation,  have  been  deemed  a 
superstitious  use  in  England.  For  though  the  courts 
there  disallowed  trust«  in  favor  of  the  catholic  or  jew- 
ish  religion,  as  inimical  to  the  established  religion  and 
settled  policy  of  the  government,  yet  trusts  in  favor  of 
dissenting  protestants  have  always  been  sustained  and 
enforced.  With  much  less  reason,  therefore,  could  it 
be  denounced  here,  as  a  superstitious  use,  where  we 
have  no  established  religion,  and  where,  by  our  consti-' 
tution,  all  religions  are  viewed  as  equally  orthodox. 
The  recognition  which  religion  generally  has  obtained 
from  common  consent  and  legislative  enactments  among' 
us,  as  a  valuable  portion  of  the  institutions  of  our  soci« 
ety,  must  prevent  the  courts  from  saying  that  every  re* 
ligious  use  is  a  superstitious  use,  and,  by  consequence, 
must  compel  them,  in  fulfilment  of  the  sjriritof  the  con- 
stitution, to  declare  every  religious  use  a  pious  use.  It 
is  neither  for  the  legislature,  nor  the  judiciary,  in  this 
state,  to  discriminate  and  say,  what  is  a  pious,  and  what 
a  superstitious  use.  To  do  so,  would  necessarily  in- 
fringe upon  the  great  constitutional  guarantee  of  a  per\ 
feet  freedom  and  equality  in  all  religions.  There  is, 
therefore,  nothing  illegal  in  the  uses  or  purposes  for 
which  the  society  intended  to  devote  its  property,  as  ^ 
religious  community  ;  and  the  only  question  is,  whe« 
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ther  it  has  been  sufficiently  secured,  to  the  exclusive 
purposes  of  the  society,  as  a  religiotui  community,  freed 

from  the  claims  of  its  seceding  members.  Ow^Bottla 

Notwithstanding  the  attention  of  counsel  had  been  rw, 

invited  to  the  question,  whether  the  sUtute  4Sd  of  Eliz-  i^'^l.t^ 

abeth,  of  charitable  uses,  was  in  force  here,  it  was  not  Jik^^'^^J^ 

contendeil,  on  the  argument,  that  it  was  not.    Our  own  ubie  «Mi»  J 

,  reflections  have  not  led  to  any  plausible  suggestion,  why  ^%^^. 

it  should  not  be  considered  as  in  force.     It  has  never  seqsMiUy,  tbo* 

been  repealed,  nor  is  there  any  thing  in  it  of  so  peculiar  ^^^  l!!^!!^t 

and  local  a  character,  as  to  exclude  it  from  adoption,  of  ceahri  que 

under  the  rule  embracing  all  English  statutes  of  a  gener-  tbawe^e.  «rif 

al  character,  prior  to  4th  James  I.     It  is  treated  as  in  ^'^^JIJI^T**  ®^ 

force,  and  has  been  acted  on,  in  several  of  the  other  bdcOnitatu. 

states.  osrtaiatobsMir 

The  establishing  of  the  fact,  that  it  is  still  in  force,  destoftiidSuis! 
relieves  us  from  the  necessity  of  investigating  the  very  JJ^^^^^^^JJ 
vexed  question,  as  to  the  true  extent  of  chancery  power  fere  6e  «oi^— 
and  jurisdiction  over  charitable  uses,  independent  of  S^r^^^btl" 
that  statute.  It  also  relieves  us  from  an  investigation  ^^}^^  ^* 
of  the  question,  whether,  according  to  the  principles  of 
the  common  law,  there  is  here  a  defect  or  want  of  ceiftii 
qiu  Iniite,  to  take  the  use  according  to  the  apparent  in*- 
tent  of  the  covenant  of  association  ;  or  whether  the 
uses  themselves  are  of  too  indefinite  and  uncertain  a 
character  to  be  enforced,  independent  of  that  statute. 
For,  according  to  a  construction  of  two  hundred  years, 
and  which  has  been  acted  on  jn  numberless  cases,  under 
that  statute,  neither  of  those  circumstances  will  invali- 
date  the  trust,  provided  it  be  a  charitable  use.  Where 
the  objects  of  the  charity,  and  t^e  mode  of  its  appli- 
cation, are  pointed  out,  but  not  with  sufficient  distinct- 
ness or  certainty  to  be  specifically  and  accurately  enfor^ 
ced,  the  court  will,  under  its  cy  pres  doctrine,  give  it 
offset,  as  near  the  general  intent  as  may  be  ;  and  even 
where  there  is  no  specific  mode  or  object  pointed  out, 
and  in  some  cases  where  the  object  {ails  or  ceases  to  ex- 
ist,  the  court  will,  in  respect  of  the  general  charitable 
purpose,  devise  a  mode  itself  for  giving  it  efiect  and 
employing  the  charitable  funds ;  supply  an  original 

VoLir.  83 
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Spring  Tfrm    ^uit  of  trustees,  Of,  if  necessary,  displace  old,  and 

^  ^  '  ^  *      create  new  ones.     See  a  digest  of  the  cases,  and  a  sum- 

Oati^BotOa  niary  of  the  law  upon  this  subject,  in  an  appendix  to 

▼>•  4  WkeaUm.      Also,  3  PeUrSy  481,  and  in  the  case  of 

quiry,  in  this      The  principal,  if  not  the  only  question,  for  our  de* 

S^'tnw?*^  termination,  is,  therefore,  whether  this  be  a  charitable 

created  by  the  use,  such  as  a  court  of  chancery  would  support  and  en- 

y^S"  iB  ti  ^^^  ""«•«**  ^^^  ^*^  «>f  Elizabeth.     For  if  it  be,  it  will 

a    eharitMe  conclusively  shew,  that  the  court  ought  not  to  assist  any 

^^'  one  in  breaking  up  and  dividing  out  the  charitable 

fund  ;  and  if  it  be  not,  it  will  go  far  to  sustain  the  ar- 

gument,  which  insists  upon  a  right  of  partition  among 

the  founders  of  the  fund,  from  the  want  of  capacity, 

any  where,  to  enforce  the  trust,  according  to  the  intet¥- 

tion  of  its  creators. 

Wbere  n  con-      The  idea  of  this  being  a  charitable  use,  is  met  at  the 

IF  w^rT'^to  *h«^*oW,  by  the  statement,  that  this  trust  was  created 

beheldintnist,  for  the  individual  benefit  of  the  members  of  the  socie- 

for^ch^ble  ^3^'  ^^^  themselves  created  it,  and  by  the  assumption 

ue,  beeansethe  of  the  broad  proposition  that,  that  can  never  be  a  char- 

tr^ton  to^  itable  use  which  a  man  creates  for  his  own  benefit.     It 

fund  rennro  to  cannot  be  denied,  that,  on  becoming  members,  each  se-* 

ri^^pairtak-  oured  to  himself  a  maintenance  during  life,  and  so  far 

fi'^f  ^d^  secured  or  reserved  a  personal  benefit.    But  it  does  not 

necessarily  follow,  that  it  is  not,  therefore,  a  charitable 


^noftlM^  use.  It  cannot  be  an  objection  to  the  designation  oif 
eiety  for  whose  funds  or  property,  for  charitable  purposes,  that  the 
tlK  "roJX^  founder  secures  to  himself,  with  the  rest  of  the  commu- 
Md.  nity,  a  right  of  partaking  the  benefits  of  the  charity. 

If  the  general  objects  be  charitable,  his  participation  in 
them,  on  the  same  footing  with  others,  cannot  render 
them  the  less  so.  The  granting  of  property  absolutely 
to  the  society,  with  a  reservation  of  the  right  to  parti- 
cipafte  in  the  benefits  of  the  whole  property  of  the  soci- 
ety during  membership,  may,  or  may  not,  be  beneficial 
to  the  donor,  in  a  pecuniary  or  worldly  view«  accord- 
ing to  the  amount  donated,  and  the  ability  of  the  do- 
nor otherwise  to  provide  for  himself.  If  it  be  conced- 
ed, that  property  given  by  a  stranger,  to  the  use  of  the 
society,  would  be  a  charitable  use,  it  will  be  impocsible 
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to  discriminate  a  safficient  distinction  between  such  a    Sfnriog  Tom 
gift,  and  that  from  a  person,  or  number  of  |)er6on8,  who       ^  ^  '  4 . 
give  th^ir  property-  at  the  time  of  becoming  members.    Oaf«4*Bofifir 
If  the  society  lie  really  charitable  in  its  ends  and  objects,        .  v>. 
it  cannot  lie  any  the  less  so  because  its  founders,  or  the  — iLULz^\ 
niost  of  them,  are  its  members  also.  The  donation  is  not 
to  each  other,  in  the  nature  of  a  community  of  goods  a- 
mong  individuals,  but  to  the  society.     They  do  not 
hold  as  individuals,  but  as  members  of   the  society.- 
Their  proprietorship  of  the  usufruct  continues  so  long 
only,  as  they  continue,  members.     When  they  cease  to 
he  members,  they  cease  to  be  proprietors.     If  a  mason- 
ic lodge  be  supposed  to  be  a  charity,  it  will  furnish  the 
means  of  a  fit  illustration  on  this  subject.      Suppose 
some  of  the  members  of  a  lodge,  the  expenses  of  whicb 
are  defrayed  at  the  joint  cost  of  all  the  members,  were, 
by  joint  contribution,  to  appropriate  a  fund,  or  to  pur- 
chase property  in  the  names  of  trustees,,  in  trust  for  the 
use  of  the  lodge,  and  the  defraying  its  expenses  forever. 
Or  suppose  the  individuals  composing  the  congregation 
of  any  particular  church,  in  order  to  save  themselves 
and  those  who  shall  succeed  them  the  expense  of  an  an- 
nual contribution  for  the  support  of  the  pastor  and  re- 
pairing the  church,  unite  in  creating  a  permanent  fund 
or  in  purchasing  property  in  the  names  of  trustees,  to 
be  held  in  trust  for  the  perpetual  use  and  benefit  of  the 
church,  in  the  defraying  those  expenses.     In  both  of 
these  cases,  the  trust  would  be  for  the  easement  of  those 
who  created  it,  and,  pro  tanto^  they  would  reap  individ- 
ual benefit  from  it.    Yet  it  would  not  be  contended, 
that  the  fund  so  created,  or  the  property  so  bought, 
was  not  devoted  to  a  charitable  use.    The  amount  of 
interest  thus  reserved  for  the  individual  benefit  of  the 
donors,  cannot  constitute  any  difierence  in  the  princi- 
pie  which  must  be  the  test  whether  it  be  a  charity  or  not* 

As  was  justly  remarked  at  the  bar,  no  stress  can  be  Tbe  clause  ih 
laid  on  the  clause  of  the  covenant  giving  the  trustees  ^    ^^?f* 

®         ^  ,  .     'eoyenaiit  that 

power  to  make  charitable  donations  to  strangers,  with  permitathetm 

teei,  with  th« 
aBMDt  of  the  aoeiety,  to  make  donations  to  straager^pennissiTe  merely,  and  inde6nite  as 
to  amoant— is  entitled  to  no  Inflaence  upon  the  qoertion  whether  the  trat  is  for  a  cfndta^  - 
We  nse. 
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Spriag  TvM     the  assent  of  the  society,  because  the  clause  is  pertnis- 
'*^*^-        Sire  merely  and  not  directory,  and  because  if  it  were 
Otusj-Bmia    i^andatory,  it  is  so  totally  indefinite  as  to  amount,  that 
r^'i-  it-     *^  could  not  be  judicially  enforced  or  carried  intoeflfect. 
Such  a  clause  can  weigh  nothing,  in  determining  the 
question,  whether  it  be  si  charitable  nse  or  not. 
TIm  poor  ^c.       It  is  again  objected,  that  this  is  no  provision  for  the 
MMiy  provkll   P^^^r  ^^^  maimed,  or  the  decrepid.     True  it  is  not  in 
edibr,  are  not  an  eiclusive  degree.    But  persons  of  that  class  may  be- 
Sb  toicfiia^^  come  members,  and  derive  the  full  benefit  of  the  insti- 
the  oharitj.       tution.    There  is  nothing  in  its  ordinances  to  exclude 
them.     They  require  nothing,  so  far  as  we  can  ascer- 
tain, but  the  proper  religious  faith. 
Thoobjeetfttd       The  main  purpose  of  the  institution  appears  to  be, 
l^Sjlad  «■-  ^^  enable  a  number  of  persons,  of  both  sexes,  to  live 
•octation  called   together,  in  celibacy,  as  one  community,  for  the  freer 
■idared---andde  uid  better  exercise  of  their  peculiar  religious  tenets.    It 
Uir"**oS«S   ^'^^  *  strong,  if  not  perfect,  resemblance  to  the  con- 
^  mpooee  are   vents  and  nunneries  of  the  catholic  faith.     If  we  sup- 
!a^ Mateaiid  P^'^  ^^  reformation  never  to  have  taken  place^  and  that 
the  catholic  religion  bad  still  remained  as  the  established 


^^MmSd^dll!   religion,  until  and  after  the  passage  of  the  4Sd  of  Eli 

ntaUe  and  m-  zabeth,  it  could  not  be  doubted,  that  a-fund  devoted  to 

the  trait  4*  nee  the  establishment  or  support  of  a  nunnery  or  convent, 

created  by  <tbe  ^ould  have  been  held  to  be  a  charitable  use,  on  the 

artidea  of  agree  same  principle  that  the  erection  of  a  chuch,  the  educa- 

vMiimo^^  tion  of  ministers,  the  support  of  a  parson,  and  such 

▼alid  in  law.—  like,  are  now  so  esteemed  by  the  English  courts.     If  a 

ofJa<£^)nder!   ^^^^  ^^^  "®^  devoted,  in  this  state,  to  the  erection 

wood,   in  hie  and  support  of  a  nunnery  or  convent,  could  we  say 

diasent-^^Mf.]    -^  ^^  ^  superstitious  use,  or  that  it  was  not  a  charitable 

use }  If  not,  then  we  cannot  discriminate;  we  are  equally 

bound  to  say,  that  a  fund  devoted  to  the  sustenance  of 

a  society  of  Shakers,  is  equally  a  charitable  use. 

So  long  as  piety  is  recognised,  by  common  assent,  and 
by  the  legislature,  as  a  valuable  constituent  in  the  char- 
acter of  our  citizens,  the  general  law  must  foster  and 
encourage  what  tends  to  promote  it.  In  legal  estima- 
tion, it  must  be  viewed,  as  what  is  not  only  estima- 
ble in  itself,  but  as  an  appurtenance  to  the  characters  of 
individaal  citizens,  of  great  value  to  society,  for  its  ten- 
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dency  to  promote  the  general  weal  of  the  whole  com-    8p™«  Tarm 
munity.     By  the  common  assent  of  men  in  all  time,  it       >  ^  s^- 
seems  to  be  agreed,  that  societies  or  communities  of  indi-   Qag$  ^  Bonta 
viduals,  having  its  cultivation  for  their  principal  object,     ^^^,,7'.' 
are  necessary,  or  at  least  pro|)er,  ausiiiaries  to  its  suppor  t  — *■  l-l^*^ 
and  propagation.   In  a  country  like  ours,  where  it  is  one 
of  the  fundamental  canons  of  the  political  law,  that  there 
shall  be  no  established  religion,  and  that  government 
shall  not  actively  participate  in  the  support  or  dissemi- 
nation of  religion  of  any  sort,  all  such  societies— pious 
institutions  of  all  sorts,  must  depend  upon  the  eleemos-  , 

ynary  contributions  of  individuals.  This  would  seem 
to  require,  that  the  law  should  esteem  such  contribu- 
tions as  in  a  peculiar  degree  charitable.  Whenever  the 
end  is  truly  pious,  donations  to  promote  it,  the  law 
must  esteem  as  really  charitable.  We  need  not  adopt, 
and  repeat  the  high  encomium,  passed  by  their  own 
counsel,  on  the  lives  and  character  of  this  peculiar  i)eo- 
pie ;  it  is  sufficient  to  state,  that  the  learned  counsel  of 
the  other  side  admitted  them,  in  argument,  to  be  a  peo- 
ple of  the  most  exemplary  piety,  industry  and  peacea- 
bleness.  If  such  be  the  fruit,  how  can  we  do  otherwise 
than  deem  well  of  the  tree?  how  can  we  say  that  which 
is  devoted  to  the  growth  and  sustentation  of  the  tree,  is 
not  devoted  to  a  truly  pious  end  ? 

In  DePttBv^  De  Cotta,  Smbl  228,  Lord  Hardwicke 
recognised  the  devise  of  a  fund  for  the  establishment  of 
a  jesuba,  for  instructing  people  in  the  Jewish  religion, 
as  a  charitable  bequest ;  and  though  it  could  not  be  al- 
lowed to  take  effect  in  the  manner  intended,  because  it 
was  to  promote  what  was  contrary  to  the  established 
religion,  yet,  being  a  charitable  bequest,  it  should  be 
appropriated  to  legitimate  objects  of  charity. 

In  WaXkr  vs.  C/itUt,  Smbl  524,  there  was  a  bequest 
for  the  augmentation  of  the  charitable  collections,  which 
should  thereafter  be  made  for  the  benefit  of  poor  dis- 
senting ministers  of  the  gospel,  living  in  any  of  the 
counties  of  England;  which  was  established  as  a  charita- 
ble bequest,  and  directed  to  be  paid  over  to  the  managers 
o^  the  funds  of  three  societies,  for  the  support  of  poor 
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SpriDgTcrm    dissenting  presbyterian,  igdependent,  and  baptist  nnin* 

GaM^sUia       So  also  it  is  said,  6  Caniyn'5  Dig,  469,  that  a  gift  for 
^.  tlie  maintenance  of  a  chaplain  or  priest  for  divine  scr- 

»   ■■    *'^^^'    vice,  is  a  charitable  use,  and  under  the  direction  of 
chancery. 

In  Baptist  ^ssodatum  vs.  Hart^s  Executor^  4  Wluaton^ 
1,  there  was  a  devise  to  the  Baptist  •Sssadaticn^  that  for 
ordinary  meets  ol  PhiUdtlplda^  as  a  perpetual  fund  for  (he 
education  of  youths  for  the  baptist  ministry,  and  it  was 
held,  that  the  association,  not  being  incorporated,  could 
not  take  the  trust  as  a  society  ;  that  it  could  not  be  ta- 
ken by  the  individoils  composing  the  society  ;  that  it 
was  a  charity;  that  it  could  not  be  established  by  a 
court  of  equity,  because  no  legal  interest  had  vested  in 
any  trustee  by  the  l)equesl,  and  because  the  bequest  was 
too  viigue  to  i>e  claimed  by  those  for  whom  the  benefi* 
cial  interest  was  intended — ^the  statute  43d  of  Elizabeth 
having  been  repealed  in  Virginia  Xretoie  testator^s  death; 
but,  it  is  distinctly  held,  that,  if  that  statute  had  been 
in  force,  the  charity  could  and  would  have  been  estab- 
lished, and  that  such  a  legacy  would  be  sustained  in 
England. 

In  Beattyet  ab.  vs.  Kurtz  et  ah,  2  Peters^  a  lot  or  ground 
in  the  original  plan  of  an  addition  to  Georgetown, 
liad  l)een  marked,  '*  for  the  Lutheran  church,^'  and  for 
a  number  or  years  had  been  used  by  the  German  Lu« 
iherans  of  the  place.  This  was  treated  as  a  dedication 
of  the  lot  to  pious  uses  and  religious  puposes,and  though 
the  German  Lutherans  were  not  incorporated,  and  there 
were  no  trustees  to  hold  the  property,  yet  it  was  de- 
dared  to  be  such  an  appointment  to  charitable  uses,  as 
would  always  have  been  upheld  and  enforced  by'a  court 
of  chancery,  in  England,  under  the  statute  4Sd  of  Eli- 
thbeih. 

These  authorities  establish,  beyond  cavil,  that  a  pious 
use  is  considered  and  treated  by  the  law,  as  a  charitable 
Qse,  both  in  this  country  and  in  England.  As  the  gen- 
eral, undeniable,  objects  of  the  Shaker  association  are 
jAotn^  according  to  the  tenets  of  their  particular  reli- 
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gious  faith,  the  funds  that  have  been  devoted  to  the  pur*  Sjpnng  Tarn 

poseK  of  the  society,  must  be  lield  to  be  an  appropria-  >  8  s  4 . 

tion  of  them  to  charitable  uses.  Ckusi'BorUa 

This  does  away  all  necessity  for  enquiring  more  mi-  „^.,7*'  ^ 

■utely  into  the  character  of  the  association,  to  ascertain  -  ^  ^ 

TliA  f  mat  iMtiiTk 

whether  it  might  not  properly  be  classed  among  those  |^|^  ^y  i),^ 
of  the  charitable  order,  upon  other  and  distinct  grounds.   Shaken'  *eova 
It  also  obviously  renders  it  wholly  useless  to  go  into  the   voidas  M^a 
question,  principally  debated  at  the  bar,  whether  the  trust  p^etuUy;  tor 
was  void,  by  reason  of  its  repugnancy  to  those  general  for  a  charitable 
principles  of  law,  which  inhibit  the  creation  of  perpetui-  '^l^j{**^"*  ** 
ties.   For  when  the  trust  is  established  to  be  a  charitable  •bjectioa  lo  ite' 
use,  it  is  no  objection  whatever  to  it,  that  it  is  a  perpe- 
tuity also.    The  statute  4Sd  of  Elizabeth  has  always  been 
held  a  pro  tonto  revocation  of  the  prior  statutes  of  mort* 
maim  ;    and   though  a  corporation,  according  to  the 
princifiles  of  the  common  law,  could  not  be  seized  to  a 
use,  yet  the  courts  have  gone  so  far  in  support  of  char* 
ities,  since  the  4dd  of  Elizabeth,  as  to  maintain  devises 
to  corporations  in  trust  for  charitable  uses. 

It  is  also  objected  to  the  the  validity  of  this  trust,  •Thecovenani* 
that  it  is  a  covenant  in  restraint  of  the  freedom  of  reii-  ?^^  Shakfsra 
gious  faith  ;  that  the  members  of  the  society  are  cM-  nanUnreBt^ 
strained  to  a  continuance  in  this  particular  faith,  for  fear  ®J^-^^  v 
ef  a  forfeiture  of  their  interest  in  the  joint  property. — 
But  this  idea  proceeds  upon  a  total  misconstruction  of 
the  terms  of  the  trust.     As  has  been  beTore  shewn,  the 
trust  neither  secures  nor  confers  any  interest  in  the  prop- 
erty of  the  society,  upon  its  members  as  natural  persons. 
They  partake  of  its  benefits  only  by  virtue  of  member' 
ship.    The  donating  of  property  to  the  society  is  one 
thing  ;  the  becoming  a  member  is  another.    Property 
may  be  donated  without  the  donor  becoming  a  member; 
and  membership  may  be  acquired  without  donation  of 
property.    It  may  be,  that  continuance  in  the  faith  is 
necessary  to  a  continuance  of  membership  ;   but  the 
change  of  faith  divests  oo  individual  interest  in  the 
property  of  the  society,  for  the  members  hold  no  inte-* 
rest  in  the  property,  in  their  individual,  natural  ca* 
pcity,  to  be  divested.    But  even  if  the  terniB  of  trust 
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SprmgTerm    did  carry  an  individual  interest  in  the  property,  deter- 
18  8  4.       minalile  on  a  change  of  faith/ we  do  not  well  perceive 
Ga99^BQfUa  '^^^  ^^^^  could  be  made  out  a  trust  in  restraint  of 
vs.  the  freedom  of  religious  belief.    Whilst  it  is  optional 

IVtlhiie  »g.    ^j^i^  ^1^^  ^^^  que  trust  to  accept  the  benefit  of  the  trust 
or  not|  it  cannot  be  said  that  be  is  restrained  of  this  free- 
dom, because,  upon  a  change  of  faith,  the  estate  or  in- 
terest expires  by  the  very  terms  of  its  limitation  in  the 
instrument  creating  it.    No  such  exception  could  be  ta- 
ken to  the  validity  of  tbe  trust  in  the  perfectly  analo- 
gous case  of  a  conveyance  from  A  to  B,  in  trust  for  C, 
so  long  as  C  remains  a  member  of  a  particular  reli- 
gious congregation,  and  upon  his  ceasing  to  be  a  mem- 
ber, then  in  trust  for  the  benefit  of  the  balance  of  the 
congregation.     Such  a  trust  or  covenant  requires  the 
I^erformance  of  nothing  from  him,  upon  bis  change  of 
faith,  or  ceasing  to  be  a  member  of  the  congregation ;  it 
is  the  mere  expiration  of  an  estate  according  to  the  terms 
of  its  limitation. 
TheactofisH      It  IS  further  objected  to  the  validity  of  this  trust,  that 
^  W^  ***^'*^  *^  "  repugnant  to  the  general  policy  of  our  law,  with  re- 
zing  tnuteet  to  gard  to  religious  societies,  as  indicated  by  the  act  of  1814, 
!lJwch*JiJ!Ju^  2  JO^ff.  1057 ;  which,  in  authorizing  them  to  hold  their 
tioos  of  cbrift-  churches  and  adjacent  ground,  through  the  intervention 
bm«of  wo^  of  a  succession  of  trustees,  limits  the  quantity  so  to  be 
ship,--liiniu  the  acquired  and  held,  to  four  acres.    But  it  will  be  found, 
nurTtiliii  hol7,  ®°  reference  to  the  act,  that  it  contains  no  language 
to  fear  acre*--  which  can  bc  construed  as  at  all  restrictive  of  the  geu- 
bhMy^^sloai  ^^^  capacity  of  religious  societies  to  acquire  and  hold 
society  from  M-  property  in  other  modes  than  that  pointed  oat  by  the 
iM^preperty  in  Bct.  '  It  Only  restrains  the  application  of  the  benefit  of 
d^^^^f  h"  its  own  provisions,  to  an  acquisition  not  exceeding  four 
act.  acres. 

We  are  fully  aware  of  the  objections  on  the  score  of 
general  policy,  that  might  be  urged  to  the  latitudinous 
recognition  here  made,  of  the  right  of  religious  socie- 
ties to  acquire  property  for  religious  purposes.  But  the 
corrective  lies  not  with  us.  Whenever  society  shall 
feel  such  right  as  an  evil,  or  it  is  perceived  that  it  is 
about  to  becpme  an  evil  to  the  state,  a  legislative  cor* 
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OtuMirBotUa 

Shaken  seced- 
ing and  with- 
drawing,cannot 
compel  the  ao- 
ciety  to  diatri- 
bote,  or  allow- 
to  them,  any 
portion  of  tM 
common  prop« 
erty. 


rective  will,  no  doubt,  be  applied  similar  to  that  of  the 
mortmain  act  of  9th  George  11. 

The  result  is,  that,  considering  the  objects  and  purpo- 
ses of  the  trust  under  which  the  property  of  the  Shaker 
society  is  held,  as  leg^itimate  and' valid,  and  that  the 
complainants  never  had  any  interest  therein  by  the 
termsof  the  trust,  except  as  members  and  so  long  as 
they  remained  members,  they  have  no  right  to  the  par- 
tition  which  they  claim,  and^  consequently,  their  cross 
bill  was  properly  dismissed. 

Decree  affirmed^  with  costs.  Judge  Underwood  dis- 
senting. 

Judge  Undsrhv  ODD,  not  concurridg  with  the  Chief  Justice  and 
Judge  Nicholas,  in  the  foregoing  Opinion  and  Decision,  pre- 
sented his  views  of  the  case^  and  reasons  for  dissenting,  as 
follows  : — 

It  is  thought  that  the  contract  entered  into  by  the  par*  Disg^j^*  \,y 
ties  to  this  suit  and  others,  constituting  the  society  of  Jndge  Under- 
people  denominated  Shakers,  and  located  at  Pleasant    ^^opini^,that 

' .       -  ....  the  Blatnte  48d 

£lizabedi,doas 
not  embrace  the 
*  ooTonant'  of 
the  Shakera,  4r 
the  tnut  and  «- 


Hill,  in  Mercer  county,  is  the  creation  of  a  charity, 
within  the  meaning  of  a  British  statute,  yet  in  force, 
imssed  in  the  forty  third  year  of  the  reign  of  Queen 
Elizabeth.  I  am  of  a  different  opinion;  and  as  tiie 
question  is  one  of  importance,!  deem  it  proper  to  state   •«  thereby  ore- 

.  1  ...»•..  ^  r       I  •         «ted ;  that  their 

the  grounds  upon  which  I  dissent  from  the  the  conclu 


sions  to  whicli  the  other  members  of  the  court,  have  ar- 
rived. 

It  is  necessary,  in  the  first  place,  to  ascertain  the  de- 
sign and  object  of  that  statute.     These  are  set  out  in 
the  case  of  the  BaptiH  ^ssodatitm  vs.  Harfs  Execuiars^ 
4  Wheaton^Sl,  and  are,  moreover,  manifest  from  the    foHeTt  the  ea- 
face  of  the  statute 


proDerty  la  not« 
ib  &ct,  devoted 
to  chariuble  Hi* 
aea,  within  the 
meaning  of  that 
statute.  That 
if  the  coTonant 
be  conatmed  aa 
an  agreement  to 


It  appears,  as  well  from  the  staU   ^^^*^; 

hia  changing  his 
rdigion,itiaaa 
apeenient  without  oonaideration  ;  oontnry  to  the  apirit  of  the  eonatitution,  and  roid. — 
1  hat  the  effect  of  the  covenant,  ao  far  aa  relatea  to  the  property  of  the  aociety,  ia  merely  to 
constitute  a  general  partnerahip,  for  an  unlimited  time, — connected  with  an  agreement,  that 
the  property  abail  be  preBerved  and  increaaed  by  the  induatry  and  care  of  the  membera,  so 
long  as  they  reapectivelf  live,  and  the  ahare  of  each,  upon  his  death,  paaa  to  the  survivors. 
That  this  is  a  partnership  from  which  any  member  may,  at  will,  withdraw,  without  relin* 
^niahing  hia  interest  in  the  joint  property  ;  and  that  a  member  may,  at  any  time,  dedare  the 
partnership,  as  to  himself,  dissolved,  and  demand  hia  due  share  of  the  joint  effecta :  which 
dadaration  and  demand,  should  be  aanctioned  and  sustained  b^  the  chancellor,  and  decreed 
ucooidingly — without  further  interference,  however,  with  the  rights  or  interests  ef  those  who 
maychooae  to  remain  in  the  society  and  continue  the  partneramp  in  the  common  property. 
Vol.  II.  24 
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Spring  T«nB     ute  as  from  the  opinion  of  the  supreow  court,  that  ti0i 
^  ^  '  ^  -       nevolent  persons  had  theretofore  given  lands,  money  t^c. 
<Sa$9^Bimiu  ^^^  '^^  relief  of  aged,  impotent  and  poor  fieople ;  for 
▼f*  maintenance  of  schools  of  learning ;  for  repair  of  bridg* 

»-■*  — ^  es  &c.  &,c. ;  which  lands  &c.  ^'  have  not  been  employed 
according  to  the  charitable  intent  of  the  givers,  by  rea- 
son of  frauds,  breaches  of  trust  and  negligence,  in  those 
that  should  pay,  deliver  and  employ  the  same  ;"  and, 
therefore,  the  statute  provides  a  remedy  for  these  frauds, 
breaches  of  trust,  and  negligences.  The  Lord  Chancel- 
lor empowers,  in  virtue  ^i  the  statute,  commissioners 
to  enquire  into  the  facts  touching  the  donation  of  lands 
&c.  for  charitable  purposes,  anfl  by  his  decrees,  enforces 
file  application  of  the  funds  according  to  the  intention 
of  the  donor.  He  brings  trustees  to  an  account,  and 
compels  them  to  apply  the  funds,  which,  prior  to  the 
statute,  they  might  have  withheld.  I  admit  that  a  co- 
lossal fabric  of  chancery  jurisdiction  and  power  has 
been  reared  upon  this  statute,  but  I  am  not  for  enlarg- 
ing its  dimensions. 

Two  things  are  necessafy  to  constitute  a  charity  ac- 
cording to  the  statute  ;  first,  that  there  should  be  a  gift 
or  conveyance  of  iand  or  money  or  other  thing  ;  and, 
second,  that  the  gift  or  conveyance  should  be  for  the 
purpose  of  accompKshing  some  one  or  more  of  the  be- 
nevolent objects  mentioned  in  the  statute,  or  some  ob- 
ject so  akin  to  them  as  to  be  embraced  by  its  spirit. 

In  regard  to  the  gift  or  conveyance,  it  must  pass  the 
title  to  the  thing  given  or  conveyed,  so  that  the  donor 
can  no  longer  control  the  estate.  As  long  as  the  donor 
keeps  the  control  and  the  possession,  he  could  apply 
the  estate  according  to  his  benevolent  desigiis.  It  would 
be  absurd  to  suppose,  that  the  statute  was  passed  to  af- 
ford a  remedy,  to  enforce  a  charity,  against  the  donor 
himself.  It  was  ^^  frauds,  breaches  of  trust  and  negli- 
gence" in  those  who  received  the  funds  from  the  donor, 
that  produced  the  statute.  The  donation  roust  have 
taken  effect,  so  far  as  to  vest  the  title  in  a  trustee,  be- 
fore there  can  be  any  pretence  to  say,  that  the  donor 
has  established,  or  created  a  charity.  The  statute  does 
not  say,  that  a  promise  to  give  land  or  money  for  char- 
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illible  objects,  siiall  be  enforced  against  the  promisor.    Spriag  T«ni 
It  provides  only  for  applying  a  donation  actually  made,        19^4. 
According  to  the  express  intent  of  the  donor,  if  the^pe-   oJ^'^^^^Senia 
cified*  object  be  legal  ;  and  if  not,  then  arbitrary  con-  ▼•* 

struction  and  the  chancellor's  power  have  seised  the   ■'^**^*f■^.t?^ 
fiind,  and  applied  it  to  such  purposes  as  the  chancellor 
deemed  proper,  rather  than  let  it  go,  where  tlie  donor 
was  dead,  to  the  heir  at  taw  or  next  of  kin. 

In  regard  to  the  object  of  the  gift,  it  must  be  one  of 
those  enumerated  in  th^  statute,  or  so  nearly  allied  as  to> 
be  embraced  by  the  spirit  of  tlie  act.  Thus  the  erec- 
tion of  a  mill  and  the  conveyance  of  it  to  trustees,  t» 
the  intent  that  the  inhabitants  might  have  the  conven- 
ience of  grinding  there,  is  not  a  charity  within  the  stat- 
ute.    2  Fern.  387.     Ba.  Jlbr.  Charitabk  Um,  kt.  C. 

Testing  the  covenant  of  the  Shakers  by  the  forego- 
ing rules,  it  is  not  a  charity,  according  to  my  under* 
standing,  within  the  meaning  of  the  4Sd  of  Elizabeth. 
The  funds  of  the  Shakers  are  not  given  for  any  one  of 
the  objects  mentioned  in  the  statute,  nor  for  any  kin- 
dred object.  If  the  funds  are  consecrated  to  the  pro- 
motion 4d(  any  charity  contemplated  by  the  statute,  it  is 
that  (as  it  may  be  inferred  from  the  opinion  delivered,) 
which  relates  to  the  relief  and  maintenance  of  aged,  im<- 
potent  and  |ioor  people  ;  '*  fpr^'  (says  the  opinion,) 
«<  persons  of  that  class  may  beconse  members,  and  de* 
rive  the  full  benefit  of  the  institution.  There  is  noth- 
ing in  its  ordinances  to  exclude  them.''  True,  such 
may  buomt  members.  I  find  no  ordinance  to  exclude 
them ;  but  I  find  nothing  which  imperatively  requires 
their  admission.  The  covenant  does  not  point  out  the 
mode  of  admission,  nor  does  it  provide  for  the  organi* 
nation  of  any  tribunal  to  decide  on  the  application  for 
membership.  It  is  clear  to  my  mind,  that  the  covenant 
does  not  allow  dU  aged,  impotent  and  poor  people,  who 
may  choose,  to  quarter  on  the  estates  of  the  Shakers,  and 
to  claim  the  benefit  of  membership,  as  of  the  ^^ church 
relation ;''  nor  can  I  find  a  license  for  any  one  poor  man 
to  do  this.  It  is,  therefore,  optional  with  the  managers 
or  trustees  of  the  society,  whether  they  will  appropri* 
ate  any  part  of  the  funds  in  their  hands  for  the  relief  of 
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Spring  Tenn     the  poor.     Now,  the  very  idea  of  a  charily  founded  on 
^  ^  *^'       the  43d  of  Elizabeth,  is,  that  it  i9  compulsive,  and  not 

OMt^B^tiia   optional,  on  the  part  of  the  trustees  ;  and  the  ground 
,  ▼■.  for  interference  by  the  chancellor  is,  to  compel  a  delin- 

■  yg.    quent  trustee  to  execute  the  trust. 

There  is  nothing  to  shew,  that  the  members  of  the 
<<  church  relation"  ^re  objects  of  charity,  or  that  they 
stand  in  need  of  donations,  for  their  maintenance  as 
poor  people.  The  contrary  is  fairly  deducible  from  the 
covenant.  According  to  the  third  article  of  the  cove- 
nant, no  one  can  become  a  noember,  unless  he  be  of  law- 
ful age.  Those  who  are  free  from  debt  are  allowed 
to  ^^bring  in,  and  devote,  as  apart  of  the  joint  interest 
of  the  church,  all  such  property  as  they  justly  hold." 
Whether  insolvency  would  be  a  valid  objection  to  a 
candidate  for  membership,  is  left  for  inference  ;  but 
conceding  that  it  is  no  objection,  and  that  a  person  may 
become  a  member  without  contributing  any  property 
to  the  joint  funds  or  estates,  as  soon  as  he  unites  him- 
self to  the  society,  it  is  a  part  of  his  covenant  duty  ^'  to 
support  and  maintain  the  joint  interest  of  the  church 
according  to  his  ability."  His  labors,  thereafter,  are  to 
be  devoted  to  the  increase  of  the  property  of  the  soci- 
ety. Such  a  member,  who  is  capable  of  earning  a  sup- 
port, is  no  object  of  charity,  within  the  meaning  of  the 
statute.  It  does  not  appear  that  any  one  of  the  cove- 
nant members  now  is,  or  was,  at  the  time  of  signing  the 
covenant,  incapable  of  supporting  himself  by  his  labor. 
According  to  the  third  article,  ^^the  joint  interest  of  the 
church,  formed  and  established  by  the  free  will  offer- 
ings of  the  members,  shall  be  held  and  possessed  by  the 
whole  body,  jointly,  as  their  natural  and  religious 
right ;  that  is,  all  and  every  individual  of,  or  belonging 
to,  the  church,  shall  enjoy  equal  rights  and  privileges  in 
the  use  of  all  things  pertaining  to  the  church,  according 
to  their  order,  and  as  every  one  has  need,  without  any 
difference  being  made  on  account  of  what  any  one 
brought  in."  The  evidence  shews  that  the  estates  held 
by  the  society  are  large  and  valuable.  Here,  then,  we 
see  an  association  of  individuals  of  full  age,  capable  of 
supporting  themselves  by  their  own  labor,  bringing  to- 


Digitized  by  VjOOQIC 


OP  APPEALS  OF  KENTUCKY.  189 

gether  their  separate  property,  and  throwing  it  into  a    Spring  Term 
joint  stock,  constituting  a  rich  fund,  held  by  the  whole       18  8  4. 
body  jointly,  and  to  be  used  by  them  as  they  severally    QaMi^Bontm 
stand  in  heed,  and  bound  to  increase  and  iceep  up  the       ^.  v*. 
fund  by  their  labors  ;  and  this  association  is  made  the  — i-!A5*-5:. 
establishment  of  a  charity  for  the  benefit  ofpbor  i)eopIe! 
I  cannot  perceive,  in  the  43d  of  Elizabeth,  any  foun- 
dation for  such  a  conclusion. 

The  estates  of  the  Shakers  are  held  exclusively  for 
the  use  of  the  covenant  members.  The  trustees  are  not 
bound  to  appropriate  a  dollar  to  feed  or  clothe  any  one, 
unless  he  be  a  covenant  member,  with  the  exception 
herein  after  mentioned.  There  is  a  stipulation  in  the 
fifth  article  to  this  effect: — ^^  The  trustees,  in  union 
vi^ith  the  body,  may  make  presents  and  bestow  deeds  of 
charity  upon  such  as  they  consider  real  objects,  that  are 
without."  This  provision  is  dot  imperative.  Its  in- 
aertion,  shewing  that  deeds  of  charity  towards  others, 
were  in  the  contemplation  of  the  parties,  indicates 
strongly  to  my  mind,  that  they  did  not  regard  them- 
selves as  objects  of  charity  in  consequence  of  their  po-  ' 
verty.  This  consideration,  taken  in  connection  witli 
the  wealth  which  the  society  is  shewn  to  possess,  effect- 
ually discountenances  the  idea  that  the  object  of  the 
Shaker  covenant  was  to  create  a  charity  for  the  benefit 
o( poor  people^  within  the  purview  of  the  statute  q{  the 
43d  of  Elizabeth. 

The  exception  alluded  to,  is  in  the  case  of  a  person 
who  joins  what  is  called  the  *' family  relation."  A 
schedule  is  taken  of  the  goods  and  chattels  of  the  per- 
son so  joining,  and  if  he  chooses  to  withdraw  thereaf- 
ter, the  society  pay  him  in  kind  the  value  of  the  prop- 
erty mentioned  in  the  schedule.  The  person  thus  join- 
ing a  family  of  Shakers  is  entitled  to  a  support  during 
his  continuance  in  the  family,  and  is  bound  to  contri- 
bute his  labor,  and  the  use  of  the  property  mentioned 
in  the  schedule. 

I  cannot  perceive  any  object  which  can  sustain  the 
covenant  of  the  Shakers  as  a  charity  under  the  43d  of 
JBlizabeth,  (and  no  other  has  been  suggested,)  unless 
it  be  that  of  providing  for  the  destitute  and  helpless.—^ 
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^rinj  Terra    Jio  such  object  is  avowed  ;  their  estates  are  consecrateA 
1 8  $  4 .       to  no  such  purpose  ;  on  the  contrary,  they  are  express- 

QfUi^Bonia  ^Y  ''^'^'  ^^^  ^^^  ^^^  ^^  ^''^  covenant  members,  as  t lief 
▼»•  severally  have  need, notwithstanding  they  may  be  every 

•^—  *^- —  way  capable  of  supporting  themselves,  and  not  depend* 
ant  on  the  charitable  fund.  If  I  am  correct  in  this  view 
of  the  subject,  there  is  no  <:harity  created  for  want  of 
s^uch  an  object  as  the  statute  sanctions.  It  should  be 
remembered,  that  the  covenant  does  not  give  funds  or 
estates  for  charitable  objects  without  specification.— 
Were  such  its  operation,  it  might  be  contended  that  the 
cliancellor  might  lay  hold  of  the  funds,  and  apply  it  to 
«i  particular  object  of  charity  of  his  own  designation. 
Tiie  covenant  appropriates  the  pro|)erty  to  specified 
purposes  ;  and  the  question  is,  whether  these  purposes 
are  embraced  by  the  statute  ?  If  they  are,  I  see  noth- 
ing to  prevent  two  or  more  men  from  consecrating  their 
property  and  the  earnings  of  their  industry,  by  an  asso- 
ciation similar  to  that  of  the  Shakers,  leaving  out  its 
religious  and  antinuptial  character,  to  the  support  of 
themselves,  their  wives  and  their  children  and  their 
children's  children,  through  all  time  to  come,  exempt 
from  the  claims  of  creditors.  The  religion  which  min«- 
gles  in  the  covenant  of  the  Shakers  can  give  it  no  ad- 
ditional weight  as  a  charity.  If  it  can,  the  heads  of  fa* 
milies,  associating  as  I  have  supposed,  might  bring  their 
peculiar  religious  tenets  into  their  articles  of  associa- 
tion. Our  judicial  tribunals  cannot  take  cognisance  of 
a  man's  religion,  and  determine  who  possesses  the  most 
orthodox  creed.  The  faith  of  A  is  just  as  good  a  con- 
sideration in  law  as  the  faith  of  B,  and  no  better.  A 
covenant  to  provide,  by  such  an  ^association  as  is  sup- 
posed, for  women  and  children,  would  at  least  present 
as  strong  claims  to  the  consideration  of  a  chancellor, 
for  enforcement  as  a  charity,  as  the  covenant  of  the  Sha- 
kers in  the  jiresent  case.  I  do  not  know  the  terms  up- 
on which  the  Harmonists  and  Mormonites  associate^ 
hut  I  see  no  reason  why  their  associations  may  not  be 
charities  under  the  43d  of  Elizabeth,  if  the  association 
of  the  Shakers  be  a  charity  under  that  statute. 
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I  not  only  think  that  the  covenant  in  question  creates    %ng  T«9i 
no  charity,  because  of  the  absence  of  a  legitimate  ob-       10  8  4.. 
ject,  such  as  the  statute  tolerates ;  but  I  am  of  opinion   Oani^BonU 
that  there  is  no  gift,  no  donation,  no  divestiture  of  ti-    j.^..^- 
tic,  and  placing  it  in  trustees,  for  any  charitable  pur-   —  *> 

pose  whatever.  The  third  article  of  the  covenant,  al- 
ready quoted,  after  stating  how  the  joint  interest  of  the 
churcii  is  to  be  ibrmed,  expressly  declares,  that  the  pro- 
perty **  shall  be  held  and  possessed  by  (he  uhole  body 
jcinlly^  as  their  natural  and  religious  right."  The  addi^ 
tion  of  the  words  ^'  natural  and  rtligioiu  right**  do  not 
give  greater  force  to  the  previous  part  of  the  sentence. 
It  means  that  the  members  of  the  church  or  society  of 
Shakers  shall  hold,  as  joint  tenants,  all  the  property  and 
funds  contributed  by  them  severally.  Although  they 
have  not  expressed  it  in  terms,  yet  I  think  it  may  be 
collected  from  the  whole  covenant,  that  they  likewise 
intended  to  abide  by  the  repealed  doctrine  of  the  jt»  ac- 
crescendi ;  and  when  a  member  died,  it  was  probably 
the  design  of  the  covenant,  that  his  interest  should  pass 
to  the  survivors.  There  is  no  provision  expressly  cut- 
ting off  heirs  and  distributees. 

The  fifth  article  of  the  covenant  makes  it  the  duty  of 
the  trustees  to  take  charge  of  the  property  and  estate 
dedicated  and  given  up,  ^*  to  the  joint  initrest  of  the 
church  ;"  and  provides  that  it  shall  be  ^^  at  the  disposal 
of  the  trustee  and  agentship  of  the  church  in  a  contin- 
ual line  of  succession."  Now  I  think  it  is  clear,  that 
the  third  article  vests  the  title  of  the  property  in  the 
whole  of  the  members  jointly.  The  fifth  article  does 
not  divest  the  members  of  their  title,  but  merely  author 
aizes  the  trustees  or  agents  appointed  by  the  second  ar- 
tide,  to  bargain  and  sell,  and  dispose  of  the  property, 
given  up  **  to  the  joint  interest  of  the  churchy*^  (that  is,  ves- 
ted in  ail  the  members,)  ««  for  the  mutual  benefit  of  tlie 
church,  and  in  behalf  of  the  whole  body."  In  this 
view,  the  trustees  or  agents  of  the  society  are  not  vested 
with  the  legal  title,  but  a  power  merely  is  conferrd  up- 
on them,  under  which  they  may  lawfully  sell  any  part 
of  the  property.    It  became  necessary  for  such  a  body, 
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a^riog  T«rm    in  consequence  of  their  Dumbers>  regarding  the  objects 
^  ^  ^  ^ '       of  their  association,  to  transact  the  business  of  selling 

Gois^Bonia  ^"^  buying  through  the  instrumentality  of  a  few  agents. 
.  ▼?•  The  fifth  article,  while  it  confers  th'e  authority  to  sell, 

jVt^ieJ^  does  not  vest  the  title.     The  title  is  vested  in  the  whole 
bodyi  by  the  third  article. 

The  sixth  article  contemplates  future  acquisitions,  and 
provides  that  all  deeds  &c.  ^'  which  may  hereafter  be 
given  to  the  trustees  or  agents  of  the  society,  for  and  in 
behalf  of  the  joint  body  or  church,  express  reference 
shall  be  had  to  the  covenant.'^  I  do  not  consider  it  ve- 
ry important  to  enquire  into  the  proper  mode  of  draft- 
ing a  deed  or  conveyance,  under  the  sixth  article,  so  as 
to  secure  to  the  ''joint  body  or  church"  the  full  bene- 
fit of  the  estate  purchased.  For,  if  it  be  conceded  that 
the  legal  title  would  abide  in  the  trustees,  there  can  be 
no  question  that  the  deed  should  be  so  drawn  as  to  se- 
cure the  use  of  the  estate  to  all  the  members  of  the  so- 
ciety, in  conformity  with  the. provisions  of  the  cove* 
enant.  The  requirement  to  make  express  reference  to 
the  covenant,  was  intended  to  secure  this  object.  It 
should,  at  least,  be  such  a  deed,  as  under  the  twelfth  seo» 
tion  of  the  act  of  1796  concerning  conveyances,  would 
transfer  the  possession  to  those  entitled  to  the  use.  Now, 
an  estate  so  held,  is  for  many  purposes  a  legal  estate. 
So  far  as  it  relates  to  the  enjoyment  of  such  an  estate, 
It  is  as  valuable  (and  as  vendible  too,)  as  a  legal  estate 
can  be.  Whether,  therefore,  the  whole  of  the  estates 
have  been  purchased  under  the  sixth,  or  made  up  by 
contributions,  (so  far  as  relates  to  the  personalty  at  least) 
according  to  the  third  article,  can  make  no  differ- 
ence. Be  it  the  one  way,  or  the  other,  I  contend  that 
there  is  no  gift  or  donation  for  charitable  purposes  with- 
in the  meaning  of  the  4Sd  of  Elizabeth. 

The  gifts  contemplated  by  that  statute,  are  such  only 
as  are  placed,  when  made,  beyond  the  control  of  the 
donor.  Now,  every  article  of  the  Shaker  covenant 
shews,  that  the  joint  estates  of  the  members  continue 
subject  to  their  control,  notwithstanding  the  supposed 
donation  for  charitable  purposes.  The  members  ap- 
point agents  to  manage,  to  sell,  to  buy.    If  these  agents 
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\(acatc  their  appointments  by  deatli,  or  otherwise,  the     Spnag  Tom 
members  of  the  society  have  an  unquestionable  right  to        1*84. 
appoint  others  in  their  place.    These  agents  are  respon-   Chm^^^BotUa 
sibie  to  the  members  for  their  conduct ;  and  by  the  ▼§. 

«ixth  article,  are  bound  to  keep  books,  in  which  the  "^^^^fr. 
public  aflairs  of  the  society  are  to  be  registered.  Eve- 
ry member  has  a  right  to  inspect  these  books,  so  that 
he  may  be  informed  of  the  conduct  of  the  agents. — 
The  agenis,  in  union  with  the  body,  (that  is,  provi- 
ed  a  majority  of  the  members  consent,)  may  make  pre- 
sents &c.  Here  is  a  positive  stipulation,  which  allows 
the  agents  of  the  society,  acting  in  union  with  its  mem- 
bers, to  give  away  every  cent's  worth  of  property  own-, 
ed  by  the  whole  jointly.  What  would  become  of  the 
charity  established  for  the  benefit  of  the  Shakers,  in 
case  they  should  think  proper  to  give  away  all  their 
fands  to  needy  christians  of  other  denominations,  or  to 
infidels  ?  Would  they,  as  trustees  of  the  fund,  thereby 
be  guilty  of  such  fraud  as  would  allow  the  chancellor 
to  interpose  and  arrest  them,  for  doing  a  thing  which  is 
expressly  provided  for  ?  But  suppose,  instead  of  giv- 
ing away  the  property,  the  members  of  the  society 
should  cease  those  industrious,  economical  habits,  for 
which,  greatly  to  their  praise,  they  are  celebrated,  and 
should  consume  the  whole,  under  that  provision  of  the 
covenant,  which  authorizes  them  to  use  it  as  they  seve- 
vally  need — ^has  the  chancellor  a  right  to  interpose  and 
arrest  them,  upon  the  ground  that  they  are  devastating 
the  funds  of  a  charity  f 

Suppose  further,  that  the  members  of  the  society  were 
unanimously  to  agree  to  terminate  their  covenant,  and 
to  divide  out  the  estates  in  severalty — has  the  chancel- 
lor any  power  to  prevent  their  doing  it  f  If  the  cove** 
nant  has  created  a  charity  under  the  4Sd  of  Elizabeth, 
and  the  members  of  the  Shaker  society  are  the  recipi- 
ents merely  of  its  benefits,  the  chancellor  would  and 
ought  to  interfere.  But  if  the  covenant  has  retained  to 
the  members  absolute  dominion  over  the  property  of 
the  society,  then  the  members  are  not  amenable  to  the 
chancellor,  and  they  may  destroy  the  foundation  of  the 
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Spring  Term     ^holc  superstructure,  If  they  please.     I  cannot  brings 
^^^^       my  mind  to  doubt,  as  to  the  power  of  the  members,  to 

OoftftS*  Bonta   abolish  or  to  amend  their  covenant  and  dispose  of  their 
fViUiite  ^e    ^*^*'^^  ""^  funds  as  they  please.     They  have  made  no 

-'  stipulation  that  they  will  not.  The  whole  is  the  crea- 
tion of  their  volition  as  free  agents.  They  bavo  never 
passed  their  property  out  of  their  own  hands.  They 
have  provided  expressly  for  the  control  of  it  in  several 
important  particulars,  by  limiting  the  power  of  their 
agents;  and  by  securing  the  accountability  and  appoint- 
ment of  trustees  and  agents,  they  have  effectually  reser- 
ved power  in  their  own  hands  to  direct  and  control  the 
entire  disposition  of  the  whole.  There  is  no  law  abridg- 
ing their  right  to  change  or  modify  their  contract,  and 
so  long  as  their  capabilities  to  make  a  contract  remain, 
they  can  annulor  remodel  a  cpntraet  already  made,  if 
the  Shakers  have  ever  made  a  gift  for  a  charity,  to 
whom  was  the  gift  made  f  To  themselves,  is  the  only 
answer  which  can  be  given.  I  deny  that  a  main  can 
give  his  estate  to  himself,  and  consecrate  it  thereby  as  a 
charity.  He  cannot  contract  with  himself.  I  deny  thai 
he  can  establish  a  charity  by  conveying  his  estate  to  a 
trustee,  with  a  covenant  in  the  deed  that  the  trustee  shall 
hold  for  the  use  of  the  grantor.  This  is  the  case  of  an 
individual.  An  association  of  individuals  cannot,  by 
their  union,  alter  the  rules  applicable  to  their  conduct^ 
and  give  a  different  aspect  to  a  joint  act,  from  that  in 
which  it  would  be  viewed  were  it  the  performance  of  a 
single  individual. 

The  opinion  delivered,  not  only  regards  the  property 
carried  into  the  joint  stock  as  consecrated  to  the  charity, 
but  it  takes  in  all  the  earnings  of  the  members  during 
their  membership.  If  this  may  be  done,  why  not  pur- 
sue the  earnings  of  a  seceder,  because  he  has  once  been 
a  member,  and  appropriate  these  likewise  to  charitable 
purposes,  under  the  idea  that  there  is  an  entire  devotion 
of  all  that  a  member  has  at  the  time  he  signs  the  cove- 
nant, or  which  he  may  thereafter  obtain,  to  the  objects 
of  the  society  f  The  covenant  expressly  '^  requires  a 
devotion  to  this  extent." 
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It  is  said  ifi  the  opiniofi  delivered,  that  *'it  cannot  be     Spring  Term 
an  objection  to  the  designation  of  funds  or  property  for        18  8  4. 
charitable  purposes,  that  the  founder  secures  to  himself)    q^^a-  BotUa 
with  the  rest  of  the  community,  a  right  of  partaking  vs. 

the  benefits  of  the  charity."  I  admit,  that  the  partici-  .  ^*'^^*^^  .tf : 
pation  of  the  founder  in  the  benefits  of  a  public  charity, 
is  no  argument  to  proire  the  efficacy  or  invalidity  of  a 
charitable  donation  in  many  cases.  Thus,  if  I  give 
uioney  to  a  trustee,  to  build  a  church,  for  the  use  of 
presbyterians,  baptists,  or  methodists,  it  is  no  objection 
to  the  charity  thai  I  myself  as  a  member  of  the  society 
for  which  it  may  be  built,  occupy  a  seat  ami  attend 
public  worship  in  it.  So  likewise  if  I  give  money  to 
build  or  repair  a  bridge,  it  is  no  objection  to  the  chari^ 
ty  that  1  myself  pass  over  it,  in  common  with  the  rest 
of  the  community.  But  if  I  give  money  to  a  trustee, 
to  lay  it  out  in  the  purchase  of  estates  for  the  use  of  my- 
self, wife  and  children,  as  we  '^severally  need"  during 
life,  and  then  to  ^^  remain  forever  inviolably  under  the 
care  and  oversight"  of  trustees,  for  the  use  of  my  lineal 
descendants,  as  generation  may  succeed  generation,  to 
the  end  of  time,  I  deny  that  it  would  be  a  parallel  case 
to  the  donation  of  money  to  build  a  church,  or  a  bridge, 
or  to  accomplish  any  other  cliaritable  object,  within  the 
meaning  of  the  43d  of  Elizabeth.  No  name  which  I 
might  give  the  transaction  by  which  I  would  thus  entail 
estates  upon  myself  and  descendants,  could  constitute 
it  a  charity;  and  yet,  this  case,  in  principle,  is  precisely 
the  case  of  the  Shakers,  with  this  difference,  that  by  my 
arrangement,  I  have  excluded  all  persons  from  partici- 
pating in  the  use  of  the  estates,  unless  they  come  in  by 
a  rule  of  blood,  which  I  require  shall  be  observed  ;  and 
in  their  case,  they  have  excluded  aU  who  do  not  come, 
in  virtue  of  a  peculiar  religious  faith.  Both  cases,^ 
however,  agree  in  this,  that  it  is  an  appropriation  of 
money  essentially  not  public,  but  private  and  selfish, 
where  a  provision  for  one's  self  during  life,  (and  that  is 
as  long  as  we  can  enjoy  property,)  is  the  first  object 
which  strikes  the  attention.  I  hold  such  an  object  ut- 
Cerly  incompatible  with  the  charity  recognised  by  the 
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^pri^  T<nn  statute.  Truly,  charity  begins  at  liome,  if  such  things 
1 «  »  ^  •       are  charities. 

G«i#4-Bofii«  '^  the  covenant  does  not  create  a  charity  under  the 
vt.  43d  of  Elizabeth,  what  does  it  accomplish  ?    I  think 

— ! — Iz^  its  scope  and  design  perfectly  manifest.  The  preamble 
to  the  covenant  explains  their  object,  and  furnishes  the 
rule  by  which  the  covenant  itself  is  to  be  construed.  It 
appears  from  the  preamble,  that  the  signers  of  the  cov- 
enant believe,  that  the  gathering  together  of  the  disci- 
ples of  Jesus  Christ,  about  the  day  of  Penticost,  and 
holding  property  jointly  or  in  common,  ^'  was  only  to 
serve  as  an  example  or  shadow  of  the  everlasting  union 
of  the  saints,  when  Christ  should  appear  the  second 
tame ;"  that  Christ  has  actually  ap|>eared  the  second 
time  in  the  world,  of  which  fact,  there  is  a  new  testi- 
mony or  revelation  from  God,  first  made  in  England^ 
and  thence  **  transplanted"  to  America  ;  that  ^'  when 
the  work  of  God  began,  in  these  last  days,  it  evidenced 
hself  to  be  the  very  work  which  God  had  promised^ 
in  gathering  souls  together  and  uniting  them  together 
in  one  interest,  in  things  both  temporal  and  spiritual  ;*^ 
that  it  is  '^  their  duty  and  privilege,  according  to  the 
holy  scriptures  and  the  present  call  of  God,  and  the 
civil  and  religious  rights  secured  to  them,  to  obey  their 
faith  in  all  things;  and  moreover,  it  being.their  faith, 
that  the  union  and  relation  of  the  church  of  God  in  one 
joint  interest,  is  a  situation  the  most  acceptable  to  God 
and  productive  of  the  greatest  good  of  any  state  or  situ- 
ation attainable  on  earth,"  they,  therefore,  agree  ^^to 
unite  in  one  body  as  a  religious  community,  to  be  con- 
stituted, built  up,  and  established  upon  the  principles 
and  rules  of  the  church  of  Christ  aforesaid  ;"  that,  in 
the  language  of  the  preamble,  ^^  as  God,  according  to 
his  promise,  has  begun  to  give  his  people  one  heart  and 
one  way,  that  they  may  serve  him  forever,  we  do  there- 
fore expressly  agree  to  and  with  each  other,  that  the 
order  of  God  may  be  known  in  the  church,  we  will  ob- 
serve and  keep,  as  delivered  to  us,  with  all  and  singu- 
lar the  rules,  manners  and  customs  of  the  church,  in 
relation  to  union,  communion  and  fellowship,  the  rights, 
*    duties  and  privileges  of  the  members,  as  also  the  offi- 
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ifers  of  trust  and  care  in  the  disposal  and  management    Spring  Term 
of  the  joint  interest  of  the  church,  according  to  tlie        ^^^ 
following  articles  of  covenant."    Then  follow  the  sev-   Qassf^^Bonta 
en  articles  of  the  covenant.     It  ap|)ears  from  the  pre-    ^^,.^^^«; 
amble,  that  the  marriage  rebtion  is  believed  to  be  in- 
consistent with  God's  will,  and  a  mode  is  pointed  out 
for  dissolving  the  tie,  which  binds  husband  and  wife,  in 
conformity  with  their  ideas  of  religious  duty.  It  also  ap- 
pears from  the  preamble,  that  there  are  two  orders  in  the 
society  of  Shakers;  first,  the  family  order  or  relation, —    , 
the  consequences    resulting  from  which  have  already 
been  briefly  stated  ;  and  second,  the  church  relation  or 
order.     Those  who  sign  the  covenant  thereby  become 
members  of  the  church  relation.     Those  who  enter  the 
church  are  required  to  '^  settle  it  in  their  iiearts,  to 
make  a  full  sacrifice  to  God,  once  for  all :  as  no  ground 
is,  or  ever  can  be,  left  for  any  recantation."  The  mem- 
bers of  the  church  are  to  "dedicate  and  devote  them- 
selves and  all  they  possess  to  the  service  of  God  forev- 
er, according  to  the  faith  and  invariable  practice  of  the 
church." 

The  foregoing  is  a  brief  outline  of  the  creed ;  the 
articles  of  the  covenant  are  its  fruit.  The  following 
will  give  an  idea  how  the  spiritual  and  temporal  afiuirs 
of  the  society  are  in  fact  conducted.  I  shall  not  stop 
to  enquire,  whether  in  strict  conformity  with  the  ar- 
ticles of  covenant  or  not.  The  preamble  shews,  that 
the  '^  present  testimony  of  Christ's  second  ap|)earing," 
was  received  ^^  through  the  medium  and  ministration 
of  the  general  church  in  the  eastern  states,  whose  centre 
of  union  is  the  particular  church  of  New  Lebanon,  in 
the  township  of  Lebanan,  county  of  Columbia,  and 
state  of  New  York  ;  from  which  place,  the  messengers 
of  gospel  were  sent."  The  depositions  prove,  that,  in 
the  government  of  the  society,  the  ministry  are  first  and 
highest  in  power  and  authority — their  appointment  is 
by  the  mother  church  at  New  Lebanon,  and  vacancies 
are  filled  from  the  same  source.  Four  persons  consti- 
tute a  full  ministry,  two  of  each  sex— a  less  number 
can  act.  The  ministry  appoint  the  elders,  and  the  min-' 
istry  and  elders  appoint  tlie  deacons  and  trustee?.  ^^The 
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Spring  Term     officers  of  the  society,  withiq  their  respective  jurisdic* 
^  ^  ^  ^  *       lions,  are  the  sole  judges  of  disorderly,  disobedient  and 

04tt8^Bmia   refractory  conduct,  and  of  departures  from  the  estab* 
v»-  lished  rules  and  usages  of  the  society  ;  and  are  author- 

f  ^^^'     ized  to  apply  such  correction  as  in  their  judgment  will 

effect  tte  reformation  of  the  offender,  subject  to  the  re- 
strictions of  the  covenant."  This  is  an  extract  from  a 
deposition,  and  not  from  any  part  of  the  covenant. 

The  question  recurs,  what  results  from  the  creed,  the 
covenant  and  the  official  machinery  ?  Nothing  to  my 
mind,  but  a  general  partnership  for  an  unlimited  time. 
The  members,  believing  their  duty  towards  God  re- 
quires them  to  break  up  those  relations  of  life  which 
they  deem  carnal,  and  to  live  together  as  brothers  and 
sisters  in  Christ,,  for  their  spiritual  edi6cation,  have 
thrown  all  their  property  into  joint  stock,  in  which 
each  is  to  have  the  same  interest  with  every  other,  and 
they  are,  by  their  industry,  to  preserve  and  increase 
the  fund  and  enjoy  it  so  long  as  they  live,  and  then  it  is 
to  pass  to  the  survivors,  being  members  of  the  society, 
without  ever  terminating  the  institution.  That,  in  my 
opinion,  is  the  essence  of  the  whole  scheme.  So  long 
as  its  members  choose  to  abide  by  it,  I  have  no  doubt  it 
is  competent  for  them  to  do  so.  But  the  opinion  de- 
livered puts  it  out  of  the  power  of  the  whole,  or  any 
one  member,  to  bring  about  a  partition  of  the  joint  es- 
tates, by  declaring  that  these  estates  are  consecrated  to 
charitable  purposes  ;  and  the  opinion  only  gives  a  use 
to  a  member  as  long  as  he  continues  in  the  society,  and 
of  course  terminates  the  use  in  res|)ect  to  any  one  mem- 
!)er,  just  as  soon  as  he  voluntarily  abandons,  or  is  ex- 
pelled from  the  society.   / 

I  cannot  consent  that  a  voluntary  abandonment,  or 
expulsion  from  the  society,  terminates  the  interest  of 
a  member  in  the  joint  estate.  There  is  no  express  pro- 
vision in  the  covenant  which  imposes  a  forfeiture  in  case 
of  abandonment  or  expulsion.  If  such  a  consequence 
can  be  collected  from  the  covenant,  it  must  be  found  in 
the  stipulations  of  the  seventh  article,  by  which  all  the 
members  agree  never  to  '^  bring  any  charge  of  debt,  or 
damage,  or  hold  any   demand,   whether  against  the 
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church  or  community,  or  any  member  thereof,  oo  ao-    Spring  Ttrm 

count  of  either  property  or  services  given,  rendered       i »  ^  ^  • 

or  consecrated  to  the  aforesaid  sacred  and  charitable  Q^us^Bimia 

uses."    The  provision  is  hot  limited  in  its  operation  ▼»• 

to  those  who  leave  the  society.     Taken  literally  it  em:  — * — ^^— ^ 

braces  those  who  continue  in  il-,  as  well  as  those  who 

depart.     It  cannot  possibly  be  construed  to  mean,  that 

those  who  remain  members  shall  hold  no  demand  a- 

gainst  or  upon  the  property  of  the  society,  which >  by 

the  third  article  of  the  covenant,  is  expressly  charged 

with  their   support.      Such  a  construction   would  be 

altogether  repugnant  to  and  inconsistent  with  the  plain 

and  obvious  temporal  design  of  the  institution.     If  any 

meaning  can  be  given  to  it  at  all,  it  must  be  made  to 

operate  exclusively  upon  those  who  voluntarily  or  by 

expulsion  leave  the  society.     I  think  it  cannot  deprive 

such  of  their  interest. 

Those  who  entered  into  the  church  relation,  did  so, 
no  doubt,  under  a  full  conviction  of  duty,  and  after 
coming  to  the  conclusion,  ^'once  for  all,  to  dedicate  and 
devote  themselves  and  all  they  possessed  to  the  service 
of  God  forever,"  according  to  their  peculiar  faith.  It 
was  absolutely  necessary  to  provide  for  the  support  and 
comfort  of  the  body  while  they  were  serving  God  spirr 
itually.  The  formation  of  a  joint  stock,  or  interest,  was 
adopted  as  the  best  plan  to  provide  for  the  body,  and 
lo  place  all  the  members  in  a  situation  best  calculated 
to  enjoy  their  religion.  I  cannot  suppose  that  any  one 
hypocritically  became  a  member  of  the  church  relation^ 
merely  for  the  purpose  of  acquiring  an  interest  in  the 
joint  estates  and  funds,  and  with  a  premeditated  inten- 
tion thereafter  to  abandon  the  society,  and  seek  for  a 
partition.  Admitting  all  to  be  sincerely  devoted  to  their 
religious  creed,  they  signed  the  covenant  under  the  be- 
lief, that  they  would  never  renounce  the  faith  professed, 
and  that  they  would  continue  of  choice,  through  life,  to 
ac:t  up  te  its  precepts.  Under  such  convictions,  they 
brought  their  property  into  the  partnership  ;  or,  what 
is  the  same  thing,  into  the  society.  But  an  individual 
member  changes  his  faith  ;  new  views  and  opinions  are 
embraced,  and  he  now  believes,  that  it  is  as  inconsistent 
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Spring  Term  with  the  Will  of  God  to  continue  in  the  society,  at  he 
1  8  s  4 .  formerly  thought  it  was  his  duty.  Under  such  a  change, 
Ga$9^BatUa  '^^  ab^dons  the  society,  and  claims  a  share  of  the  prop- 
Ji^ih^'  <  •  ^''y*  ^  ^'**"'^  ^^  ought  to  be  decreed  to  him  ;  because, 
- —  *^- »-  as  to  him,  all  the  purposes  for  which  the  partnership 
was  entered  into  have  ceased ;  and  because,  it  was  en- 
tered  into  for  an  indefinite  period.  His  change  of  reli- 
gion has  as  effectually  disqualified  him  from  performing 
the  things,  and  submitting  to  the  rules  imposed  by  the 
Shaker  faith,  as  the  infliction  of  lunacy  would  disqual- 
ify a  member  of  an  ordinary  mercantile  copartnership, 
from  performing  the  duties  imposed  by  the  partnership 
contract.  The  chancellor  should,  therefore,  put  an  end 
to  both  descriptions  of  partnership,  under  such  circum- 
stances, by  dissolving  them,  as  far  as  they  related  to  the 
interests  of  the  disqualified  member,  leaving  the  rights 
of  others  untouched,  and  at  liberty  to  proceed  in  their 
social  capacity,  if  they  choose  to  do  so.  Indeed,  where 
general  partnerships  are  formed  for  an  unlimited  time, 
any  member,  at  his  mere  pleasure,  may  withdraw,  and 
claim  his  share  of  the  partnership  effects.  Watson^  379- 
SO.  The  society  of  Shakers  is  nothing  but  a  partner- 
ship, embracing  the  business  of  the  lives  of  its  members. 
The  tie  which  binds  them  together,  is  their  religious 
faith  or  belief,  and  I  will  briefly  enquire  into  the  effect 
which  a  change  of  faith  or  belief  can,  or  ought,  to  have 
upon  the  temporal  interests  or  property  of  its  mem- 
bers. 

It  must  be  borne  in  mind,  that  the  property  of  the 
Shakers  is  the  production  of  their  own  industry  and  ac- 
cumulations. If  I  give  an  estate  to  support  and  educate 
Shaker  youths,  or  presbyterians,  baptists,  or  roetho* 
dists,  I  readily  admit,  that  the  recipients  of  my  bounty, 
cannot,  by  any  agreement  among  themselves,  or  by  any 
thing  they  can  do,  place  themselves  in  a  condition  in 
which  they  could  demand  a  partition  of  the  estates  and 
funds  proceeding  from  me.  That  is  a  very  different 
case  from  one  where  the  estates  and  funds  are  the  pro- 
duct of  the  labor  of  the  associates,  and  which  the  chan- 
cellor is  called  on  to  divide  among  them.  This  last  is 
the  case  of  the  Shakers.    The  question  is,  whether  a 
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man,  in  their  case,  forfeits  all  interest,  if  W  changes  his 
opinions  and  faith,  and  leaves  the  society. 

If  such  be  the  design  of  the  covenant  in  regard  to  se- 
ceding members,  it  ought  not  to  be  enforced  ;  because 
it  is,  to  that  extent,  withqjiit  consideration,  and  in  viola- 
tion of  the  policy  and  spirit  of  constitutional  principles. 
Admit,  for  the  arj^ument,  that  each  member  has  agreed 
to  forfeit  his  interest  in  the  property,  as  soon  as  he  for- 
sakes thefaitli  and  the  society — what  consideration  pas- 
ses to  him  for  that  stipulation  ?  There  is  no  considera- 
tion of  blood,  nor  is  there  any  of  money  or  property. 
To  put  a  case,  suppose  the  member  of  a  presbyterian 
church,  enraptured  with  the  doctrines  of  his  spiritual 
teacher  and  pastor,  were  to  execute  a  bond  binding  him- 
self to  convey  all  his  property  to  the  pastor,  if  he  ever 
thereafter  disbelieved  the  doctrine,  or  renounced  bis 
memliership — could  this  contract  be  enforced  upon  the 
happening  of  the  events  which  were  to  deprive  the  ob- 
ligor of  his  estate  ?  Certainly  not.  Is  the  seceding 
shaker  in  a  worse  condition  than  the  presbyterian  P  The 
only  way  in  which  the  conclusions  resulting  from  the 
bare  statement  of  the  case  can  be  avoided,  is,  to  take  a 
distinction  between  the  case  of  an  executory,  and  an  ex- 
ecuted contract.  Let  U9  test  the  case,  then,  by  putting 
it  in  another  form  :  suppose  the  member  of  a  presbytc- 
i»ian  church  conveys,  by  deed,  all  his  property  to  A  B, 
in  trust,  for  the  use  of  himself  and  family,  so  long  as  he 
continues  to  belive  the  presbyterian  creed,  and  remains 
a  member  of  the  church  of  which  A  B  is  pastor — what 
will  become  of  the  estate  if  the  grantor  abandons  creed 
and  church  ?  I  do  think  that  A  B  cannot  thereby  con- 
vert it  into  his  individual  estate,  discharged  of  the  inte- 
rest of  culm  que  trtuls.  He  held  the  legal  title,  I  admit; 
but  the  trust,  the  use,  was  executed  in  behalf  of  the 
grantor  and  his  family,  and  their  use  cannot  be  divested 
in  favor  of  a  mere  holder  of  the  legal  title,  who  has 
paid  nothing.  If  the  use  is  executed  at  all  by  the  con- 
veyance, it  can  no  more  be  divested  by  the  idle  stipula- 
tions relative  to  belief  in  a  creed  and  continuance  of 
church  membership,  than  if  it  had  been  an  executory 
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Sfring  Term    eontractf  dependent  for  its  fulfilment  upon  such  consider 
1 8  •  4 1       rations  and  no  other.    I  know,  if  an  estate  be  conveyed 

O4f$9^Bani0  "P*^"  •  condition  which  is  impossible,  or  malum  in  «e, 
T9.  the  estate  is  absolute,  and  the  condition  void.    But  the 

WuhtU^re.  g^^^jiiig  shakers  have  made  no  such  conveyance,  and  if 
there  be  estates  held  in  trust  for  their  use,  and  that  use 
ever  took  efiect,  I  am  unwilling  to  forfeit  their  right  of 
property  or  the  use  of  it,  upon  the  the  idea,  that  they 
have  agreed  to  the  forfeiture,  in  case  they  changed  their 
religion. 

A  man  cannot  prevent  the  change  of  his  opinions.  It 
is  impossible  to  resist  conviction  and  change  of  opinion, 
when  new  facts  and  new  reasons' are  presented  in  such  a 
manner  as  to  give  a  new  direction  to  the  mind.  Our 
own  reflections  may  convince  and  turn  us  beyond  the 
power  of  resistance.  We  may  turn  from  the  truth  and 
embrace  error ;  but  turn  we  must,  when  the  mind  is 
placed  under  the  influence  of  new  facts,  new  arguments, 
new  circumstances  and  relations,  altogether  adverse  to 
preconceived  notions.  Wc  may  regret  the  change  of 
our  opinions  ;  the  change  may  give  us  pain  ;  but  we 
can  no  more  resist  the  change  by  an  effort  of  the  will» 
than  we  can,  by  a  similar  effort,  prevent  the  decay  and 
dissolution  of  the  body.  An  agreement,  therefore,  ne- 
ver to  change  an  opinion,  or  to  adhere,  through  all 
time,  to  this  or  that  creed,  is  an  idle  undertaking  to* 
perform  an  impossibility.  If  the  person  so  engaging 
should,  in  truth,  perform  and  keep  his  promise,  he 
could  not  do  it  in  consequence  of  any  obligation  im- 
posed by  the  covenant ;  but  he  would  keep  the  cove- 
nant only  because  new  lights,  no  matter  whether  true 
or  false,  did  not  spring  up  to  change  the  direction  of 
his  mental  vision,  and  sufficiently  powerful  to  consume 
and  supplant  former  ideas. 

No  man  can  sell  his  liberty  and  become  a  slave ;  nor 
can  any  one  sell  his  liberty  of  conscience,  and  make  his 
temporal  rights  depend  upon  a  creed  ami  its  observan- 
ces.  There  are  inalienable  rights  recognised  by  our 
constitution,  and  liberty  of  conscience  is  one  of  them. 
^^  No  human  authority  ought  in  any  case  whatever  to 
control,  or  interfere  with,  the  rights  of  conscieivce/' 
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Now  if  the  Shaker  is  convinced  that  his  faith  and  wor-    Bpriog  Term 
skip  are  erroneous,  and  therefore  renounces  both>  and        i  »  8  4. 
abandons  the  church,  is  there  any  human  authority  to   Q^^^^Sr^at^ 
prevent  it  ?  None.   What  is  the  effect  of  an  agreement,        ^  tb. 
that   if  a   man  changes  his  creed    and  abandons  his    ^^^*^^^'-> 
church,  he  shall  forfeit  his  property,  acquired  by  years 
of  toil,  and  give   up  the  means  of  his  subsistence  ? 
Its  direct  tendency  is,  to  bind  down  the  conscience,  and 
to  suppress  the  '^  free  communication  of  thoughts  and 
opinions,"  tolerated  by  the  constitution,  as  <^  one  of  the 
invaluable  rights  of  man."     Who  will  speak  out,  when 
the  publication  of  his  opinions  will  cause  him  to  bo  cast 
upon  the  world  in  a  state  of  pauperism  P    I  am  there- 
fore of  opinion,  that  so  much  of  the  covenant  in  ques* 
tion,  as  contemplates  appropriating  the  property  con- 
tributed to  the  joint  stock  by  a  seceder,  and  the  pro* 
ceeds  of  the  labor  of  a  seceding  member  of  the  Shaker 
society,  to  the  ose^-ef^ose  who  remain,  is  not  only 
without  any  consideration,  but  that  it  is  a  restraint  upon 
the  rights  of  conscience,  and  in  violation  of  the  spirit 
and  policy  of  the  constitution,  and  therefore  ought  not 
to  be  allowed. 

In  coming  to  the  conclusions  expressed,  I  do  noi  pre- 
tend to  say,  that  the  faith  of  the  Shakers  and  their  reli- 
gion are  erroneous.  As  a  judge,  I  have  nothing  to  do 
with  creeds  or  their  orthodoxy.  I  only  intend  to  de- 
clare my  opinion,  that  no  man*8  right  to  the  enjoyment 
of  property  owned  by  him,  and  earned  by  his  own  la- 
bor, can  be  taken  from  him,  in  virtue  of  a  contract 
which  makes  his  adherence  to  this  or  that  religious 
creed  and  practice  a  condition  which,  if  violated,  shall 
forfeit  his  right. 

It  is  not  necessary  to  state  my  views  relative  to  the 
proper  mode  of  making  partition,  because,  under  the 
opinion  delivered,  no  partition  can  ever  take  place.. 
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A  tmant  maj 
mU  hie  goodi 
and  chattelf  da- 
ring hii  term, 
by  aale  abeo- 
Inte,  or  by  mort 
gage  ;  and  thej 
will  not  there- 
after be  liable 
to  the  landlord*! 
diatreea,  altho' 
they  remain  up- 
on the  demia- 
ed  premiaea. 


'  Poaaenien  bj 
a  iDOitgagor  ia 
net  per  $e  fran- 
dnlent ;  nor  ia 
it,  in  aeneral, 
any  evidence  of 
fraud  in  f»cl,  j^ 


The  intoreat  of 
a  mortgagor  is 
not  sabject   to 


Snyder  r^.  Hitt. 

[Mr.  G.  Davis  for  Plaintiff:  Mr.  Hanson  and  others  for  Defendant.} 

From  the  Circuit  Court  for  Bourbok  Couhtt. 
Chief  Jastice  Robertsoa  delivered  the  Opinion  of  the  Court. 

Two  questions  are  presented  in  this  case  : — 

First  Can  a  lanillord  distrain,  for  rent  due  by  iiis 
tenant,  goods  in  the  tenant's  possession,  but  which  arc 
under  a  bonafidt  mortgage  to  another  person  ? 

Second,  Can  a  mortgagee  of  a  chattel  maintain  trover 
for  a  conversion  of  it  by  a  stranger,  whilst  it  was  in 
the  possession  of  tlie  mortgagor  ? 

First.  A  bona  fide  mortgagee  is,  both  before  and  after 
forfeiture,  deemed  a  purchaser.  A  tenant  may,  during 
his  term,  sell  his  goods  and  chattels,  and  the  purchaser 
may  hold  them  in  defiance  of  any  lien  claimed  by  the 
landlord,  as  resulting  to  him,  by  law,  from  the  relation 
of  landlord  and  tenant  ;  and  as  the  second  section  of  a 
statute  of  1811,  2  Dig,  1059,  gives  a  landlord  a  right  to 
distrain  the  goods  of  his  tenant  or  subtenant  oily,  if  a 
tenant  shall  have  made  a  bona  fide  sale  of  his  goods,  they 
are  not  liable  to  distress,  even  though  they  may  not  have 
been  actually  removed  from  his  ostensible  possession. 

The  possession  by  a  mortgagor,  of  the  mortgaged 
property,  is  not  fraudulent  per  se.  The  judicial  doc- 
trine of  constructive  fraud  has  been  carrred  far  enough 
— perhaps  too  far.  We  feel  neither  inclination  nor  au- 
thority to  extend  it  ;  and  we  are  well  satisfied,  that 
both  reason  and  authority  are  opposed  to  the  position 
taken  in  the  argument  of  this  case  :  to  wit,  that  a  re- 
tention of  possession  by  a  mortgas;or,  is,  per  se,  fraudu- 
lent. On  the  contrary,  it  may  not,  in  many,  and  per- 
haps most  cases,  be  any  evidence  of  even  a  fraud  m 
fact. 

Nor  is  tl»e  interest  of  a  mortgagor  liable  to  be  sold 
under  a  diflrcss  for  rent.     An  equity  of  redemption 
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was  not  clUtrainable  at  common  law  ;  and  the  ctatute 
of  1821,  1  Dig.  504,  aod  that  of  1828,  Session  Acts,  163, 
which  subjected  equities  to  sale  under  exectUum,  cannot 
(consistently)  be  so  construed  as  to  embrace  distress 
warrants.  The  policy  of  ttiose  enactments  was  to  sub- 
stitute the  liability  of  equities  and  dwses  in  action  for  the 
ca.  «a.,  and  a  distress  warrant  is  within  neither  the  fet- 
ter nor  the  spirit  of  their  provisions. 

Second.  It  was  not  supposed  to  be  doubted,  that  a 
mortgagee,  like  any  other  [person  havinj;  a  title,  gener- 
al or  special,  to  personal  property,  might  maintain  tro- 
ver^ for  its  conversion  by  a  wrong  doer.  The  doctrine 
on  that  point  is  too  well  settled,  by  analogy  and  direct 
•authority,  to  be  now  doubtful  or  debateable. 

As  the  circuit  court  decided  in  this  case,  that  a  land- 
lord had  a  legal  right,  as  against  a  mortgagee  of  his  ten- 
ant, to  distrain  and  sell,  for  rent,  the  mortgaged  goods, 
the  judgment  must  be  reversed,  and  the  cause  remand- 
ed for  a  new  trial  :  when  the  proper  question  for  en- 
quiry will  be,  whether  the  mortgage  be,  in  fact,  fraudu- 
lent, or  bona  fide. 


Spring  Term 
1834. 

Craddock 

vs. 

Riddlesbarger 

diitreM  for  rent: 
the  acts  subject- 
ing equities  tu 
ex 'on,  do  Dot 
subject  them  to 
distresii. 

A  mortgagee, 
like  ao^  other 
having  a  gene- 
ral or  special  pro 
perty  in  goods 
converted,  may 
maintain  trover 
for  the  convei- 
lion. 


Trot  I 


Craddock  vs.  Riddlesbargcr. 

[Mr.  Buckner  and  Mr.  Willis  for  Plaintiff:  Mr.  BreoU  for  Defendant.] 
From  the  Circuit  Court  for  Adair  County. 

Chief  Justice  Robertson  delivered  the  Opinion  of  the  Court,         j^j^^  ^ 

RiDDLESBARGER  Imving  obtained  a  judgment  against  Cascofthesalc 
Craddock,  for  damages  for  the  conversion  of  a  field  of  of  «  field  of 
growing  corn,  which  he  (Riddlcsbarger)  had  bonght,  fi^Bt^u"der°ii"7. 
at  a  sale  under  a  fieri  facias,  as  the  property  of  one  of  the  /a-,  then  under 

,   -       ,  .        .  "^       .  /^       .  .      ,  the     landlord  b 

defendants  m  the  execution,  Craddock  now  urges  a  re-  distress  .vr. 
ver;>al  of  the  judgment,  and  relies  on  three  grounds  : — 


Si  8061 

Ills   71B| 
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Spring  Term     first,  that  there  was  no  judgment  that  authorized  the 
18  8  4.       execution  ;  second,  that  growing  corn  was  not  liable  to 
Craddock      **l®  '"  virtue  of  a  fieri  facias ;  third,  that  the  circuit 
v»-  court  erred  iti  rejecting  evidence  offered  by  Craddock* 
'■ —  and  in  instructing  the  jury,  and  in  withholding  instruc- 
tions. 
The  iadgmeot       As  we  are  of  the  opinion,  that  the  judgment  and  the 
tho^i'/a.  under  replevin  bond  exhibited  in  the  record,  authorized  the 
which  Uie  lale  execution,  and  sufficiently  correspond  with  it,  and  witU 
each  other,'  for  every  purpose  of  reasonable  certainty » 
we  shall,  without  a  more  particular  notice  of  the  first 
ground,  proceed  to  the  consideration  of  the  second  and 
third  grounds. 
Perennial  trees       Second.  Although  such  annual  productions  or  fruits 
their*  unsather^  of  the  earth  as  clover,  timothy,  spontanctius  grasses, 
ed  produce,  are  applcs,  pears,  peaches,  cherries  &c.  are  considered  as  in- 

incidentiofthe      J  f         *       ,      *,       ,   .  ,  .   ,       ,  .  ,      , 

soil,  and   not  cidents  to  the  land  in  which  they  are  nourished,  aDu 

subject  to  ^ex€^  ^''^»  therefore,  not  personal,  nevertheless  every  thing 

products  of  an-  produced  from  the  earth  by  annual  planting,  cultivation 

cahivKi"  wt  ^^^  l^bor,  and  which  is  therefore  denominated,  for  the 

porsonul  prop-  sake  of  contradistinction, /rti4:/tis  industrial  is  deemed  per* 

aSeb^ihe^ow^  ^o"*'  *"^  "^^Y  ^^  *^'^'»  ^^  personalty,  even  whilst  grow- 

ner,  and  were,  ing  and  Immature.     And  the  purchaser  of  such  an  ar- 

act*on8S4!sub-  ^'^'^  *"  ^uch  a  growing  state  will  have  the  consequent 

ject,  even  ttn-  tial  right  of  ingress  and  egress,  for  purposes  of  cultiva- 

fipe,%o  lery'X  ^'^")  preservation  and  removal, though  he  will  have  ac- 

saie  under  cxo-  quired  no  interest  in  the  land  itself,  nor  any  other  con- 
cuiion ;  and  the    ^     ,  ,       .    .  ^      ,  ,  -^  . 

purchaser  may  trol  or  dominion  over  tl,  than  snch  as  may -foe  necessa^ 

r"T  t^'raature  "^''^  '"^ideut  to  Iris  right  to  the  growing  fructus.     Par* 

and  remoTe  the  ham  VS.  Thomsony  2  /.  J.  Marshall^  .159,  and  the   autho- 

^^^'  rities  therein  cited  ;  and  also  Eaton  vs.   Southby^  2  Wil- 

i-/  *,  131. 

An  officer ^aT-  f  The  authorities  leave  no  pretext  for  doubting  that 

"'Vw^n^cro'"  g^o^^^  corn  is  a  chattel,  and,  as  «*c/i,  may  be  sold  by 

night  proceed  the  Owner,  or  taken  by  an  officer  in  virtue  of  a  process 

won^M  idve^  o(  fieri  facias.    The  only  doubt  which  has  been  Intiina- 

tised  4rc.;  nei-  ted,  is  as  to  the  proper  time  of  selling  under  an  execu- 

crSil^oV'' w^  t5<>n-    B«t,  though  %osne  have  expressed  the  opinioa, 


bound  to  finish  ),hat  the  Sale  should  be  postponed  until  after  the  corn 
]%i  it"stand  at  shall  have  been  matured  and  severed  from  the  land,  and 
hb  risk.  though  such  a  course  might  often  be  advantageous  to 


Digitized  by  VjOOQIC 


•F  APPEALS  OF  KENTUCKlT.  «D7 

all  parties  concerned,  still  it  seems  to  us  that,  prior  to    Spring  Teroi 
an  act  of  the  last  legislature,  the  law  conceded  the  rigk       ^^^^' 
to  sell  the  corn  in  the  condition  in  which  it  was  when      craddock 
the  execution  was  levied  on  it.    The  righl  to  levy  im-  j^^^^^^^^,^ 

plies  the  right  to  sell,  as  soon  as  legal  notice  can  be  pub-  ^ 

lished  of  the  time  and  pliice  of  sale,  and  of  the  tiling  to 
be  sold*  Was  it  the  duty  of  an  officer  to  keep  possl^- 
sion  of  growing  corn  for  months  after  his  levy,  and,  in 
the  mean  time,  cultivate  and  gather  it,  or  be  responsi- 
ble for  its  deterioration  in  consequence  of  non-cultiva- 
tien,  or  for  the  wasting,  or  destruction,  or  abduction  of 
it  by  l^ie  owner,  or  by  other  persons  ?  Or  was  all  such 
hMstrd  aii^  burthen  devolved  on  the  creditor  ?  What 
nilght  h«ve  been  most  expedient  in  a  given  case,  or 
wl^t  the  sheriff,  (with  the  concurrence  of  the  credi* 
tor  and  debtor  or  either  of  them,)  might  have  done,  is 
far  different  from  what  he  had  the  power  to  do  in 
virtue  of  his  jegal  authority.  And,  not  doubting 
his  power  to  sell  growing  corn,  we  must  decide  ac- 
cordingly. It  is  QW  duty  to  declare^  not  to  givCy  the 
law. 

Third.  On  the  trial,  Craddock  offered  .to  prove,  that  jbe  UodlorS 
one  of  the  defendants  in  the  execution  (John  Jeffries,  ^*  !J**°,®*J^^* 
sr.)  was  his  tenant ;  had  rented  the  field  in  .iffaich  the  feia  belooging 
corn,  sold  under  the  execution,  was  growing;  that  an<*  **^ j^jjj?'"*' 
other  of  the  execution  defendants,  (John  Jeffries,  jr.)  the  ranted  land, 
who  planted,  cultivated  and  claimed  the  corn,  was  the  r«t^°or^whiit 
subtenant  of  John  Jeffries,  sr.  ;  that  the  latter  was  in  lenmaybedae} 
arrear  to  him  (Craddock,)  for  rent  reserved  in  money,  JJhoievie^^eT' 
and  that,  afler  the  sale  under  the  execution,  the  corn  fa.  on  them, 
was  distrained,  and  bought  by  him  (Craddock,)  for  hh  ihe^^^^*» 
rent.  But  the  circuit  court  refused  to  admit  the  offered  ^^^^^*  '^  ^*<>""^ 
proof,  and  instructed  the  jury,  in  substance,  that  the  deMoVm.  (or 
corn  was  subject  to  be  sold  under  the  execution,  and  **"  '^•"V  "^*^ 

t       iL       1  ••!«••      t        •    I  •  •  MM       arreare  of  rent ; 

that  the  plamtiff  bad  a  right  to  recover  the  value  of  the  andmnst.there. 

corn,  '"P?"'  take  and 

«    sell  enoogh  ef 

The  circuit  court  must  have  been  influenced,  through-  the.tenant'a  pro 
out,  by  the  opinion,  cither  that  Craddock  had  no  lien  KthVmanS.^ 
on  the  corn  ;  or  that,  if  he  had  a  lien,  it  did  not  affect 
the  right  of  the  purchaser  under  tha  execution*    If  ei- 
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Spring  Term    ^j^j.  ^f  j|,pgg  positions  Can  he  maintaincti,  there  is  no  er- 

t  S  3  4 

^^^^^^^^^       ror  in  any  of  the  opinions  of  ihe  conrt  below. 
Craddock  Tile  fourth  section  of  nn  act  of  1811,  2  Digest^  1060, 

JiiddieXarcrer  ^O"^^*"^  the  followinff  provision  :  '*  Nor  shall  the  land- 
^^    lord  have  any  exclusive  lien  on  the  property  of  his  ten- 
ant or  under-tenant,  except  the  same  is  the  produce  of 
the  farm  or  place  rented  or  leased."     The  preexisting 
lien  implied  by  this  provision,  (which  was  intended  as 
a  restriction  of  it,)  was  given  by  the  fourteenth  chap- 
ter of  a  statute  of  the  8th  of  Anne,  reenacted  in  Virgin- 
ia, prior  to  the  separation  of  Kentucky,  and  incorpora- 
ted substantially  in  the  statute  of  1828,  (twelfth  section) 
for  amendincr  and  reducing^  into  one  (he  execution  laws 
of  Kentucky,  and  which  is  in  these  words  :  "  No  good^ 
or  chattels  whatsoever,  Iving  or  being  in  or  upon  any 
messuage,  lands  or  tenements,  which  shall  be  leased  for 
life  or  lives,  term  of  years,  at  will,  or  otherwise,   and 
where  the  rent  is  reserved  and  made  payable  in  money, 
shall,  at  any  time  hereafter,  be  liable  to  be  taken  by 
virtue  of  a  writ  of  execution,  attachment  or  other  pro- 
cess, unless  the  party  so  taking  the  same,  shall,  before 
the  removal  of  such  goods  off  the  demised  premises, 
pay  or  tender  to  the  landlord,  if  he  reside  within  that 
county,  or  to  his  agent,  if  any  known  agent  lie  have  re- 
sident within  the  same  county,  all  the  money  due  for 
the  rent  of  the  said  premises  at  the  taking  of  such  {roods 
or  chattels  in  execution  &c.,  provided  nevertheless^  that 
sirch  rent  arrear  do  not  amount  to  more  than  one  yearns 
rent  ;  and  if  more  be  due,  then  the  party  suing  out  such 
execution  may  pay  or  tender  to  such  landlord,  or  his 
agCQt,  one  year's  rent,  and  may  proceed  to  execute  his 
judgment,  or  levy  his  attachment,  if  the  proceedings  be 
by  attachment;  and  the  sheriff  or  other  officer  servinV 
the  same  is  hereby  required  and  empowered  to  levy,  as 
well  the  money  so  paid  for  rent,  as  the  execution  mon- 
ey, and  pay  the  same  over  to  the  plaintiff.'' 

This  enactment  seems  to  extend  to  cdl  tlie  goods  and 
chsUteb  the  lien  which  the  fourth  section  of  the  act  of 
1811  recognized,  and  restricted  to  the  produce  of  the  land. 
l^ut,  as  the  Hen  described  in  the  act  of  181 1,  is  that  c^iv- 
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en  by  the  statute  of  Anne,  and  as  the  twelfth  section  of   Ajpring  T«rm 
the  act  of  1828,  is  a  substantial  transcript  of  that  stat-       i  S<4* 
lite,  the  established  interpretation  of  the  latter  must  be      craddock 
deemed  the  true  meaning  and  effect  of  the  foregoing  vs. 

enactment  of  1828.  ^^^'^1^ 

The  following  points  have  been  settled  by  the  courts  Th«  in>ni«^i»*«  • 
of  kngland  concerning  the  fourteenth  section  of  the  has  &  lien  upon 
statute  of  8th  Anne  -.—first,  that  the  lien  applies  onlv  to  *^«  «f®^  **• 

*  r  ^  of  his  tenant :—« 

the  immediate  landlord,  and  does  not  apply  as  between  it  does  not  ez- 
the  ground  landlird  and  a  sublessee.  Burnetii  can,  Jj^^t"^  *  ^ 
Strange,  787. 

Second,  That  the  landlord  must  notify  the  sheriff  of  An  offiotr  who 
ills  lien  prior  to  a  sale  under  judicial  process,  and  de-   ^^^  ^dv  « 


mand  his  rent,  or  otherwise  it  is  not  the  duty  of  the  fi'fa.^ufithoui 

sheriff  to  retain  the  rent.   Waring  vs.  Duberry^  Strange,  97.  the   landlord** 

Third.  If  the  sheriff,  after  sufficient  notice  and  de-  re«jtdMmjisnot 

Tnand,  remove  or  sell  the  goods,  he  is  liable  only  for  the  .,.  . ' 

value  of  the  goods  sold  after  deducting  proper  ezpen-  ortbeffMdi,i8 

ses.     Dod  vs.  Saxby,  Strange,  1024.  tX^lwS^. 

Powih.  That  the  lien  applies  only  to  the  rent  due  for      The  lien  for 

the  year  immediately  preceding  the  execution.     Bradby  ^^^  " onltfor 

on  DiHress,  1 18.  p4o^b^    the 

Fifth.  That  a  bill  of  sale  of  the  goods,  under  the  ex-  '^7- 

ecution,  is  a  removal  of  them,  and  vests  the  title  in  the  ^^  %fi!^fa, 

purchaser  unincumbered  by  the  landlord's  lien.     Aid,  w  equivalent  to 

'  119  ;  and,  eocparte,  Qrwe,  1  <Mc.  104.  goods^and  vests 

It  is  notnecessary  to  enquire,  whether  the  rejected  Jho**  todUd^[ 

evidence  would,  if  admitted,  have  been  sufficient  to  etaim. 
prove,  that  Craddock  had,  at  the  time  of  the  levy  or 
sale,  a  lien  on  the  growing  crop  of  corn  ;  for  we  are 
clearly  of  the  opinion,  that  his  lien,  even  if  it  then  ex- 
isted, did  not  invalidate  the  sale,  or  affect  the  purcha* 
ser's  right. 

it  is. an  indisputable  rule  of  the  common  law,  that  it  ia  the  rale 

geotis  in  the  custody  of  the  law  are  not  subject  to  dis-  2f  ^^iw"™  di 

tress  for  rent ;  and,  therefore,  it  is  well  settled,  that  in  the  cns^y 

of  the  law,  (ta- 
ken in  eieention  fye.)  are  not  subject  to  distrfltt  Ibrrent;  and  neither  the  statute  8  Anne,  nor 
an  J  statute  of  Kentuek^,  have  essentiftllj  changed  this  rule,  though  they  give  a  new  reme* 
dy — ^requirin^  the  creditor  who  has  a  levy  made  on  %fenQnt'»  goods  tfc.y  to  pay  the  land* 
lord  his  rent  in  arrear,  not  exceeding  oae  ^ear ;  aad  reodsrifig  the  officer  who,  with  notice  of 
the  landlord's  claim,  makes  such  levy,  habit ^  if  he  proceeds  to  sell,  without  satiating  th*^ 
rent  daim.  So  lar  only  does  the  lien  extend  ;  it  doetaot  affect  the  title  of  the  pnrdlaser  at 
the  execution  sale.    The  remedy  is  against  the  creditor  and  oAcer. 

Vol.  n.  27 

K 
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Sjprinf  T«ii    goods  Uken  in  execution  are  not  liable  lo  distress  ontii 

1^,1^      the  execution  be  satisfied.   Bradby  an  Dittrut,  115.  It  is 

Crmid0ek     equally  well  established  by  authority,  that  the  fourteenth 

mf^f^\^^     chapter  of  the  8th  Anne  did  not  abolish  or  materially 

" ^^^     affect  this  rule  of  the  common  law.     The  only  object 

of  that  enactment  was,  to  afford  to  landlords  a  new  re- 
medy, not  against  their  tenants,  but  against  execution 
creditors  and  officers  acting  under  eiwcution  process,  in 
favor  of  judgment  creditors  of  tenants.    According  to 
the  common  law,  when  the  goods  of  a  tenant  were  ta- 
ken and  sold  under  execution,  the  title  of  the  purchaser 
was  not  affected  by  the  claim  of  the  landlord,  after  re-, 
moval  of  the  goods;  nor  was  either  the  creditor,  or  the 
officer  who  levied  and  sold,  responsible  in  any  way  to 
tfale  landlord,  who  had  no  lien.  The  fourteenth  chapter 
t>f  the  8th  Anne  gave  to  certain  landlords,  qualified 
iiens,  by  making  it  the  doty  of  execution  creditors  to 
pay  or  tender  what  was  due  for  rent,  and  hy  making  it 
also  the  doty  of  the  officer^  who  sold  under  execution, 
to  pay  the  rent,  or  as  much  thereof  as  the  amount  of  the 
proceeds  of  sale,  prmfided  he  had  been  duly  noHfiedy  prior 
to  the  sale,  of  the  Umdlord^s  right  and  cbtm.     9ut  it  is  per- 
fectly evident,  that  the  common-law  right  to  sell  such 
goods  under  execution,  and  the  consequent  right  to 
purchase  them,  were  not  affected  by  the  statute  of  Anne, 
as  it  has  been  interpreted  and  enforced  in  England.  And 
it  would  certainly  have  been  inconsistent  with  analogy, 
and  with  the  policy  of  the  law,  to  have  given  any  oth- 
er intei^retation  or  effect  to  that  enactment.     Purcha- 
sers, under  execution,  of  property  liable  to  such  execu- 
tion, should  not  be  presumed  to  have  perfect  knowledge 
of  the  fact  that  the  defendant  in  the  execution  is  a  ten- 
ant, and  that  bis  landlord  has  an  unsatisfied  claim  for 
rent.     Should  such  knowledge  be  presumed,  or  should 
purchasers  be  responuble  for  the  latent  claims  of  dor- 
mant landlords,  sales  of  personal  property,  under  ex- 
*  ecution,  would  be  greatly  affected,  and  the  rights  of 
debtors  would  be  unnecessarily  and  injuriously  jeop- 
arded. 
The  statute,  according  to  its  establbhed  operation^ 
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htB  given  to  landlords  ample  security,  and  even  greater    Spring  Ttoi 
privileges  than  perhaps  equal  justice  should  have  dictat-       i  f  3  4 . 
ed^  when  it  provides :  first,  that  an  execution  creditor      crtModt 
of  a  tenant  shall,  before  he  shall  take  the  tenant's  goods  -^^- 

in  execution,  pay  or  tender  to  the  landlord  one  year's  ^t^S^ 

rent,  if  so  much  be  due  ;  and,  second,  that^  if  the  cred* 
iter  shall  have  failed  to  make  the  payment  or  tender, 
the  landlord  may,  by  giving  notice  of  his  claim  to  the 
officer  acting  under  the  execution,  before  a  idle  of  the  ten- 
ani*B  goode^  make  such  officer  liable  to  him  for  the  s- 
mount  for  which  the  property  shall  have  been  wAd^  or 
as  much  thereof  as  shall  be  sufficient  for  paying  the  rent 
in  arrear.  Such,  and  only  such,  is  the  remedy  ;  socb, 
and  only  such,  the  security  afforded  by  the  fourteenth 
chapter  of  8th  Anne,  as  expounded  and  applied  in  Eng- 
land. And  what  more  could  a  reasonable  landlord  ex- 
pect,  or  a  vigilant  landlord  desire  ?  He  may  have  a 
priorUy^  to  a  qualified  extent,  over  other  creiUore  ;  and 
he  may  have,  too,  {if  he  wiU,)  the  official  responsibility  of 
the  sheriff.  This  is  his  utmost  right ;  and  euehit  the 
character  of  his  Uen.  He  has  no  lien  to  any  otJicr  ex^- 
tent,  or  of  any  other  kind.  The  tenant  may  make  a 
valid  sale  of  his  goods.  MUcheU  vs.  ErankUn  etal.  S 
J.  J.  ManhaU,  482.  An  officer  may  make  a  valid  sale 
under  execution,  and  the  purchaser  win  not  be  affected 
by  the  landlord's  claim.  7%e  auth/oriHee^  eupraj  and  also 
Bradby^  829,  and  3  Kenfs  Com.  48:»,  and  a  new  and  im- 
proved edition  of  Bradby,  in  the  ''  Law  Library^  No. 
ni.,  80-83. 

Such  is  the  <<  2ien"  recognised  in  the  act  of  181 1 ;  and 
such  only  the  lien  given  by  the  act  of  1828.  The  only 
diflkrence  between  the  twelfth  section  of  the  latter  act, 
and  the  fourteenth  chapter  of  8th  Anne,  is,  that  the  latter 
says,  that  no  goods  shall  be  taken  in  execution,  and  the 
former  declares,  that  no  goods  shall  be  liable  to  be  taken 
in  execution.  Such  difference  is  verbal  only.  The 
intent  and  meaning  of  each  are  the  same  ;  and,  there- 
fore, as  before  euggested,  the  effect  of  the  Kentucky 
statute  must  be  governed  by  the  practical  construction 
of  its  prototype  of  England. 
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Spring  Torm         At  common  law,  the  goods  of  strangers  were,  under 
^  ^  '  ^ '       certain  modifications,  liable  to  distress  whilst  they  were 
Craddock      ^^  ^^^  demised  premises  ;  and,  consequently,  though  a 
▼8-  purchaser  from  the  tenant,  or  from  the  sheriff  under  an 

-—- *  execution  against  the  tenant,  acquired  a  perfect  and  in- 
law,property  of  defeasible  title,  yet,  by  failing,  in  pro [ler  time,  to  re- 
on^rimSd  uS^  move  the  goods  from  the  demised  land,  he  might  have 
was  riabject  to  subjected  them  to  liability  to  the  landlord's  distress. — 
SrtreiT'^buf  if  ^"^»  ^^  permitting  growing  corn  to  remain  until  it  shall 
oae  purchased  become  ripe  and  fit  for  being  severed,  the  purchaser 
unSwet^onT?  ^^tild  oot,  even  according  to  the  common  law,  have 
left  it  to  ripen,  subjected  the  corn  to  distress  for  the  rent  due  by  the 
oeption:  it  was  former  owner,  because  such  a  course  would  be  perfect- 
k'  ***'u^  h"  ^y  consistent  with  the  title  acquired  by  the  purchaser, 
law  by  which  would  be  proper  for  husbandry,  and  would  l>e  rightful 

thepropertjr  of  j^^d  not  neffllirent ;  and,  therefore,  would  come  within 
astrangermisht  ..?*.•  .  .  i 

bedistrainedfor  the  principle  of  the  various  exceptions  to  the  general 
cSnx^y*^"  """'^  ^^  the  common  law.  Bradby,  112,  and  Eaton  vs. 
tate,  and  the  Soutliby^  9upra,  Law  Library^  M,  III.^  SS,  But  this  com- 
JCfenchntinthe  ^^^  '•^  '^"'®  '**^  ^^®^"  altogether  abolished  by  the  sec- 
distress  warrant  ond  section  of  the  act  of  1811,  2  Dig.  1059,  which  de- 
nnton tholimd^  clares,  that  "  no  property  shaSl  hereafter  be  liable  to  be 

are  alone  liable  distrained  for  rent,  unless  the  same  shall  lielong  to  the 
a>  be  tiKon.  ,.  . 

person  or  persons  against  whom  the  distress  warrant  is- 
sued, or  to  some  subtenant  on  the  land  leased  or  rent- 
ed.'' AH  question  about  the  removal  of  the  corn,  by 
thft  purchaser,  is,  therefore,  su{)erseded. 
Where  an  offi-  The  Conclusion  seems  to  be  fair  and  logical,  that 
cer  leried  » yi.   Craddock  could  not  have  derived  any  benefit   from 

fa,  on  the  crop 

ofatenaDt,and  the  rejected  evidence,  as  to  tenancy,  or  as  to  the  dis* 

■?Ji  '^  ^fvH  tress  warrant  issued  after  the  sale  under  the  execution, 
stranger; -—tne  , 

landlord  after-  And,  consequently,  the  circuit  court  did  not  err  m  re- 


k2^  by  ^trSi  j«cting  such  irrelevant  proof.     Nor  did  it  err  in  reject- 

for  rent, sold  a-  ing  proof  as  to  notice  to  the  constable,  of  Craddock's 

?£nis2f;  and  ^^l^^tn  of  rent ;  for  such  notice  could  not  affect  the  legal 

tbe£ratparcha.  right  to  sell,  and  could  operate  only  as  between  the 

(his'conymion  Constable  and  Craddock.     And  the  consequence  from 

— itwasnoter-  the  whole  of  the  foregoing  view,  is,  that  the  circuit 

ror  to  rejecter-  *  j-j        ^          .        .    .       ®      .          .V.     ,  ,.         .     * 

idence  [p.  207]  court  did  not  err  in  giving,  or  in  withholding,  mstruc- 

?iSi'*^to^"ho'*  ^*^"* — unless  there  was  error  in  refusing  to  Instruct  the 

t)ielieAth<il»id  jury^  that,  if  Riddlesbarger  liad  notice  of  Craddock's 
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claini)  as  landlord,  prior  to  the  purchase  of  the  corn,  he    Spriog  Term 
had  acquired  no  available  right  as  against  Graddock.        i  8^34. 
But  it  is  evident  that,  if,  as  we  have  decided,  the  corn  was 
legally  subject  to  sale  under  the  execution,  notwithstand- 
ing the  landlord's  claim  to  rent,  notice  of  that  claim 
could  not  aflect  the  purchaser's  right  to  the  property  i^ot  whw"eW- 

Whicb  he  bought.  ?don,  notice  of 

After  the  sale,  if  the  officer,  having  due  notice  of  Ur^c?  for^tba 
Craddock's  right,  as  landlord,  failed  to  pay  to  him  the  purchaser  under 
amount  of  the  proceeds  of  the  sale,  or  the  amount  of  or  without,  no- 
one  year's  rent,  if  those  proceeds  were  equal  to  it,  Crad-  *\*^  °^  ^^^  ![•"* 

1      I  *  I  .  »••■■.  I        claim»  icquircfl 

dock's  remedy  was  not  agamst  Rtddiesbarger,  or  the  agoodtitie,freo 
corn  which  he  bought,  but  was  against  the  execution   J^^^**®rJj*5'  '^ 
creditor,  or  the  officer  who  sold  the  corn  and  failed  to  irreleTant. 
account  to  him  according  to  law. 
Judgment  affirmed. 


Blue  et  al.  vs.   Sayre.  Traverse. 

[Mr.  J.  E.  Bavb  for  PlaintifTa :  Mr.  Sayre  for  Defendant.] 

From  the  Circuit  Court  for  Fatette  County. 

Chief  Jastice  Robertson  delivered  the  Opinion  of  the  Court.  May  7. 

This  is  a  traverse  of  an  inquistion  on  a  warrant  for  Where  a  tenant 
a  forcible  entry  and  detainer ;  on  the  trial  of  which,  *g*'*'^der****thi 
in  the  circuit  court,  the  only  material  question  was,  landlord  from 
whether  the  plaintiff  in  the  warrant,  who  was  traversee  y^^^tie^^ 
in  that  court,  had  an  actual  possession  of  the  premises  •wn,  and  au 
at  the  time  of  the  entry*  by  the  defendants,  who  are  now  ^I!!theattorn- 

plaintiffs  in  error.  ment being  void 

Without  intending  to  intimate  atiy  opinion  as  to  the  operate aJadisr 
true  import  and  effect  of  the  proofs,  we  are  of  the  opin-  f®»^|p  ff   V*?* 

,         -        .        .  *   -   .      .  .         ,      .  landlord.      He 

ion,  that  the  circuit  court  erred  in  instructing  the  jury  may,  however, 
that,  if  Hukill,  who  had  entered-  as  tlie  tenant  of  the  jl^^''^  ^°"J 
plaintiffs  in  error,  had  attorned  to  the  defendant  in  er-  bring  hia'actiou 
ror,  without  their  consent,  and  had  disclaimed  to  hold  fo' ^^  di"e»=w»- 
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and  that,  therefore,  when  he  left  the  premises,  the  poi- 
session  in  fact  devolved  on  the  defendant  in  error,  and 
that,  consequently,  the  subsequent  entry,  by  the  plain- 
tiffs,  should  be  deemed  a  forcible  entry  upon  the  actual 

by  the  mere  oc^  possession  of  the  defendant. 

cupancy  of  a  Id-      jfo  such  attornment  could  have  had  any  such  opera- 

pant    woo  dis*  ^  m 

daioia  holdiDg  tion — it  would  have  been  utterly  void  and  ineffectual ; 
whom"he^ttrl  ^^^  attornment  would  itself  have  beien  an  implied  dis- 
tered,  and,  with  claimer  ;  and  an  express  disclaimer  would  have  been 
Sld'^'coMOTt  ^^I'^^^'y  ineffectual-  The  legal  character  and  effect  of 
attornatoaatna  the  relation  of  landlord  and  tenant  cannot  be  changed 
▼aiVto  tbeauim  ^^  ^^  illegal  attornment,  or  by  a  mere  disclaimer,  which 
pr ;  and  if  the  cannot  be  deemed  as  amounting  to  an  actual  disseizin, 
thedepartnreof  ^^less  the  landlord  elect  to  consider  it  as  a  disseizin. 
the  tenant,  re-  Unless  the  defendant  had  obtained  the  actual  posses. 
aesaion^iriTno  ^'^^  "^7  some  Other  means  than  the  attornment  or  dis- 
forcible  entry  claimer  by  the  tenant  of  the  plaintiffs,  they  were  not 
if  him  to  whom  guilty  of  a  forcible  entry.  We  do  not  mean  to  decide, 
Jie  tenant  thns  whether  she  might  be  deemed  to  have  been  in  posses- 

inlawfully    at-     .        .      -  p      ,  ^    ,  -       •  .   •      • 

tomed  sion  in  fact  at  the  time  of  the  entry  of  which  she  com- 

plains. We  intend  to  be  understood  as  deciding  only, 
that  an  attornment  and  disclaimer  by  the  tenant  of  the 
plaintiffs,  without  their  consent,  and  during  his  occu- 
pancy, did  not  (alone)  operate  as  a  disseizin,  or  as  a 
transference  of  the  actual  possession  to  the  defendant  ; 
and  that,  without  other  proof,  she  should  not  be  deem- 
^  ed  to  have  bad  the  possession  in  fact  when  the  tenant 
abandoned  the  premises.  And,  consequently,  whatever 
should  be  the  effect  of  other  facts  which  may  have  ap- 
peared on  the  trial,  the  instruction  which  we  are  consi- 
dering must  be  deemed  erroneous,  and  may  have  been 
prejudicial. 

Wherefore,  we  feel  constrained  to  reverse  the  judg- 
ment, and  remand  the  case  for  a  new  trial. 
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Yates'  Will 

[MeMn.  Wickliffe  and  Wooley  and  Mr.  Cbinn  for  the  will :  Mr.  Critten- 
den  and  Mr.  M.  C.  Jolinaon  contra.] 

Faom  TBS  Fatsttb  Couhtt  Covrt. 

Judge  Nicholas  delivered  the  Opinion  of  the  Court.  J^oy  7. 

The  Talidity  of  this  will  has  been  eontested  on  two  Thegroondion 

.  which  thevali^ 

grounds.  dity  of  the  will 

FSni.  The  want  of  capacity  oii  the  part  of  testatrix,  ^w  conteited. 
and  an  undue  influence  and  management  used  in  pro- 
curing the  will  to  be  ezeooted. 

Second.  That,  at  the  time  of  its  execution  and  of  her 
tieath,  the  testatrix  was  a  married  woman  ;  that  her 
husband  has  never  assented  to  it,  and  is  now  resisting 
its  probate. 

As  to  the  first  ground,  we  wiH  merely  remark,  that  The  competent 
there  was  no  sufficient  proof  of  any  improper  influence  ^trU,  md^hat 
or  management  in  procuring  the  will,  and  that  the  tbewillwatnot 
weight  of  proof  is  decidedly  in  favor  of  her  mental  Soeinfluen^or 
capacity  and  competency.     The  draftsman  of  the  will  "?^^^'??^^*'* 
and  the  subscribing  witnesses — ^all  men  of  respectability,  ymL       ^  ^^ 
intelligence,  and  disinterested — testified  so  unequivocal- 
ly as  to  her  capacity,  as  greatly  to  outweigh  the  lesp 
positive  and  satis&ctory,   though  equally  respectable, 
testimony  adduced  'On  the  other  side.    The  court,  upon 
a  full  consideration  of  the  whole  testimony,  has  had  no 
heaitation  in  coming  to  the  conclusion,  that  the  testatrix 
was  of  sufficient  capacity  to  make  the  will,  and  we 
therefore  deem  it  unnecessary  to  make  a  detail  and 
comparison  of  the  evidence. 

In  answer  to  the  second  objection  urged  against  the  The  deeda  of 
probate,  there  was  produced  in  support  of  the  will,  two  JJJ'^'^i^***^ 
deeds  of  trust,— the  first  from  the  husband  of  the  testa-  ment  4*^  relied 
trix,  to  a  trustee,  conveying  certain  slaves  and  personal  ^ibMbeteito- 
estate,  in  trust,  for  the  separate  uie  of  the  testatrix,  with  triz  —  a  feme 
a  power  of  appointment  by  deed  or  will ;  the  other  thTwui!*"*^* 
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18  34.       to  another  trustee  the  trust  fund,  together  with  some 

Yates^'^ill    '*"^  which  had  been  purchased  ^ith  the  trust  money, 

. '  to  \\e  held  in  trust,  for  the  use  of  the  husband  and  thetes* 

tatrix  during  their  lives,  with  power  for  her  to  dispose  of 
the  pro|)erty,  after  their  deaths,  in  such  manner  as  she 
might  appoint,  by  deed  or  will.     These  are  relied  on 
as  authority  for  the  wife  to  make  a  will,  and  as  pre- 
senting a  state  of  case  requiring  its  probate. 
To  the  general       There  are  well  established  exceptions  to  the  general 
riJdwomMM*n  rule,  that  a /erne  covert  cannot  make  a  will.     Where  she 
not  makeawill,  jg  an  exccutrix,  she  can  make  a  will,  so  far  as  to  appoint 
Vwng.*'^ineerl  »"  cxecutor,  for  the  ])urpo8e  of  thereby  transmitting 
piin  cases,  and  the  executorial  trust.     She  can  make  a  will  in  pursu- 
pones,  her  will  ance  of  an  agreement  with   her  husband  before  mar- 
"iir^^dif "* ''^  riage  ;  or  in  fulfilment  of  a  power  of  appointment,  ro- 
of peraonalty,  served  by  herself,  or  delegated  to  her  by  another ;  or 
ce?v"^*in**a  cT  ^"  consequence  of  her  ))roprietorship  of  a  separate  es- 
oflaw  or  equi-  tate,  her  dominion  or  right  of  alienation  over  which,  is 
▼bwirXfr  ^^^^  '^  authorize  her  to  dispose  of  it  by  will.     In  none 
of  these  cases>  where  the  law  allows  her  to  make  a  will, 
can  her  will  of  personaky  be  received  or  recognised,  in 
either  a  court  of  common  law  or  chancery,  without  a 
previous  probate  in  a  court  of  probates.     It  would  be 
in  vain  therefore  to  contend,  that  in  no  state  of  case 
should  a  court  of  probate  admit  the  will  of  a  married 
woman  :  nothing  but  the  most  positive  and  unambigu- 
ous legislation  could  give  countenance  to  such  an  ano- 
maly  in  the  law. 
8e&l,appn«ito*       The  first  section  of  the  statute  of  wills  applies  to  de- 
land  only— and  yiggg  of  real  estate  merely,  and  could  therefore  have  no 

the  likeatatote  ,.     ^.        ^  i      •  i.  i.        •     .    .       •       - 

ofH.s.hasne:  application  to  a  devise  of  personalty,  but  is,  in  fact, 

verbeenheldto  ^^^y  ^(  j|,p  g^me  import  as  the  statute  of  wills  of  Hen- 
prevent  a/eme  4r«w»  ■     ■         ■  ■  ■     ■  ■ 

covert  from  de-  ry  Vlll.,  and  that  has  never  been  held  to  prevent  a  mar- 
d«a^>awer"of  ''*®^  woman  from  devising  real  estate  under  a  power  of 
appointment,      apppointment. 

Formerly,  in  It  was  formerly  the  practice  of  the  ecclesiastical 
bate  of  the  will  courts  in  England,  to  refuse .  probate  of  the  will  of  a 
of  a    married  married  woman,  if  the  husband  objected  thereto.     But 

woman  was  re-  •* 

fused, if  the  hus- 
band objected :  othcrwiic  now^ 
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the  settled  1)ractice  now  is  to  admit  it,  notwithstanding 
his  objections,  in  all  cases  where  she  has  the  right  to 
make  a  will  without  his  assent.  fViUiams  on  Execu* 
tars,  42. 

A*  the  general  rule  is,  that  a  oM^rried  woman  cannot 
make  a  will,  it  is  no  douht  necessary  to  shew  at  least  a 
prima  facie  case  to  authorize  it  ;  such  as  that  she  was  ex- 
ecutrix, had  separate  estate,  or  power  to  appoint  by 
will,  before  probate  will  be  allowed.  But  it  is  said  by 
WiUiams  on  Executon^  42,  211,  that  though  where  the 
will,  sought  to  be  established,  was  made  by  her  under 
a  power,  the  instrument  creating  the  power  must  be  ex- 
hibited by  the  executor,  with  his  allegation.  Yet  the 
ecclesiastical  court  will  not  look  nicely  into  the  ques^ 
tion,  whether  the  appointment  is  authorised  by  the 
power,  as  the  grant  of  the  probate  does  not  determine 
that  right,  but  leaves  it  ojieii  to  the  decision  of  the  tem- 
poral courts.  We  have  not  had  access  to  the  cases 
which  he  cites  in  support  of  this  position  ;  but  it  is  so 
manifestly  proper,  that  we  do  not  hesitate  to  adopt  it, 
as  the  most  expedient  rule  for  the  government  of  oqr 
courts  of  probate  in  such  cases.  Our  county  courts  are 
illy  qualified,  from  their  structure  and  organization,  to 
investigate  and  determine  the  sufficiency  of  the  execu- 
tion of  a  power  of  appointnient  by  will — involving,  as 
the  question  may  Wf II  do,  some  of  the  most  abstruse 
and  difficult  learning  of  the  law.  Besides,  there  is 
no  reason  whatever  for  imposing  so  unwonted  a  duty 
on  those  tribunals,  inasmuch  as  the  admission  of  the 
will  to  probate^  in  the  proper  manner,  c^n  prejudice  the 
rights  of  no  one.  It  is  sufficient  that  the  county  court 
sees  that  there  exists  a  state  of  case  in  which  it  might 
be  ri^ht  and  proper  that  a  married  woman  should 
make  a  will,  to  allow  it  to  be  proved  and  recorded, 
leaving  it  to  other  and  mure  appropriate  tribunals  to 
determine  what  effect  it  has  when  recorded. 

We  shall,  therefore,  decline  entering  upon  the  ques- 
tions discussed  in  this  case,  whether  the  deeds  of  i  ust 
secured  such  a  separate  estate  to  Mrs.  Yates,  in  the  pro- 
perty, as  authorized  the  making  a  will ;  or  whether  her 

Vol.  II.  28 
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Yat€$'    fViU. 

WWe  the  wiU 
of  a  feme  ew- 
erf  if  offered  for 
record  in  the 
coontj  court,  it 
•bonid  appeari 
prima  faeie, 
that  she  had  an- 
thority  to  make 
a  will;  and  then 
the  court,  witb- 
OBtnndertaking  • 
to  investigate 
the  snffieiency 
of  the  authori- 
ty, should  ad- 
mit proof  of  the 
due  execution, 
and  order  the 
will  (if proved) 
to  be  recorded 
—leaving  it  to 
other  tribunals 
te  d^^idp  upon 
ita  electa.  But 
theorder  should 
be  BO  limited  ae 
not  to  deprive 
the  husband  of 
bis  right  to  ad- 
minister on  such 
other  estate  of 
his  wile,  as  v^as 
not  subject  to 
ber  disposal  by 
will — of  whiok 
administration 
should  be  graf- 
ted to  him. 
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^^^^'       gecured  to  her.    It  is  sufficient,  that  we  see  that  she  had 

Yates^  JViU.  A  power  to  appoint  by  will.     This  presents  the  prima 

facie  case,  whic^h  we  think  requifes  the  allowance  of  the 

|)robate. 

But  this  allowance  shoidd  extend  no  farther  than  the 
reason  and  necessity  of  the  case  require.  It  should  not 
extend  to  deprivin^;^  her  husband  of  his  right  to  admin* 
ister  on  any  estate  which  she  might  have  had,  not  secur- 
ed to  her  as  her  separate  estate,  and  oyer  which  she  had 
no  power  of  appointment.  We  are  told  by  WilliamSi 
that  the  probate  of  the  will  of  a  feme  covert  should  not 
be  general,  but  limited  to  the  property  over  which  she 
bas  a  disposing  power,  and  administration  of  the  other 
part  of  her  pro|)erty  (which  is  called  an  administration 
ccUtrarum)  must  be  granted  to  the  husband. 

As  the  probate  granted  by  the  county  court,  in  this 
case,  wa»  absolute  and  without  restriction,  the  order 
granting  it  must  be  reversed,  with  costs,  and  the  will 
remanded  with  directions  to  admit  it  to  record  as  the 
last  will  and  testament  of  Molly  Yates,  of  all  such  pro- 
jierty  as  is  embraced  by  a  certain  deed,  bearing  date  the 
14th  June,  181S,  from  Michael  Yates  to  Richard  Chiles, 
and  also,  by  another  deed,  bearing  date  the  2Sd  Decem- 
ber, 1825,  from  Richard  Chiles,  Michael  Yates  and  Mol- 
ly Yates,  to  John  Johnson,  or  of  so  much  of  said  pro- 
perty as  the  said  Molly  Yates  had  the  power  of  dispos- 
ing by  will ;  and  the  copies  of  said  deeds  use.d  on  the 
trial  here,  must  be  certified  to  said  county  court,  to  be 
recorded  with  said  will  as  appurtenant  thereto. 
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Warner's  Executors  vs.  Reardon.  ^ftlkl 

FROM   A  J.   F. 

[Air.  Chiiin  lor  Plaintiffs:  Mr.  Crittenden  for  Defendant.] 
From  thb  Circuit  Court  for  Woodford  County. 
Chief  Justice  Robertson  delivered  the  Opiiiion  of  the  Court.        May  •. 

This  writ  of  error  is  brought  to  reverse  a  judgment  in   ^|i^*®^"3*ck* 

favor  of  Nancy  Reardon,  on  an  appeal  from  a  judgment  and  takei  the^ 

a  warrant  which  was  issued  in  favor  of  the  execu-  "?*•  of  the  p»r- 

cua8er,towhom 
be  gives  a  wri<» 
ting,  warrant- 
ing the  clock 
tQid»  and  atipin- 
latiog,  that,  if 
it  does  net  per- 
form well,  he 
will  takeitbaek 
aod  furnish  one 
that  will,    and 

furnish   her  one,  in  the  place  of  it,  that  will  perform  to  fa'mishagpod^ 

well.     Should  we  fail  to  furnish  her  a  good  clock,  we  a-  ^«*®»  ^  •*"^| 

gree  to  take  the  said  clock  back  toitliout  pay <— May  13th,  hSd  Uiat  this 
1829. 


upon 

tors  of  Elijah  Warner,  on  a  note  payable  to  him,  which 
she  had  executed  and  delivered  to  his  agent,  Reuben 
Beemen,  in  consideration  of  a  clock,  which  the  a^ent 
had  sold  her;  and  respecting  which  he. delivered  to  her, 
simultaneously  with  her  delivery  of  the  note,  the  fofr 
lowing  writing: — ^*  /  warrant  the  clock  that  I  have  sold 
to  Mrs.  Nancy  Reardon,  to  perform  well,  or  agree  to 


wntin^,  connee 
ted  with  proof 
that  the  clock 
was  bad,  and 
wasretnmedyOK 
tendered  back-* 
or  that  there 
was  a  sufficient 
excuse  for  not 
offering  to  re- 
turn it,  would 


Reuben  Beemeny 
Elijah  Warner.'' 

The  proof  on  the  trial,  was,  that  the  clock  was  worth- 
less as  a  *^  time  piece  ;^'  that  an  agent  of  Warner  put  an- 
other clock  in  its  place,  but  which  was  as  worthless  as 
the  first;  and  that  Mrs.  Reardon,  not  long  afterwards, 
requested  a  many  who  said  he  was  one  of  Warnerls  a- 
gents,  to  take  the  clock  away,  but  that  he  did  not  take  amount  to  a  d»- 
it;  and  that  the  materials  were  of  some  little  value.  note!°^BQt  the 

On  this  proof,  the  jury  foimd  a  verdict  against  the   wriiingwill not 
executors ;  and  the  court  refused  to  grant  a  new  trial.       to  adefmsance; 

There  was  an  obvious  consideration  for  the  note    But   ?"<*  ^?!^[^,  "^* 

be  avaiiablo  as 

the  foregoing  instrument  of  writing  maybe  deemed  a  a  defence  to  an 
defeasance.     It  should  not  be  so  construed,  however,  as  •**'®'*  on  the 

note,  without 
the  pnK>f  aliunde. But  the  clock-maker  having  taken  back  the  clock,  under  his  agree- 
ment to  furnish  another  and  a  ^ood  one,  if  the  first  did  not  perfonn  well,  or  have  no  pay — 
the  delivery  of  a  good  clock,  \n  lien  of  the  one  taken  back,  became  a  cotutition  prece^ 
dent ;  the  performance  of  which  he  must  prove,  before  he  can  recover  on  the  note. — The 
dock  being  left  at  the  purchaser's  house,  must  be  deemed,  not  an  acceptance  of  it  by 
him,  but  merely  a  willingness  to  try  it. 
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io  operate  an  extinguishment  of  all  cause  of  action  on 
the  note,  unless,  in  addition  to  the  facts  which  were  pro- 
.  ved,  there  had  been  some  proof  of  a  tender,  or  notice, 
to  Warner,  or  to  his  agent;  or  unless  there  had  been 
proof  that  Beemen  and  Warner  had  no  place  of  knawn 
residence  in  this  state  where  notice  could  he  given;  or 
unless,  by  taking  back  the  first  clock,  the  onu$  is  devolv- 
ed on  the  obligee,  of  shewing,  as  a  condition  precedent, 
that  the  substituted  clock  was  a  ^^  good"  ohe. 

There  is  no  proof  that  the  person  to  whom  the  ten* 
der  was   made  was  Warner^s  agent.      His  declaruti6a 
that  he  was  an  agent,  is  no  proof  whatever  of  the  fact. 
Nor  is  there  any  proof  tending  to  shew,  that  the  resi' 
dence  of  either  Warner  or  Beemen  was  unsettled,  or  un- 
known.    And  we  are  of  the  opinion,  thut,  had  not  the 
second  clock  been  substituted  for  the  first,  the  fact,  that 
the  first  was  not  agood  clock,  would  not,  of  itself  alone, 
have  been  sufficient  to  bar  the  action  on  the  note,  be- 
cause the  agreement  to  warrant  the  goodness  of  the  first 
clock,  or  to  put  a  good  one  in  its  place,  was  executo- 
ry, and  a  breach  of  it  would  have  been  the  foundation 
of  an  action,  and  should  not  operate  as  a  defeasance  of 
the  note.     But  when  the  first  clock  was  taken  back,  it 
became  the  property  of  Warner;  and  the  agreement  was 
that,  unless  a  good  clock  should  be  put  in  its  place,  it 
should  not  be  paid  for.     It  seems  to  us,  that  when  the 
first  clock  was  taken  back,  the  placing  of  a  good  one  in 
its  place,  was  a  concyition   precedent,  without  perform- 
ing which,  Warner  could  not  have  a  legal  right  to  co- 
erce the  amount  of  the  note.     Had  Warner,  or  his  a- 
gent,  not  put  any  clock  in  the  place  of  that  which  was 
sold  and  afterwards  taken  away,  surely,  according  to  a 
sensible  and  effectual  interpretation  of  the  defeasance, 
Mrs.  Reardon  would  not   have   been   liable  to  pay  the 
amount  of  the  note;  and,  by  a  parity  of  reasoning,  it 
appears  to  us,  that  until  a  ^^good  clock"  was  substituted, 
the  note  was  not  collectable,  after  the  first  clock  had  been 
taken  back. 

As  the  proof  abundantly  shews,  that  the  substituted 
clock  was  not  hgood  one,  and  that,  therefore,  a  ^^  goad 
clock^^  was  not  put  in  the  place  of  that  which  was  sold^ 
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and  afterwards  taken  back — we  are  of  the  opinion,  that    Spring  Term 
the  verdict  and  judgment  are  sustained  by  the  proof  and        1^34. 
by  a  just  and  proper  interpretation  of  the  defeasance.  MUn 

If  the  second  clock  had  not  been  furnished,  or  was       ,^  ▼•• 
not  a  good  one,  Warner  was   bound  to  keep  the   first 
without  pay,  after  having  taken  it  back;  that  is,  when 
he  took  it  back,  he  took  it  without  pay,  unless  lie  fur- 
nished another  clock  and  a. good  one. 

Permitting  the  second  clock  to  be  left  in  her  house, 
should  not  be  deemed  an  acceptance  of  it  by  Mrs.  llear- 
don,  in  lieu  of  that  which  was  taken  away;  but  should 
be  understood  only  as  evidence  of  her  willingness  to 
make  an  experiment  for  ascertaining  whether  it  was  n  • 
good  clock,  and  whether  her  note  should  become  pava- 
hle  or  not:  and,  as  it  proved  to  be  no  better  than  the 
first,  the  latter  must  be  deemed  to  be  taken  back  *^  with- 
out pay;"  and  consequently,  the  note  for  the  ai^ount  a- 
greed  to  l>e  paid  for  it,  should  not  be  enforced. 

The  second  clock  is  the  property  of  Warner;  and,  not 
being  such  an  one  as  he  undertook  to  deliver,  in  lieu  of 
that  which  he  sold  and  afterwards  took  back,  it  cannot, 
of  course,  entitlti  him  to  "  pay"  for  the  first,  or  form  any 
consideration  for  the  note. 

Judgment  affirmed. 


Allen  vs.  Kopman.  Oebt, 

[Mr.  Monroe  for  Plaintiff:  Mr.  Crittenden  for  Defendant.] 

From  the  Circvit  Court  roa  Jef verson  Couiitt. 

Judge  Underwood  delivered  the  Opinion  of  the  Court.  May  8. 

This  was  an  action  of  debt  upon  a  note.     Plea,  non  eH  Ifa  jttdge,wbM# 

facium.     The  evidence  consisted  of  a  sitigle  deposition,  SdSi^»in« a  ju- 

conducing  to  prove  a  material  alteration  in  thenote,  b^  ry,   oses  lan- 

the  payee,  after  its  delivery.     The  jury,  after  retiring  S"*to  ^^indu^ 

them  to  believe 
that  it  IB  their  dntr  to  decide  a  faet  rabmitted  to  tbeoi,  one  way  or  anether,  as  by  telling 
them,  that  *'  it  ia  the  plainest  caae  he  ever  aaw  in  court'' — '*  that  the  note  was  proved  to 
have  been  altered'*  or  the  like — the  jury  being  the  triers  of  the  facts,  the  evidence  of  whiclp 
they  Yre  to  weigh^-^he  comluita  an  error,  (ox  which  the  judgment  mny  be  reversed. 
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Spring  Term  to  consult  of  their  verdict,  returned  into  court,  for  the 
18  84.  purpose  of  asking  instructionsvas  to  the  law.  Among 
other  things,  they  enquired,  whether  they  were  at  lib- 
erty to  try  the  justice  of  the  claim,  or  was  the  contest 
>  confined  to  the  alteration  of  the  note?  The  Judge  an- 
swered, that  the  only  enquiry  for  them  was,  whether 
the  payee  of  the  note  had  any  authority  or  not  from  de- 
fendant, to  strike  out  Philadelphia,  and  insert  Louis- 
ville, Ky.  as  ,the  place  of  payment,  and  if  the  payee  had 
no  such  authority,  they  should  find  for  the  defendant. 
Upon  the  expression  of  doubts  by  the  jury,  in  relation 
to  the  case,  the  Judge  said,  'Uhat  it  was  the  plainest 
case  he  had  ever  seen  in  court ;  the  note  was  at  first 
made  payable  in  Philadelphia,  and  was  proved  to  have 
been  altered  to  Louisville,  Ky."  One  of  the  jury  re- 
narked  to  the  court,  ^'  that  the  testimony  of  Shain,  the 
witness,  was  so  contradictory  as  not  to  be  satisfactory.'* 
The  counsel  for  the  plaintiff  then  moved  the  court  to 
instruct  the  jury,  ^*  that  if  they  thought  the  deposition 
of  Shain  contradictory,  they  might  discredit  his  whole 
evidence,  and  if  they  did,  they  should  find  for  the  plain- 
tiff;" but  the  court  took  no  notice  of  the  motion,  believ? 
ing  it  to  be  out  of  order  to  ask  an  instruction  after  the 
jury  had  retired  to  consult  of  their  verdict,  and  had 
only  returned  into  court  to  make  their  own  enquiries. 

The  jury  are  the  exclusive  judges  of  the  facts.  They 
may  be  tokl  by  the  court,  in  certain  cases,  if  they  belUvt 
all  the  evidence  they  should  find  for  this  or  thut  party, 
but  the  court  has  no  right  to  tell  tha  jury  that  they 
should,  or  are  tH>und  to,  believe  that  the  evidence  es- 
tal)lished  any  particular  fact.  If  the  court  can  do  this, 
it  would  take  from  the  jury  their  peculiar  province  of 
weighing  the  credibility  of  witnesses  and  the  strength 
of  their  testimony.  If  the  jury  err  on  these  points,  the 
court  may  grant  a  new  trial,  and  that  is  the  only  correc- 
tive. We  think  the  bill  of  exceptions  shews,  that  the 
Judge  (inadvertently  no  doubt,)  transcended  the  limits 
circumscribed  by  law,  in  declaring  ''  that  it  was  the 
plainest  case  he  had  ever  seen  in  court ;  (he  note  was 
at  first  made  payable  in  Philadelphia,  and  was  pi'oved 
to  have  been  altered  to  Louisville,  Ky."    The  very  fact 
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Hickman 
Anderson. 


vAiich  the  jary  were  trying  was,  whether  **  the  note  was  Spring  Term 
at  first  made  payable  in  Philadelphia,"  and  afterwards  ^  ^  '  ^  • 
so  altered,  without  authority,  as  to  be  payable  at  Lou- 
isville, Ky.  The  court  undertook  to  declare  how  the 
fttct  was,  in  reference  to  the  proof,  and  as  it  related  to 
the  place  of  payment;  and  when  a  juror  expressed  his 
dissatisfaction,  owing  to  the  deposition  being  contra- 
dictory, as  he  conceived,  the  court  gave  no  explanation 
on  that  point,  but  permitted  him  to  retire  under  tlie  in* 
flnenre  of  a  positive  assertion  by  the  court,  that  *^  the 
note  was  at  first  made  payable  in  Philadelphia,  and  was 
proved  to  have  been  altered  to  Louisville,  Ky."  If  the 
jury  disbelieved  the  deposition,  they  might  have  con- 
cluded that  the  note  when  executed  and  delivered  was 
made  payable  at  Louisville  in  the  first  instance.  Wc 
do  not  say  the  jury  ought  to  have  disbelieved  the  depo- 
sition. 

For  this  irregularity,  amounting  we  think  to  an  error 
in  law,  we  deem  it  right  to  reverse  the  judgment,  and 
graut  a  new  trial. 

Th/e  plaintiff  in  error  must  recover  his  costs. 


Hickman  vs.  Anderson.  ^"t- 

[Mr.  G.  Armttroiic  for  Plaintiff:  Me».  Morehead  4r  Brown  for  Defendant.] 

From  the  Circvit  Coxjrt  foe  Oldham  Coontt. 

Judge  UicDCRwooD  delivered  the  Opinion  of  the  Court.  ^^^  d. 

Anderson  brought  an  action  of  debt  against  Hickman  If  two  joint  ob- 

and  McGrwder  jointly.     The  writ  being  executed  on  lJS"nTplS^' 

both,  McOruder  appeared,  and  filed  the  plea  of  nan  est  nan  e$t  fat- 

factum^  upon  which  an  issue  was  formed.     Thereafter,  jiJit  'in^wJSl 

Anderson  withdrew  his  replication  to  McGruder's  plea,  vornponihois- 

and  dismissed  the  action  as  to  him,  but  took  judgment  ment  in  bar,ibe 

by  default  against  Hickman.  P*""!!? .  "J^ 

°  proceed  to  take 

jndg't    against 

the  other  obligor.    Bat  he  cannot  dismiss  the  suit  as  to  bim  who  pleads  in  bar»  leaving  him 

thereafter  liable,  and  proceed  acainst  the  other  :  the  latter,  if  sned  alone,  might  plead  the 

nonjoinder  of  his  co-obligor  in  abatement,  sad  cannot  be  deprived  of  the  effect  of  tlus  right, 

by  snch  dismissal. 
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Spring  Terra 
1834. 

Warfield'i 

▼t. 
Bonoell  iirc 


The  judgment  must  be  reversed.  If  the  plaintiff  (now 
defendant,)  had  submitted  the  trial  of  the  issue  to  a  jury, 
and  the  jury  had  found  for  McGruder,  then,  as  he  would 
hav^  been  discharged  from  all  future  liability  on  the 
note,  and  might  have  pleaded  the  judgment  rendered^, 
in  bar  of  any  future  action  founded  upon  it,  he  might 
have  taken  his  judgment  against  Hickman,  with  pro« 
priety,  according  to  the  {irinciple  of  the  case  of  JtfcGoic-. 
an  vs.  JV/cCoun,  S  Marshall^  153.  But  as  McOruder  was 
not  discharged,  it  was  error  to  take  judgment  against 
Hickman.  If  be  had  been  sued  separately,  he  might 
have  pleaded  in  abatement,  the  non-joinder  of  McGru* 
der.  The  voluntary  di)$missal  of  the  suit  as  to  McGru- 
der, ought  not  to  place  Hickman  in  a  situation  where 
he  could  not  take  advantage  of  the  non-joinder  of  the 
joint  obligors  in  the  same  action.  The  principles  of 
the  case  of  Shields  vs.  Perkins,  2  Bibb,  229,  settles  this. 

Judgment  reversed,  with  costs,  and  cause  reiiianded. 


eHANCBRT.    Warfield  s  Administrators   against  Bos- 
well  and  Others. 


May  9. 


Bill  for  relief  a- 
gainst  a  jadg*t, 
on  a  note  given 
lor  an  eqaai  a« 
mount  of  de- 
preciated bank 
paper,  on  the 
groand  of  nsn- 
TY.  —  Answer, 
denies  the  nsa- 
ry  and  loan  was 
a  sale  of  the 
bank  notes.  BUI 
dretnisaed  be- 
low. 


[Mr.  Chinn  for  Plaintiffs:  Messrs.  Wickliffe  and  Wooley  for  Defendants.] 

F'rom  the  Circuit  Court  for  Fatevte  Couictt. 

Chief  Justice  Robertson  delivered  the  Opinion  of  the  Court — 
Judge  Nicholas  diseeDliog. 

In  this  case,  the  circuit  court  dismissed  a  bill  filed  by 
Warfield's  administrators,  for  relief  ai^ainst  a  judgment 
on  a  note  to  Boswell,  which  was  given  on  the  4th  of 
January,  182^,  and  made  payable  on  the  5th  of  Febru- 
ary,  1823,  with  six  per  centum  interest  from  the  date, 
for  three  thousand  dollars  In  specie,  in  consideration  ojf 
that  nominal  sum  in  notes  of  the  Bank  of  Kentucky, 
then  greatly  depreciated,  which  Alexander  Parker  had 
received  from  Boswell,  on  the  day  of  the  date  of  the 
note,  and  in  which  note  Warfield  was  bound  as  surety 
for  Parker. 
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The  bill  charges,  that  the  transaction  was  an  tuurious    Spring  Term 
han     The  answer  avers  that  it  was  u  bona  fide  sale.  18  8  4. 

The  only  proof  in  the  case,  is  that  which  may  be  de-     jfrarjUld's 
rived  from  the  foregoing  facts,  and  from  the  testimony        adm^rs 
of  three  witnesses.     One  witness  swears,  that  Boswell    BosweUA^e 
told  him,  tiiat  he  had  "to  Parker  Aat?c"  three  thousfmd   ~  j^  proof— 
dollars  in  notes  df  the  Bank  of  Kentucky,  for  his  note,  which  fails  to  os 
payable  in  thirteen  months,  for  three  thousand  dollars  of  a"tal«  of  the 
in  specie,  and  six  per  cent,  interest   thereon   from  the  aotea,  but  rath, 
date  of  the  note.     Another  witness  swears,  that  on  some  ^^Umvwm 
occasions,  he  had  heard  Boswell  say,  that  he  had  loaned  '<^^ 
to  Parker  the  ihrce  thousand  dollars  in  Kentucky  Bank 
notes ;  and  that,  on  some  other  occasions,  he  had  heard 
him  say,  that  he  had   sold   the   notes  to  Parker.     The 
third  witness   swears,  that  he  bad   heard  Boswell  fre- 
quently say,  that  he  had   loaned  the  notes  to  Parker  ; 
but   afterwards  he  swears,  that  he  had  heard  Boswell 
say,  that  he  had  sold  the  notes  to  Parker,  and  that  hp  is 
not  ^'  9tire"  that  he  said  he  had  loaned  theo). 

This  is  obviously  a  much  stronger  case  of  usury  than 
that  of  Bosuell  vs.  Clarksons^  (1  /.  J.  Marshall^  47 ;)  for 
in  that  case,  the  subscribing  witnesses  swore,  that  the 
note  was  given  in  consideration  of  the  advance  of  Ken- 
tucky Bank  notes  in  the  form  of  a  sale;  and  in  this  case, 
there  is  not  only  no  such  testimony,  but  there  is,  a^i  al- 
ready stated,  proof  that  Boswell  had  said  that  he  had 
loaned  the  notes  to  Parker. 

Although  bank  notes,  though  current  as  a  circulating  Whereonepar^r 
medium,  like  those  of  the  Bank  of  Kentucky,  in  1822,  ^^ot1^"j5"p^^^^ 
are  vendible,  nevertheless  they  are  more  freqiiently  the  ated  back  note* 
subjects  of  loan,  than  of  sales  on  acredU;  and  when  they   ji!Ltk)inb*'their 
are  actually  sold  on  credit,  it  is  not  reasonable  to  pre-  nominal  am 'nt, 
suine  that  the  purchaser  will  agree  to  give  double  their   cw^^at  ^a"iitSre 
value,  and  interest  also.     In  such  a  transaction,  the  «/b-  day,  with inier- 
vious   presumption  will  be,  that   whatever  is  promised  action,  nothing 
beyond   the  actual   value  of  the  paper,  is  exacted  and  «'••  apppa'V*g, 
agreed  to  be  given   for  ^^forbearance ;     and  we  cannot  tobeansnrioas 
doubt  that,  when  one  man  lets  another  have,  as  in  this  ^^^'^6- 
case,  depreciated  current  bank  notes'  of  the  value  of  one 
thousand  five  hundred  doUais,  upon  a  promise  to  re- 
fund the  nominal  amount  and  legal  interest^  in  specie—^ 
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Spring  Tarm    nothing  the  apptaring-^ihe  transaction  should  be  deemed 

18  8  4.       prima  facie  a  loan.     This  would  be  the  only  rational  or 

WarfieWt    probable  deduction  from  the  intrinsic  character  of  such 

adni*r9       isolated  general  facts.     A,  desiring  to  use  immediately 

Soiwll  4*c.  °"®  hundred  dollars  in  bank  notes,  worth  only  fifty  dol- 
lars  in  specie,  applies  to  B  for  the  notes — B  delivers  to 
him  a  bank  note  of  the  denomination  of  one  hundred 
dollars,  worth  only  fifty  dollars,  and  takes  his  promis- 
sory note  for  one  hundred  dollars  in  specie,  payable  in 
one  year,  with  legal  interest  from  the  date.  No  other 
fact  appearing,  A  afiirms,  that  the  transaction  was  a 
loan,  and  B  insists  thai  it  was  a  sale :  can  there  be  a 
reasonable  doubt,  that  ^^  loan*^  is  impressed  on  its  face  ? 
It  has  all  the  features  of  a  loan  ;  and  if  ii  should  not  be 
deemed  a  loan  until  the  contrary  be  made  ckarly  to  ap- 
pear by  proof  oituncf^,  no  transaction  could  ever  be  con- 
sidered as  a  loan  unless  the  words  ^*  borrow  and  lend"  be 
expressly  use<l  in  the  contract ! 

Held,  that  the       2ui  here  the  extraneous  facts   fortify  the  inference 

evidence(  above  .,  ■  •         ^  •  t  <.    • 

recited,    anex-  necessarily  resultmg  from  the  apparent  character  of  the 

plained  by  oth-  transaction  itself, 
er  lactd,   tends 

to  fortify  the  If,  in  siich  a  case,  a  party  can  entrench  himself  behind 
preaamption  of  ^^  answer^  calling  that  a  sale  in  form,  which  exhibits  the 
aspect  of  a  substantial  loan,  an  easy  mode  of  evading  the 
statutes  against  usury  will  have  been  discovered,  and, 
the  statutes  themselves  may  become,  easily  and  soon,  al- 
together useless  and  inapplicable. 

The  presumption  arising  from  the  simple  facts  of  this 
case,  could  scarcely  be  repelled  ;  at  least,  there  should 
be  strong  rebutting  facts,  before  the  transaction  should 
be  declared  to  be  a  sale,  and  not  a  loan. 

But,  as  we  have  before  suggested,  the  prima  facie  pre- 
sumption is  not  only  not  rebutted,  but  is  corroborated 
by  the  extrinsic  facts. 
to*"he  f^outlt  Wherefore,  this  court,  (Judge  Mcholas  dissenting,)  is 
oftheniury.  of  the  opinion,  that  the  circuit  court  erred  in  withhold- 
ing the  relief  sought  by  the  bill ;  and  therefore,  the  de- 
cree must  be  reversed,  and  the  cause  remanded,  with  in- 
structions to  decree  relief  to  the  extent  of  the  difierencc 
between  specie  and  the  market  value  of  Kentucky  Bank 
notes,  at  the  date  of  the  note  for  three  thousand  dollars. 
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Harper  vs.  The  Lexington  and  Ohio  Rail 
Road  Company. 

[Mr.  Haggin  for  Appellant :  Messrs.  Morebead  and  Brown  for  Appellee.] 

FaOM  THE  WoODrORD  COUKTT  CoURT. 

Judge  Ufdbrwood  delivered  the  Opinion  of  the  Courtr  May  9. 

The  proceedings  in  this  case  cannot  be  sustained.     The  In  a  proceeding 

sheriff  should  make  a  return  upon  the  warrant  in  virtue  a°  "t^M^to  the 

of  which  he  iield  the  inquisition,  shewing  that  the  fif*  owner  .upon  the 

teenth  section  of  the  act  of  incorporation  had  been  com-  J2dfo"the*Lcx 

plied  with  in  respect  to  all  the  duties  imposed  on  him.  ington and  Ohio- 

Thus,  he  should  in  substance  state,  that  he  bad,  in  obe-  sheriff'B  retarn 

dience  to  the  warrant,  summoned  and  empanelled  a  ju-  njiwt show, that 

ry  in  the  manner  required  by  law  ;  that  he  had  admin-  gitiona  of^Se 

istered  to  each  of  the  jury  an  oath  or  affirmation  fas  ?^*  jncorporat- 

•       ,1  X    .       1'  1    .  -It  ,         ^        ingihc  compa- 

may  be  the  case,)  justly  and  impartially  to  value  and  ny  (§15,)  have 

assess,  according  to  law,  the  damages  which  the  owner  ^^  complied 

of  the  land  would  sustain  by  the  use  and  occupation  of  Thesheriffmay 

the  land,  as  required  by  the  company,  and  that  the  jury  ^^^^  ^  return 

so  empannelled  and  sworn,  had  made  out,  signed  and  hw  been'rew- 

scaled  their  inquisition,  which  he  returns  with  the  war-  "©djand  reman- 

rant  to  the  clerk  of county.    There  is  no  evidence  ceedings— ^on 

here,  that  the  jury  were  ever  sworn.     That  is  indispen-  ^!i;9?»  *^**  ^ 
rw^,  .  .        ,  .       sufficient,     the 

sable.     There  is  no  return  upon  the  warrant  as  to  tife  conrt  may  give 

manner  of  its  execution  by  the  sheriff.  judgment. 

Upon  the  return  of  the  case,  we  see  no  reason  why  j^^ab?e  '"tllat 

the  sheriff  should  not  \ye  permitted  to  make  a  return;  the  notice  to  the 

and  if  it  will  be  such  as  to  sustain  the  proceedings,  the  h^dfsBmrfd  be 

court  may  give  jud«;ment  accordingly.  h^  pwsonal  ser 

We  do  not  perceive  the  necessity  for  giving  the  own-  A,J^^y  ^^^ 
er  of  the  land  personal  notice  of  the  time  and  place  of  writ  *<  execut- 

the  meeting  of  the  jury,  as  contended  for  by  the  coun-  fegal'™otke  to 

sel  for  Harper.     The  law  has  not  required  such  notice,  the  owner  of 
and,  therefore,  we  are  not  disposed  to  regard  it  as  in- 
di8i)ensable,  although  there  is  much  propriety  in  giving 
it.     There  may  be  cases  where  it  could  not  be  given 


the  land. 
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Spring  Term    except  hy  advertisement  against  |)ersons  unknown.     In 

^^^^^^^       this  case,  however,  we  suppose  from  an  endorsement  on 

Downing      tho  warrant  of  "executed,"  and  all  the  subsequent  pro- 

--V-  ccedings,  that   Harper  had  notice.     *f  he  jury  are  to 

»  *■         —   make  their  assessment  upon  their  own  view,  and  hence 

there  is  not  the  same  necessity  for  notice  as  if  they  bad 

to  decide  on  evidence  furnished  by  the  parties. 

The  finding  of  the  jury  is  sufficiently  explicit  for  all 
legal  purposes. 

Judgment  reversed,  with  costs,  and  cause  remanded 
for  proceedings  not  inconsistent  herewith. 


2d   228 

L25       88 


-  ipxT,  &  Sum.  Downing  vs.  Major. 

[Mr.  Haggin  and  Mr.  Sanders  for  Plaintifi*:  Mr.  Crittenden  for  Defendant.] 

From  the  Circuit  Court  for  Woodford  County. 

May  9.  Judge  Underwood  delivered  the  Opinion  of  the  Court. 

Tbeaereemcntfl  ^^  *  petition  for  a  rehearing   has  been   presented,  we 

which  lavjer*  deem  it  proper  to  state  the  point  which   governed  the 

^u^cHe^^for  decision  of  the  case      We  do  not   suppose  that   four 

fe^.arenotre-  hundred  dollars  divided  between  Messrs.  Hag^jin,  Mon- 

aml  where  there  roe  and  Sanders,  as  counsel,  for  their  services  in  defend- 

if  no  special  a-   in^  the  son  of  Major,  upon  an  indictment  for  murder, 
greement,    the        ^,  ,  ,  i    i  .  •  /.  .        rr«i 

law  will  allow   could  be  r^arded  as  an  exorbitant  fee  to  each.     There 

oom^nMUon,    |g  ^^  |^^  regulating  the  amount  of  the  fee  which  an  at- 

vaineoftheserw   torney  may  demand  of  his  client.     Unless   there  be  a 

T**'"*  8[)ecial  contract,  the  law  fixes  the  compensation  accord- 

tween  lawyera   '"6  ^^  ^^^  value  of  the  services  rendered.     Contracts  be- 

and  clients  are   tweeu  attorney  and  clrent,  are  strictly  and   rigorously 

verer   scrotiny   examined  by  the  chancellor.     Whenever  the   contract 

than  these  of  crrows  out  of  circumstanccs  superinduced  by  the  attor- 

ordinary    men.    ®  t  j 

—If  it  appears,    ney,  and  by  which  the  will  of  the  client  is  made  to  .bctid 

suddenly  diaro'   ^^^  5^®'^'  ^^  '"'  Influence,  and  in  consequence,  to  assent 
vering,  that  he  to  the  payment  of  an  amount  which   otherwise  never 

^di?ionr"°by  w^"l^*  '^^^^  ^^®"  »g«"«^d  ^^'  ^e''«f  8'»^"'^l  ^  afforded, 

reason  ©fan  un-  We  look  upon  Major,  the  father,  as  the  client.     The 

expected  occur-  ^                        .           .  .           -  .           .       .                       .         • 

rence  in  relation  contract  now  the  Subject  of  investigation  was  entered 

to  his  coonset,  inj^  nfjgp  tj,^  relation  of  attorney  and  client  had  been 
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fully  established.  The  father  had  employed  T.  T.  Crit- 
tenden, at  one  hundred  dollars,  and  ISanders,  without  a 
stipulated  sum,  as  counsel  for  the  son.  The  services  of 
these  two  were  relied  on  exclusively,  up  to  the  moment 
when  the  trial  was  to  commence.  The  court,  however, 
refused  to  let  Mr.  Sanders  appear  as  counsel  in  the  de- 
fence, because  he  had  disqualified  himself  to  practice 
law  by  the  acceptance  of  a  challenge  to  Gght  a  duel.  He 
thereupon,  introduced  Messrs.  Haggin  and  Monroe,  as 
his  substitutes  ;  for  it  does  not  appear,  that  the  accused, 
or  his  father,  had  spoken  to  either  of  them  to  defend  the 
prisoner  before  Mr.  Sanders  was  rejected  by  the  court. 
When  Messrs.  Haggln  and  Monroe  were  introduced,  and 
took  upon  themselves  the  defence,  the  court  was  moved 
to  postpone  the  trial  several  days,  to  allow  them  time 
for  preparation.  The  court  took  a  recess  for  an  hour. 
This  time  was  devoted  to  arranging  the  fees.  At  first 
five  hundred  dollars  was  asked.  Major  refused  to  give 
it.  Four  hundred  dollars  were  fhen  proposed  as  the 
amount  to  be  divided  between'Messrs.  Haggin,  Monroe 
and  Sanders.  Major  reluctantly  assented,  and  gave  his 
notes  for  one  hundred  dollars,  to  Mr.  Haggin,  one  hun 
dred  dollars  to  Mr.  Monroe,  and  two  hundred  dollars  to 
Mr.  Sanders.  This,  however,  was  not  done  until  Major 
hatJ  directed  that  another  attorney  shoukf  be  sent  for, 
and  was  informed  that  he  had  left  town,  and  until  Major 
was  told  that  Messrs.  Monroe  and  Haggin  would  aban- 
don the  defence  unless  he  gave  his  notes  as  required. 
Moreover,  Mr.  Sanders,  according  to  the  proof,  told 
Major,  before  he  gave  the  notes,  "  to  do  it,  so  that  they 
might  progress  with  the  case,  and  that  on  his  part,  he 
would  make  it  easy  with  him;  that  those  other  Ia^Vyers 
wished  him  not  to  be  loser  in  consequence  of.his  mis- 
fortune in  accepting  a  challenge."  Major  was  told, 
but  by  whom  the  witness  does  not  state,  that  unless  he 
came  into  the  proposed  arrangement  as  to  the  fees,  his 
son  would  fie  in  jail  until  the  next  court.  Major  pro- 
tested against  paying  Uie  note  given  to  Sanders,  at  the 
time;  at  least,  such  was  the  fact  according  to  one  witness. 
Now,  we  think  it  impossible  to  view  the  facts  afore- 
said, and  the  other  circnmstances  in  the  case,  without 


Spring  Term 
1834. 

Doviuins; 

vn. 
Major, 

— is  induced  to 
agree  to  bard 
terms  witb  cer- 
tain lawyers, for 
want  of  time  to 
seek  the  aid  of 
others  ;  or,  if  it 
appearB,thatthe 
client  is  persaa* 
ded  by  an  at 
torney  alrea- 
dy retained,  t» 
make  such  a. 
bargain  witb  o- 
tbers  to  be  as- 
sociated with 
him,ashewouI4 
not  have  made* 
but  for  that  per- 
suasion —  the 
chancellor  will 
relieve  the  cli- 
ent from  the  con 
tract,  or  from 
the  excess  a- 
bove  a  fair  com 
pensation  for 
the  services  ren 
dered. 
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Spring  Tesm    couiing  to  the  conclusion,  that  Major  submitted  to  the 
18  3  4.        influence  of  Sanders,  and  the  necessity  imposed  on  hiai, 

Downinr      growing  out  of  the  vohintary  conduct  ot  Sanders,  in  dis- 
V8.  qualifying  himself  for  the  practice  of  law.     In  the  situ- 

?«^— —  ation  in  which  Major  was  placed,  he  was  comnelled  to 
commit  the  defence  of  his  son  to  one  attorney  only,  or 
to  delay  the  trial  until  another  term,  and  suffer  the  pri- 
soner to  remain  in  jail,  or  to  hunt  for,  and  engage,  other 
counsel  at  the  instant  when  the  trial  was  pressing,  and 
when  the  attorney  he  would  have  selected  had  left  town, 
as  he  was  informed ;  or  to  give  his  notes  as  required.  If 
Mr.  Sanders,  upon  disqualifying  himself  for  the  practice, 
had  not  continued  to  excite  the  belief,  that  the  court, 
upon  the  petition  of  the  prisoner,  would  allow  him  to 
act  as  counsel  in  the  defence,  Major  might  have  prepared 
himself  with  another  attorney,  to  associate  with  Mr.  Crit- 
tenden, in  the  place  of  Mr.  Sanders  Judging  from  the 
amount  of  fees  actually  paid  to  the  attorneys  in  this  case, 
we  cannot  resist  the  conviction,  that,  if  AJajor  had  been 
allowed  sufficient  time,  he  could  have  procured  a  substi- 
tute  for  Mr.  Sanders  at  three  hundred  dollars,  being  one 
hundred  dollars  less  than  the  aggregate  of  the  notes  exe- 
cuted to  Messrs.  Haggin,  Monroe  and  Sanders.  Major 
was  deprived  of  an  opportunity  to  do  this,  by  the  con- 
duct of  Sanders  ;  and  therefore  we  think  it  wrong,  that 
advantage  should  be  taken  of  the  urgency  of  the  circum- 
stances which  surrounded  him.  Believing  that  it  was  a 
mistake  on  the  part  of  Sanders,  in  supposing  he  would 
be  allowed  to  defend,  notwithstanding  his  acceptance  of 
the  challenge,  and  not  an  intentional  misrepresentation, 
yet  the  mistake  operated  as  severely  as  if  it  had  been  a 
fraud. 

We  think  there  is  no  error  as  to  the. extent  of  relief  af- 
forded. Sanders  received  twenty  or  thirty  dollars  for 
services  rendered  in  the  cause,  exclusive  of  the  note  for 
two  hundred  dollars.  It  does  not  appear,  that  his  servi- 
ces in  court  were  more  valuable  than  those  of  either  of 
the  other  attorneys  engaged  in  the  defence.  The  amount 
which  they  received  is  a  fair  criterion  by  which  to  esti- 
mate his  services.  The  decree  must  be  affirmed,  with 
costs. 
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Spring  Term 
18  3  4. 

Gaines  vs.  Conn's  Heirs.  wntof  Right 

[MeMTB.  Wickliffe  and  Wooley  for  Appellants  :  Mr.  Chimi  for  Appellee.] 

Faom  the  Circuit  Coxtbt  for  Fayette  County. 

%•  This  case  was  decided  at  the  Spring  Term,  1882 ;  but,  by 
some  accident,  was  omitted  in  the  Reports  of  that  period,  and  is 
now  first  published. 

Chief  Justice  Robertson  delivered  the  Opinion  o(\he  Conrt     May  7,  1882. 

This  case  was  once  before  in  this  court.     {Vidt  2  J.  J.  Cose]  formerly 
Marshall,  104.)     At  the  term  succeeding  that  at  which  Ji^^'^n^^^ 
the  mandate  of  this  4:ourt  was  entered  in  the  circuit  mentinthecir- 
court,  an  amended  replication  to  the  plea  of  non-tenure  [JeVrturnofthe 
of  the  freehold,  was  filed,  and  a  proper  issue  concluded;  mandate. 
and  at  the  same  term,  a  suggestion  of  the  death  of  one 
of  the  demandants  (Mrs.  Fiournoy,)  was  made  by  the 
appellant,  and  entered  on  the  record.    Afterwards,  at 
the  next  succeeding  term,  Mrs.  Flournoy's  death  was 
pleaded  in  abatement ;  but  the  court  having  sustained  a 
demurrer  to  the  pica,  the  appellant  offered  another  plea 
in  abatement,  post  uU.  can.,  alleging  the  death  of  another 
of  the  demandants  (Mrs.  Ready,)  since  the  last  continu- 
ance ;  which  last  plea  the  court  would  not  permit  the 
appellant  to  file ;  but  entered  an  abatement  of  the  suit 
as  to  Mrs.  Flowmoy^  and  Mrs.   Ready,  and  their  hus- 
bands ;  and  thereupon  gave  judgment  against  the  appel- 
lant, for  all  the  land  claimed  in  the  count,  upon  facts  a- 
greed,  on  the  first  trial,  prior  to  the  reversal  by  this 
court. 

The  appellant  now  complains  of  the  decision  on  his 
pleas  in  abatement,  and  of  the  final  judgment  for  the 
land. 

The  second  plea  in  abatement  wag  rejected  by  the  cir-  Waiter  in  abate- 
cuit  court,  because  a  demurrer. bad  been  sustained  to  the  meat  that  might 

bare  been  plea- 
ded when  the  fint  plea  was  filed,  or  which  existed  before  the  laat  continuance;  is  not  availa- 
ble at  a  inbeeqnent  term.  But  a  former  plea  in  abatement,  or  in  bar,  ii  no  objection  to 
£lin^  another,  alleging  matter  that  has  occurred  since  the  last  continuance. 
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Spring  TeroB 
1  S34. 

Gaines 

VI. 

Corm^a  heirs. 


A  writ  of  right 
abates  l)V  the 
death  of  any 
one  of  the  dc* 
TDandants:  post 
The  death  of  a 
party,  gaggest- 
ed  on  the  rcc- 


first  plea  in  abatement.  If  the  counsel  for  the  appellant 
^vere  correct  in  stating,  in  his  brief,  that  the  second  plea 
was  not  filed  until  the  term  succeeding  that  at  which 
the  first  plea  was  overruled,  the  reason  assigned  by  the 
circuit  judge,  for  rejecting  the  second  plea,  would  be  in- 
applicable, and  consequently  insullicieht.  For  although 
it  would  be  improper  to  permit  matter  to  be  |)leaded  in 
abatement  which  might  have  been  well  pleaded  when  a 
former  plea  in  abatement  had  l)een  filed  by  the  same 
party  in  the  same  suit,  or  which  had  occurred  before 
the  last  continuance  ;  yet  a  plea  in  abatement  contain- 
ing new  matter  which  occurred  after  the  last  continu- 
ance, may  be  filed,  even  though  the  party  offering  it  had 
made  ever  so  many  abortive  attempts,  at  a  former  term, 
to  avail  himself  of  other  matters  of  abatement. 

When  it  is  said,  that  a  second  plea  in  abatement,  or  a 
second  plea  puis  darein  continuance ^  whether  in  bar  or  in 
abatement,  shall  not  be  allowed,  all  that  is  meant,  is 
that  a  second  plea  in  abatement  shall  not  be  indulged, 
if  the  matter  pleaded  existed  when  a  former  plea  had 
been  filed  ;  and  that  after  disposing  of  one  plea  puis  da- 
mn continuance^  another  shall  not  be  filed  at  the  same 
term.  But  if  after  a  continuance,  matter  either  in  a- 
batement,'  (as  the  death  of  the  plaintiff,)  or  in  bar,  (as  a 
release  of  the  cause  of  action,)  shall  occur,  there  can  be 
Tio  doubt  that  it  may,  at  a  proper  time,  be  made  an 
available  defence  by  plea,  although,  at  a  former  term,  a 
plea  of  other  matter  in  abatement  had  been  filed,  or  an 
issue  on  matter  in  bar  had  been  concluded.  But  it  ap- 
pears yrom  the  record^  that  the  first  and  second  pleas  in 
abatement  were  both  filed  at  the  same  term,  and  each  as 
a  plea  puis  darein  continuance.  Therefore,  it  does  not 
appear,  that  there  was  error  in  the  rejection  of  the  se- 
cond plea,  l)ecause  that  plea  does  not  aver  that  the  death 
alleged  by  it,  occurred  after  the  filing  of  the  first  plea* 

Nor  can  this  court  decide,  that  the  circuit  court  erred 
in  sustaining  the  demurrer  to  the  first  plea  in  abate- 
ment. No  objection  seems  to  have  been  made  to  the 
form  of  the  plea,  or  to  the  time  of  filina  it ;  but  it  ap« 
pears  probable,  that  the  demurrer  was  sustained  only 
because  the  circuit  judge  deeme<l  the  death  of  one  of  the 
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demandants  insufficient  to  abate  the  writ,  tn  that  partio    Spring  Teim* 

tilar  this  court  cannot  concur  il^ith  the  circuit  caurt. —       1 8  s 4. 

But  as  the  appellant  had,  at  a  former  term,  suggested  on       ^q^^^ 

the  record  the  fact  relied  on  in  his  plea,  he  was  thereby  ts. 

estopped  to  plead  that  it  had  occurred  "«nce  tht  last  ?©««'*_  *^ 

continxtancei*^  and  as  the  record  contradicted  his  plea,  ©rdatonetermi 

'  cannot  be  plea- 

and  shewed  that  the  matter  relied  on  was  not  then  plead-  ded  in  abate- 

able,  we  are  of  opinion  that  the  judgment  on  the  dc*  2!J^V*tem^ 

murrer  should  not  be  disturbed.  by   plea  pui$ 

But  the  judgment  in  chief  is  erroneous.  n^!^:  Ih^ 

First.  After  abating  as  to  some  of  the  demandants,  cord  is  an  «- 

the  whole  of  the  land  wluch  they  all  claimed)  should  ^^^^: . 

not  have  been  adjudged  to  the  survivors,  unless  it  had  mandants  in  a 

appeared,  that  the  right  to  the  whole  survived  to  them;  ^^n^^^iJtf  a 

and  there  is  nothing  in  the  record  which  proves  any  jndg*t  for  all 

such  survivorship.     For  aught  that  appears,  the  deeeas-  Jj^Jghf  ofwr- 

ed  demandants  may  have  left  children.  vivonhip    ap- 

Second.  The  death  of  some  of  the  demandants,  ip-  ^,%^^ 

to  faeto^  abated  the  action.    None  of  the  statutes,  au-  any  jndf't  be 

^ ,       .   .  .  ,  t  i_  .         ,    rendered  in  tiie 

thorizmg  revivors,  have  been,  or  can  be,  construed  ^.tion  after  an 

as  applicable  to  real  actions.     A  survey  of  the  whole  of  abaten^entasto 

them  will  shew  clearly,  that  they  apply  exclusively  (so  demandanti, by 

far  as  they  embrace  common  law  suits,)  to  personal  ac-  ^^*  ^^^  ^^ 

tions.     If,  therefore,  the  femes  who  died  pending  this  right  survive  or 

suit  in  the  circuit  court,  and  before  judgment  or  trial,  "^^^^^^j^  JJ^ 

had  left  any  legitimate  issue,  the  action  would  have  noneofthe'ata- 

been  thereby  abated  ;  because  there  would  have  been  -^g^y'vonAP- 

no  survivorship  to  the  other  demandants,  and  there  ply  to  real  ac* 

could  have  been  no  revivor  in  the  names  of  the  heirs.  The'deBthofei- 

Bnt  if  the  deceased  demandants  left  no  other  heirs  tlier  party  im- 

than  their  co-demandants  who  survived,  it  might  be  ar-  |J^®^„j!^'ent! 

gued  that  the  action  survived,  and  that,  therefore,  as  re-  in  any  action, 

vivor  was  not  necessary,  the  suit  should  not  abate  in  o^^^J^^'^Vhe 

consequence  of  the  deaths.     But  such  a  position,  how-  suit;  Actof*96, 

ever  specious  and  reasonable,  cannot  be  maintained  as  J^^  ^^^  ^'^^y 

the  tloctrine  of  the  law.     The  fifth  section  of  the  act  to  the  death  of 

of  1796,  concerning  abatements  and  revivors,  1  Digest^  ^^i^i  ^ 
50-1,  is  an  embodied  transcript,  in  substance,  of  the 
British  statutes  of  Charles  II.,  c.  8— and  of  the  8th  and 
9th  William  III.  c.  2,  «€e.  6  and  7.     So  much  of  the  lat- 

Vol.  II.  30 
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Spring  Term  i^r  part  of  the  act  of  1796,  m  provides,  tliat  the  dcatif 
18  8  4.  ^f  either  party  betvoeen  the  verdict  andjudgmerU^  in  any  ac- 
tion real^  personal  or  mixed,  shall  not  abate,  or  other* 
wise  affect  the  suit,  was  taken  from  the  statute  of  Charles 
IT.,  and  does  not  apply  to  the  death  of  a  party  prior  to 
the  trial. 

The  other  provisions  in  the  act  of  1798,  were  copied 
from  the  6th  and  7th  sections  of  the  statute  of  W.  HI.; 
and  tlie  statute  of  William,  when  the  sections  6  and  7 
are  read  together,  in  juxta-position,  as  they  stand  on  the 
statute  book,  will  be  seen  to  apply  only  to  personal  ac- 
tions, or  such  as  might  be  revived,  if  revivor  should 
Ijecome  necessary,  by  the  personal  representatives ;  and 
such  has  ever  been  the  judicial  exposition  in  England. 
TiddU  Pr.  1027. 

So  much  of  the  act  of  1796,  as  provides,  that  a  sui6 
shall  abate  by  the  death  of  one  joint  plaintiff  or  defen- 
dant, if  the  cause  of  action  would  survive,  was  copied 
£rom  the  7th  section  of  the  statute  of  William,  and  it 
seems  that  conflicting  decisions  in  England,  as  to  the 
cases  of  survivorship  in  personal  (tctions^  in  which  a 
death  pendente  lUe  should  or  should  not  abate  the  suit, 
induced  the  enactment  of  that  section  of  the  British 
statute. 

In  real  actions,  it  is  said,  that  if  there  were  two  dc« 
mandants,  either  of  them  might,  by  summons  and  seve- 
rance, proceed  for  his  moiety  alone ;  but  if  either  of 
them  should  die  without  issue,  the  suit  would  abate, 
though  the  title  survived  ;  and  the  reason  assigned,  is, 
that  otherwise  *<  the  writ  would  have  a  double  effect, 
viz.  :  in  case  of  summons  and  severance  for  a  moiety, 
and  in  case  of  survivorshi|i  for  the  whole."  Ba.  JIbr. 
•.Abatement,  F. 

What  might  have  lieen  the  reason  for  not  including 
roal  actions  in  the  statute  of  William,  or  whether  there 
was  any  sufficient  reason,  we  are  not  now  to  enquire. 
They  were  not  included,  but  were  left  as  the  common 
law  had  settled  them  ;  and  there  is  abundant  authority 
to  shew,  that  without  some  other  statutory  provision  to 
tlie  contrary,  the  death  of  one  demandant  berore  rerdict> 
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must  abate  the  suit,  eveo  though  the  title  may  survive    Spring  Tenn 
to  surviving  demandants*     Ba,  Mr.  supra.  18  8  4. 

We  cannot  doubt,  that  the  statute  of  ITOG,  was  not  in-       Oaine$ 
tended  to  have,  and  should  not  be  allowed  to  have,  any  y>-    . 

other  or  greater  operation  than  the  statutes  of  England,  *^' 

of  which  it  is  composed. 

Wherefore,  we  are  of  opinion,  that  by  the  death  of 
two  of  the  demandants,  the  writ  in  this  case  was  abat-  ' 
ed,  even  if  their  right  survived  to  the  surviving  de- 
mandants. And  consequently,  as  the  deaths  appeared 
upon  the  record,  the  circuit  court  ought  to  have  abat- 
ed the  writ  in  toto. 

Judgment  reversed,  and  the  cause  remanded,  with  in- 
structions to  abate  the  writ. 
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Estill  and  Wife  vs.  Fort,  Troveb. 

[Mr.  Owsley  for  Plaintifis  :  Mr.  Tnnier  1br  Defendunt.] 

From  thb  Circitit  Court  por  Madisoit  Couzitt. 

Chief  Justice  Robrrtson  delivered  the  0|)inion  of  the  Court.     October  7. 

Fort  sued  Estill  and  wife,  in  Trover,  for  a  slave  nam-  Statementoftbo 
ed  Dick  ;  and  the  circuit  court  having  granted  a  new  ^^^^' 
trial,  on  the  sround  that,  in  the  opinion  of  that  court, 
the  evidence  was  insufficient  to  sustain  the  first  verdict 
against  the  wife,  another  verdict  was  rendered,  at  a  sub- 
sequent term,  against  both  husband  and  wife,  for  five 
hundred  seventy  one  dollars  forty  eight  cents,  in  dam- 
ages ;  for  which,  the  court,  after  overruling  a  motion 
for  another  new  trial,  gave  judgment:  to  reverse  which, 
this  writ  of  error  is  prosecuted. 

The  counsel  for  the  .jrfainiifis  urges  four  principal 
grounds  for  reversing  the  judgment  '—fir^ty  that  the 
declaration,  containing  two  counts,  one  for  a  conver- 
sion by  the  husband  and  wife,  the  second  for  a  conver*' 
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Estill  ^ux. 

vs. 

Fort. 


Uoaband^rwife 
oiay  be  Jointly 
gaiity  ofa  tort, 
trespass,  or  tor- 
tious coiiyersion 
ofa  chattel. 


A  coDTersion 
by  a  wifot  is  a 
cODversioo  to 
the  hnsband's 
use:  and  he  on- 
ly can  be  sued 
for  it.  Where 
the  eonr*rsion 
was  by  both 
jointly,  he  a^ 
lone,  or  both 
jointly,  may  be 
»ued.  If  they 
are  joined,  the 
dec'n  iTiQst  a]- 
le-e  that  the 
conversion  was 
(not  to  their^ 
but)  to  hU  toe. 


sion  by  the  wife  alone,  is  insufficient,  because,  as  the 
counsel  insists,  there  cannot  be  a  joint  conversion  by 
the  husband  and  the  wife  ;  and,  therefore^  as,  in  that 
view,  the  first  count  sets  out  a  cau^e  of  action  against 
the  husband  alone,  it  could  not  be  properly  joined  with 
the  other  count,  containing  a  cause  of  action  against  the 
.husband  and  wife  jointly  ;  stcond^  that  the  circuit  judge 
erred  in  rejecting  evidence  ;  thirds  that  he  also  erred  in 
instructing  the  jury  ;  and,/otcr(/i,  that  the  evidence  did 
not  authorize  the  verdict. 

The  counsel  for  the  defendant  in  error  endeavors,  of 
coorse,  to  maintain  the  converse  of  all  these  proposi- 
tions ;  and  also  insists,  that  no  error  in  the  judgment 
should  be  available  to  the  plaintiffs,  because,  as  he  ar- 
gues, the  circuit  court  erred  in  setting  aside  the  first 
verdict. 

Each  of  the  points,  thus  presented,  will  be  briefly 
considered,  in  the  order  in  which  they  have  been  stated. 

I.  The  first  position  assumed  by  the  counsel  for  the 
plaintiffif,  may  be  made  quite  imposing  by  argument, 
and  by  respectable  dicta  of  learned  judges.  But  the 
weight  of  authority  preponderates  decidedly  against  it. 
It  is  indisputable,' that  the  wife  may,  in  conjunction 
with  her  husband,  be  guilty  of  a  tort  or  trespass  ;  and 
it  would  seem  to  be  fairly  inferrible  by  analogy,  and 
to  be  well  settled  by  authority,  that  they  may  be  jointly 
guilty  of  a  tortious  conversion  of  a  chattel. 

If  the  conversion  be,  in  fact,  by  the  wife  alone,  it 
is  deemed  a  conversion  to  the  use  of  the  husband 
only,  and  should  be  so  declared  on.  So,  if  the  con- 
version, in  fact,  be,  as  it  may  be,  the  joint  act  of  both 
husband  and  wife,  it  is  deemed  in  law  the  husband's 
act;  and  consequently,  he  may  be  sued  alone.  2  Saun- 
ders^ Rep.  JSTotey  41  y  h.  But  it  is  conclusivdy  settled  by 
adjudged  cases  of  controlling  authority,  that,  in  this 
latter  class  of  cases  also,  the  wife  may  be  sued  joint- 
ly with  her  husband  ;  though  in  this,  as  in  the  former 
class,  the  declaration  should  charge  the  conversion  to 
have  been  to  the  use  of  the  husband >  and  not  ad  usuni 
ipsorum.    2  Satmdere,  supray  and  the  authorities  there  cited. 
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Cm.  tXg.  iiiU  Barwi  and  Ftmt  K,  IsJ  Jim.  Ed.  234.  lb.     Fall  Term 
tiiU  Pkader,  2  A.  2,  297.     1  Sel  K.  P.  220.  Utti 

In  thU  case,  the  declaration  charges  the  conversion  to  p^  ^^^x^^ 
have  been  the  joint  act  of  Estill  and  wife,  to  Ids  use;  and  ver,  charging  a 
consequently,  that  count  roust,  upon  authority,  be  deem-  hSsbT^'^^wif^ 
ed  ffood,  and  such  as  may  be  properly  joined  with  the  ^  Wa  use,  and 

*=>         '  ■         .  •       •       .1  T      1  one  charging  a 

second  count,  chargmg  a  conversion  by  the  wife  alone,  convenion  by 
Whether  the  second  count,  charging  the  conversion  to  ^^^^eoined' 
the  use  of  husband  and  wife,  should  have  been  deemed  |f  there  be  one 
goqd  after  verdict,  had  there  been  no  otirer  count,  we  coant  good,  in 
need  not  intimate,  because,  ns  the  first  count  is  sufficient,  theTtiiers  may 
and  the  verdict  is  ireneral,  the  insufficiency  of  the  other  ^  ^"^»)  >*  "ill 

.    .  •   1  snstam  a  gen&- 

count  IS  immaterial  raUerdict. 

If.  After  it  had  been  agreed  between  the  parties,  that  Facu  agreed— 
the  slave  had  been  **  taken''  from  the  defendant,  *«  at  the  {^e^  fromThe 
instance''  of  the  plaintiffs,  and  that  they,  ^^  about  the  $ame  plaintiff  in  tro- 
/i'me,  got  posBCsrion"  of  him,  and  ^*  continued  to  hold  pos-  Jtanee"  of  t^ 
session^  exercising  acts  of  omiership  over  /urn,"  thev  offered  defts^a  bus- 

■  •  •!      m*        wn    -ii  •      »r         *  I         band  and  wife, 

to  prove  that,  whilst  Mrs.  Estill  was  in  Kentucky,  her  who <about that 
husband  having  in  some  way  obtained  possession  of  ^^"l®  received, 

■       1  •      n        ■    ^        ••  •  I        I  it      I         ••        "*"    continued 

the  slave  in  South  Carolina,  where  the  defendant  liv*  to  hold,  pos- 
ed, brought  him  to  this  state.  But  the  circuit  judge,  ■?»»<>**  ^^  *.*>« 
i.iii         .,...•  i.        •  •'.,       »lave»    cxercis- 

deeming  such  facts  inadmissible,  refused  to  permit  the  ingactsofow- 

proof  of  Ihem.     In  this,  we   think,  there  was  error.  {|?^^*P  j^^^^^ 

First:  the  rejected  facts  are  not  inconsistent  with  the  dantt  offered  to 

agreed  facts  ^  for  although,  as  admitted  and  agreed,  CundJ  whUe 

the  slave  may  have  been  taken  from  the  defendant,  at  his  wife  was  in 

the  **  instance"  of  the  plaintiffs,  nevertheless,  it  may  al-  J,gs«g?o^*''°o^^ 

so  be  a  fact,  that  he  was,  in  the  absence  of  both  Estill  the    slave   in 

and  his  wife,  taken  by  a  stranger,  at  ttieir  joint  request,  him  home:  held 

afterwards  delivered  to  Estill,  and,  by  him,  brousht  ^j^*^  ****•  «'•- 
,  *     rr      ^      1  •  ■  1  *i  •  i.  dence  was  erro- 

liome  to  Kentucky,  without  the  personal  cooperation  of  neonsljr  reject- 

his  wife.     Second:  the  rejected  facts  were  relevant,  and  5^»--n«  itcon- 

•111.  f«i  •      1  •  \.  duoedtothow, 

miglit  have  been  important.  Though  the  general  fact,  that  theconver- 
that  the  slave  had  Ijeen  taken  at  *W/ic  instance"  of  the  ««"/^»jl>ythe 

,        .  nusband  alone» 

plaintiffs,  rather  imports  that  he  was  taken  without  the  and  also  tended 
personal  presence  or  cooi)cration  of  either  the  husband  J^.J^'^^e/*'® 
or  the  wife,  yet  the  language  used  in  the  agreed  case  Ls 
somewhat  indeterminate,    and    the  rejected  evidence 
would  have  tended  to  render  certain  that  which  might 
otherwise  be  uncertain  and  unsatisfactory  ;  and  that  ev- 
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Fall  Term    idence  might  have  been  material,  for  it  would  have 
18^3^.       tended  to  prove,  that  the  conversion  was  by  the  bus* 
band  nione,  and  that  the  wife  was  not  guilty. 

A  feme  cwerl^  though  she  may  be  liable  for  a  tort  ac- 
tually committed  by  her  in  person,  cannot  be  held  re- 


4a*^not*  iwmny  ^P^nsible  for  advising  a  wrong,  or  assenting  to  it,  either 
liable  for  con-  l)efore  Or  after  its  perpetration  by  another.     1  Chiity  on 
"l^^ulV^'^^:  Pl^fMli^j  65,  and  the  avihorities  then  cited.     She  cannot 
she  cannot  be  a  be  made  a  trespasser  by  construction,  as  a  person  suiju' 
ctmBtrueUon.  ^  ^  ™^y  '^"*'  should  be  deemed,  in  consequence  of  the 
exercise  of  a  voluntary  judgment  or  will.     1  Chttty^  67, 
81.     Co.  Lit.  180,  b,  n.  4,  S87,  b.     Now,  according  to 
this  doctrine,  it  would  have  appeared,  had  the  rejected 
testimony  been  received,  thM  the  husband,  and  not  the 
wife,  was  guilty  of  the  conversion  in  South  Carolina. 
And  after  he  had  converted  the  slave  and  brought  him 
home,  surely  she  should  not  be  deemed  guilty  of  anoth- 
er conversion  by  exercising,  with  him,  the  dominion  of 
a  wife  over  a  slave  in  the  possession  of  her  husband,  and 
claimed  by.  him  as  his  own. 
Instrnctidns,  w       HI.  The  Circuit  judge  instructed  the  jury,  perempto- 
on'^thi^'a^^  rily,  that  the  facts  agreed  entitled  the  defendant  in  er- 
cnse above 8tat-  ror  to  a  judgment  against  the  plaintiffs  :  and  this  was 
oos.  *        °*^"  J^lso  erroneous.     For,  even  if  the  facts  agreed  did  not 
necessarily  imply,  that  the  wife  had  no  personal  agency 
in  the  taking,  a  jury  might  have  deduced  such  an  infer- 
ence from  them,  and  consequently,  have  inferred  that 
she  had  only  advised  or  assented  to  it ;  and,  therefore, 
was  not,  in  law,  guilty. 

IV.  It  is  a  necessary  consequence  of  the  foregoing 
view,  that  the  circuit  court  erred  in  Overruling  the  mo- 
tion for  a  new  trial.  And,  for  the  like  reasons,  there 
was  no  error  in  setting  aside  the  first  verdict  ;  because, 
not  only  were  the  agreed  facts  the  same  on  both  trials, 
but  on  the  first,  the  facts  rejected  on  the  last  were  prov- 
ed, and  left  no  ground  for  sustaining  the  verdict  against 
the  wife. 

Judgment  reversed,  and  cawe  remanded  for  a  new 
trial. 
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Scotts  VS.  Lindsay  et  al.  Debt. 

[Mr.  G.  Davis  for  Plaiatlifi :  Mr.  IlaoMn  for  Defendanu.] 

From  the  Circuit  Court  for  Bourbon  Covnxr. 

Judg^e  Nicholas  delivered  the  Opinion  of  the  Court.  October  7. 

The  plaintiffs  being  entitled  to  a  monied  legacy  in  the  Legatees  ap* 
hands  of  an  execntor  residing  at  New  Orleans^  it  was  Srho^'^eSyw 

paid  over  by  him  to  an  agent  appointed  by  them  to  re-  Jj*®**'    l«g»cies 

,.  *  irom  a  foreign 

CCIVC  It.  execntor.  Cred- 

On  the  return  of  the  agent  to  this  state,  the  defen-  itonof Me fetia 

•  /.I    ■      ■  til  .         ■  .  1     •  ,         ^or  attempt  to 

cants  nled  a  bill  against  him  and  the  executor,  setting  attach  the  food 

up  a  demand  against  the  testator  of  the  executor,  allege  ^^  ^?*^a 
ing  the  money  in  the  bands  of  the  agent  to  be  the  pro-  proceeding  in 
perty  of  the  execntor,  as  ^uch  ;  claiming  to  have  their  ?Jj^*^i  ''^^^ 
demand  satisfied  out  of  it ;  praying  for,  and  obtaining  an  straining  him 
injunction  ami  restraining  order  against  the  agent,  from  ^'jj^hemonty^ 
*'  paying  over  or  putting  out  of  his  hands"  so  much  of  or  patting  it  out 
the  money  as  would  be  sufficient  to  pay  them,  until  ^^  injanction 
their  case  could  be  heard.  "  heingdissolTed, 

The  plaintiffs  were  no  parties  to  this  proceeding,  but  oUheUgaieeM, 

eaused  themselves  to  lie  broujErht  before  the  court ;  and,  !"f  the  agsnt 

haTing,  in  the 
at  their  instance,  the  injunction  was  dissolved,  and  the  mean  time,  left 

bill  dismissed.  They  then  brought  this  suit,  charging,  ^t'^j^ 
in  addition  to  the  foregoing  facts,  that,  pending  the  in  the  '  attaching 
junction,  the  agent  became  insolvent,  and  removed  from  SJ^^^JlJinUiM 
this  state,  whereby  they  were  unable  to  collect  from  him  from  the  ininne 
the  sum  enjoined  by  the  defendants.  ^  1^^°'^  ^  xh^ tl 
If  the  proceeding  in  chancery  be  considered  as  a  mere  gent  was  not  a 
garnishtdr^  of  an  alleged  debt  due  from  the  agent  to  the  „>or,  nor  gar- 
executor,  the  plaintiffs  have  no  cause  of  action  ;  for,  as  nishee,^;  could 
,  .  •  .  ,  1  »ot  aTaii  him- 
the  agent  was  not  indebted  to  the  executor,  no  payment  self  of  the  in- 
over  to  the  plaintiffs,  of  the  money  belonging  to  them,  jj^JJ^y^^^^,^ 

would  have  violated  the  injunction,  nor  could  its  pen-  to  his  princi- 
pals (though  he 
might  haye  en*' 
joined  them,  giTtng  security,  and  compelled  them  to  interplead  with  theerediters,  they 
were  not  prevented  from  coercing  payment  from  him ,  and  had,  therefore,  no  cause  of  ac- 
tion against  the  attaching  creditors. 
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dency  have  been  plead  in  bar  or  abatement  of  a  suit  br 
them  against  him. 

But  assuming,  that  the  proceeding  was,  as  contended, 
against  the  specific  money,  in  his  hands,  as  bailee  for 
the  plaintiffs,  its  pendency  could  not  have  been  plead 
in  abatement  of  their  action  against  him,  if  they  had 
brought  one ;  and  though  the  chancellor  might,  at  his 
instance,  have  enjoined  them  from  proceeding  and  com- 
pelled them  to  interplead  with  the  defendants,  yet,  this 
would  only  have  been  done  upon  his  giving  the  plain- 
tiffs an  indemnity  against  the  effects  of  the  delay. 

So  that,  in  either  aspect  of  the  case,  the  plaintiffs 
were  not  obstructed  by  the  defendants  from  the  pursuit 
of  their  remedy  against  the  agent,  and  of  course  they 
can  have  no  cause  of  action  against  the  defendants. 

Judgment  affirmed,  with  costs. 


Ikdictmekt.    The  Commonwealth  vs.  M cChord  et  al 

[Atto.  Geo.  Morehead  for  Plaintiff:  Mr.  Tomer  for  Defendants.] 

From  the  Circuit  Codrt  for  Madison  Countt. 

Oeiober  8.         Chief  Justice  Robertsou  delivered  the  Opinion  of  the  Court. 

On  the  trial  of  an  indictment  against  William  D.  Mc- 
Chord)  Silas  Tribble  and  John  Summers,  for  obstruct- 
ing a  highway,  the  Commonwealth  having  proved  that 
each  of  them,  owning  separate  parcels  of  land  on  the 
road,  had  extended  his  fence  upon  it,  each  in  a  different 
place^  but  all  within  the  boundary  designated  in  the  in- 
dictment,— the  circuit  court,  being  of  the  opinion  that 
the  defendants  were  jointly,  and  not  severally,  charged, 
instructed  the  jury  to  find  "  as  in  case  of  a  nonsuit ;"  on 
the  ground,  that  there  was  a  fatal  variance  between  the 
indictment  and  the  proof.  The  jury  having  according- 
ly found  the  defendants  not  guilty,  judgment  was  ren- 
dered in  their  fiivor^ 


Indictment,  (or 
obetrncting  a 
road;  evidence, 
instmctions,  4r 
jodg't  for  dePu 
in  the  circuit 
court;  4r  points 
made  here. 
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The  correctness  of  that  judgment  is  now  to  be  con*     Fall  Term 
sidered.  18  34.      . 

The  counsel  for  the  defendants  insists  that  the  indict-  ThTcomHh 
ment  is  insufficient : — first,  because,  if  it  import,  as  he  ts. 

contends  that  it  does,  a  joint  offence,  it  should   have    ^^^^ordet 

charged  expressly  that  the  defendants  ^^joirUly^^^  and ' 

not,  as  it  docs,  that  ^^they  and  each  of  <Aem,"  committed 
the  illegal  act ;  and,  second,  because,  if  it  was  intended 
to  make  a  several  oharge,  the  omission  of  the  technical 
word  *'sereraCy,"  is  fatal ;  and  he  argues  therefore,  that, 
as  the  indictment  is  substantially  defective,  the  judgment 
should  be  affirmed,  even  though  the  court  below  may 
have  erred  in  giving  the  instruction. 

On  the  other  hand,  the  Attorney  General,  without 
noticing  the  argument  respecting  the  indictment,  con- 
tends, that  if  the  conclusiveness  of  the  objections  urged 
against  it  be  conceded,  still  the  circuit  judge  erred  in 
directing  a  nonsuit,  and  that  this  error  should  produce 
a  reversal ;  because,  as  he  argues,  the  judgment  on  the 
verdict  will  bar  any  other  indictment,  either  joint  or 
several,  for  the  same  offences. 

For  a  joint  offence  by  several,  the  offenders  may  be  Different  per^ 
indicted  either  jointly,  or  severally.  But  if  the  offen-  -JiJ^t ^o^^^^jj" 
ders  be  severally  guilty  of  different  and  distinct  offen-  majr  be  indictl 
ces,  a  joint  indictment  cannot  be  maintained.  Whether  .gy^yf '  ^^ 
offences  be  joint,  or  several,  may  be  determined  by  as-  ^  j^jj^j  indict- 
certaininff  whether  each  offender  be  ffuilty,  in  some  de-  meataoinitte 

r  fu  *i    *  L       •  ufl  4  1     ^^^»  w»^  de- 

gree, of  the  same  crime,  so  that  he  might  be  separately  tinct  offences^ 

convicted,  even  though  another  was  the  actual  perpetra-  ^^^^  »»*  '»•• 

tor.     If  each  may  be  so  convicted,  their  guilt  is  joint ;  JJaSted^on^  4. 

but  otherwise  it  is  several.  for  no  offence 

According  to  this  test,  the  offences  proved  in  this  case,  ^cipated   wUh 

are  several,  and  not  joint.  otheri,  the  oU 

But,  for  such  offences— -all  being  of  the  same  kind,  joint  act  of  ail: 

admitting  of  the  same  plea  and  the  like  judgment,  and  ^J^"®  ^  ^ 

being  subject  to  the  same  punishment  tn  kind^  even  „ 
f  I     .       ••«.  ■  .    j»  .         X       i_  For  mifldeinea- 

though  in  different  degrees, — one  indictment,  cnarg-  minora  of  the 

ing  the  offenders  severally j  maybe  maintained  against  ^^  ^^f'*^" 

the  degree  of 
gailt,  and  of  panishmeat,  one  indictment  chaiiging  diyers  otTendcra  severally  ^  may  be 
inaintauied 
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Fall  Term     all  of  them.     First  Amtr.  Ed.  of  Com.  Dig,  tilk  /nJtcf- 
18  8  4.       ,^n^  p^  ^  fl^  ii^^  f^f^tes  by  tlu  EdUar.     1  Chitty^s  Crim,  Lav, 

.TheComHh  270-1. 

▼9.  It  is  sakl  in  the  books,  as  argued  by  the  counsel  for 

J^^^^^  *'  the  defendants,  that  an  indictment  against  separate  of- 

Tbe  strictneM  f^^^^^^  should   charge  the  offences  to  have  been  com- 

of  old  timoi,  is  mitted   ^'seperaltter,"  unless  there  be  a  separate   count 

^S'^'^indlou  f^**  ®*^'*  distinct  offence.     But  the  verbal  exactness  and 

menu  for  mis-  technical  Strictness  of  old  times  are  not  now  required, 

mbor  offeneoo.  especially  in  indictments  for   misdemeanors  and  other 

The   omiiaion  minor  offences.     Common  sense  is  now  the  common 

ly  technical  is  l^w  lu  such  cases,  as  well  as  in  those  which  are  purely 

net  materisl.  civil. 

If,  in  this  case,  the  indictment  plainly  import,  accord- 
ing to  the  common  sense  construction,'  a  several  charge 
against  each  defendant,  then  it  should  be  deemed  as  sev- 
eral, as  if  each  defendant  had  been  charged  in  a  separate 
count,  and  the  omission  of  the  word  '*  severally^^  or  *'5C|>- 
arately^^  should  hot  be  fatal  or  material. 
A  juckmentac-       ^"^  ^®  cannot  decide,  that  the  charge  in  the  indict- 
qnitting  several  ment  is  several.     On  the  contrary,  though  there  uiay, 
with '  oommit-  ^®  admit,  be  room  for  some  doubt  as  to  the  true  im- 

iing  an  offence  port  of  the  count,  in  that  particular,  we  are  inclined  to 
lointly,  will  not   f  ,  ,     ,       -  .  ,  ,  ,       , 

barproseentions  mterpret  the  whole  of  It  together,  as  chargmg  the  de- 

■saiDsUachone  fendants  with  being  jointly  guilty  of  erecting  three  sev- 
partoftbesame  eral  obstructions  on  the  road — one  on  the  laud  of  each 
?rra  of  them, 
by  him«  And  therefore,  as  the  verdict,  and  judgment  upon  it^ 

will  not  bar  a  several  proseeution,  the  judgment  must 

be  affirmed. 
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Fall  Term 
1834. 


Yoder  s  Heirs  vs.  Easley,  T^xr^RSE^ 

[Mess.  Wickliffe  ^  Wooley  for  Appellants :  Mr.  Richardson  for  Appellee.] 

From  the  Cibcuit  Court  for  Spencer  Countt. 

Judge  Underwood  delivered  the  Opinion  of  the  Court.  October  8. 

Yoder,  in  his  life  tinoe,  leased  a  tenement  to  Lawmen,  Wherever  the 

to  hold   until  the  1st  of  March,  1832.     In  the   fall  of  SSaTr^ 

1831,  Lawson  sold  his  crop  and  the  residue  of  his  term  of  forcible  en- 

to  Rogersson,  and  moved.     Rogersson  put  fodder  in  the  ^^  °"he   heirs 

house,  and  shut  it  up.     He  went  to  see  Yoder,  and  in-  have  the  same 

formed  him  of  the  contract  with  Lawson,  and  that  he  The  remedy  br 

Rogersson  was  to  pay  the  rent ;  to  all  which  Yoder  as-  '''"t  of  lorcible 

sented.     Upon  Rogersson's  return,  he  found  his  fodder  uiner,  iTgive^ 

thrown  out  of  the  house,  and  Easier  with  a  bed  in  it,  **}^  *»»»"  only 

,   .     .  .  -    ,  ...  who,althetimi» 

claiming  possession  of  the  premises  as  his  own.  of  the  entry, 

Yoder  died  on  the  7th  of  April,  1832.     On  the  10th  h»d  possession 

^  r      '  m  fact."    If  a 

of  April,  1833,  his  heirs  sued  out  a  warrant  of  forcible  tenant,  or  snb- 

entry  and  detainer  against  Easley.     Tiie  jury  found  a-  g®"*ilJ'^"  ^^ 

gainst  them,  and  they  traversed  the  inquisition.     Upon  not  the  land- 

the  trial  of  the  traverse,  the  circuit  court  instructed  the  iemii^"  The 

jury,  on  the  foregoing  facts,  to  And  for  Easley.  landlord   most 

The  heirs  of  Yoder  are  entitled  to  the  remedy,  pro-  ^^ia^eujii 

vided  he  would  have  had  it,  were  he  now  living.    Tur-  ^i*h  his  con- 

ly  vs.  Foster  et  itr.  2  Marsh.  204.     The  question  therefore  toration  of  "So 

is,  whetlier  a  landlord  can  maintain  a  warrant  of  forcible  poMM«on,  for 
entry  and  detainer  against  the  disseizor  of  his  tenant,  af- 
ter the  expiration  of  the  lease. 

Two  years  did  not  run,  from  the  entry  of  Easley,  pre- 
vious to  the  suing  the  warrant.  Consequently,  he  is  not 
protected  by  the  limitation  provided  in  the  Idth  section 
of  the  act  regulating  proceedings  in  cases  of  forcible  en- 
try and  detainer. 

In  the  cases  of  Pogue  vs.  McKee,  3  Marsh.  128,  and 
PrtvoiXi  vs.  Durham^ s  Exuulors^  5  Mon.  18,  it  was  decide 
ed,  that  this  remedy^  for  forcible  entries,  was  given  by 
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Fall  Term    the  statute,,  "to  him  alone  who  at  the  time  of  the  entry 
18  34.       iiaj  jiig  possession  in  fact."     As  the  possession  in  fact 

Toder'i  heirs  was  in  Yoder's  tenant,  or  subtenant,  at  the  time  of  Eas- 
VI.  ley's  entry,  and  as  the  lease  hud  not  then  expired,  there 

-» — ^LJb. —  can  be  no  doubt  of  the  right  of  the  tenant  or  subtenant 
to  maintain  the  warrant  for  a  forcible  entry.  If  Yoder 
may  likewise  sue  after  the  lease  expires,  and  when  the 
tenant  has  not  sued,  during  the  continuance  of  the  lease, 
it  can  only  be  by  substituting  Yoder  for  his  tenant,  and 
considering  the  possession  in  fact  of  the  tenant,  as  the 
possession  in  fact  of  Yoder.  We  tcere  indii^ed  to  give 
the  landlord,  after  the  expiration  of  the  lease,  all  the 
remedy  under  the  statute,  which  his  tenant  might  have 
used  to  regain  the  possession  from  a  disseizor,  and  to 
think  the  substitution  of  the  landlord  to  the  tenants 
right  of  action  in  such  case,  might  be  sustained  by  anal- 
ogy to  the  doctrine  which  substitutes  the  heir  and  con- 
fers on  him  all  the  rights  of  the  ancestor  ;  but  on  ma- 
ture reflection,  we  are  constrained  to  give  up  first  im- 
pressions. The  forcible  entry  on  the  possession  in  fact 
of  a  tenant,  is  a  |)ersonal  wrong,  a  tort^  done  to  him  a- 
lone.  He  is  responsible  to  his  landlord,' upon  the  con- 
tract which  he  may  make  for  the  restoration  of  posses- 
sion at  the  termination  of  the  lease,  and  the  landlord 
must  look  to  that  responsibility,  instead  of  instituting 
suits  in  his  own  name,  for  wrongs  done  the  tenant. 
The  rights  of  the  tenant  to  sue  do  not  descend  on  the 
landlord,  upon  the  termination  of  the  lease,  in  the  same 
manner  which  the  rights  of  ancestors  do,  in  many  cases, 
upon  their  heirs.  It  would  be  establishing  a  new  prin- 
ciple to  transfer  the  tenant's  right,  to  his  landlord.  The 
powers  of  legislation  are  not  ours. 

Those  provisions  of  the  statute,  which  afford  remedy 
against  tenants  holding  over,  do  not  apply  between  the 
landlord  and  the  disseizor  of  his  tenant. 

The  instruction  of  the  court  was  correct.  Wherefore 
the  judgment  is  affirmed,  with  costs. 


Digitized  by  VjOOQiC 


OF  APPEALS  OF   KENTUCKY.  247 

Fall  Term 

1834. 


Davis'  Heirs  against  Bentley.  Chancery. 

[Mr.  M.  D»  McHenry  for  Plaintiffs :  Mr.  Tomer  for  Deftndaiit.] 

From  the  Circuit  Court  i^ojl  Washington  County. 

Judge  Underwood  delivered  the  Opinion  of  the  Court.  Bctohef  8. 

Bentlet  obtainetl  a  decree  against  the  heirs  of  Davis,  A  decree  ren- 
by  taking  the  bill  for  confessed,  upon  an  order  of  pub-  t^,^:^^^^ 

lication.  of  process,  r^ 

After  the  decree,  which  was  rendered  in  May,  1831,  ^JiThough^the 

had  been  executed  by  the  sale  of  a  tract  of  land,  and  re-  defendants  may 

port  made  to  court,  Thomas  Davis,  one  of  the  heirs,  ano^dertoopen 

and  Elizabeth  Davis,  the  widow  of  the  deceased,  who  it,  filed  answers 

claimed  as  assignees  the  amount  of   two   judgments  set^^oMe^hy 

which  were  perpetually  enjoined,  petitioned  the  court  «en*ence  of  the 
.u     J  I  ♦  •*   /L         A     /:i    .L   •  conn,  after  the 

to  open  the  decree,  and  to  |iermit  them  to  file  their  an-  hearing  upon 

swers.     Upon  consideration  the  court  made  the  follow-  !u®  ™*^'®^  **^ 

■  the  answers  ;>— • 

ing  order: — ^*It  is  ordered,  that  the  decree  be  and  the  andthependen- 

same  is  hereby  opened;"  and  thereupon  the  said  Thomas  ^  ^he^anlw^^ 

Davis  and  Elizabeth  Davis,  by  leave  of  court,  filed  their  so  filed,  cross 

joint  answer  in  tlie  nature  of  a  cross  bill,  against  the  com-  uol'prt^cntTbe 

piainant  and  the  heirs  of  James  Davis,  deceased.  '    prosecution  of  a 

The  litigation  growing  out  of  the  answer  and  cross  M?rOTerwa°of 
bilK  thus  filed,  is  still  pending  and  undetermined.  the  decree. 

Davis'  heirs,  who  are  numerous,  have,  notwithstand-  rdeoree^aeabst 
ing  the  above  order,  sued  out  a  writ  of  error,  and  ask  several  absent 
for  a  reversal  of  the  decree  against  them.  It  is  now  Mto!whiththey 
contended,  that  there  is  no  subsisting  decree  against  ^^J  open,  or 
them  ;  that  there  is  nothing  to  reverse,  and  consequent-  cannof,  by  ofc^ 
ly,  that  the  writ  of  error  should  be  quashed.  We  can-  taining  an  order 
not  allow  the  argument  to  prevail.  The  order,  letting  cree  and  fili^ 
in  the  answer  and  cross  bill,  does  not  purport  to  set  hw  separate  an- 

.  .        •        ,  1  .4.   .       i.  *    .    .  .  swer,  affect  tho 

aside  the  decree ;  and  even  if  it  did,  being  made  at  a  rieht    of    the 

subsequent  term,  it  could  not  have  that  effect.     The  ^^'.jl«/o  ^^^^ 
jiBii  11  •■«  i»  "'^"^  or  error. 

decree  could  only  be  regularly  set  aside,  by  sentence  of 

the  «ourt,  after  the  parties  had  been  fully  heard  upon 
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Fall  Term 

18S4. 

KeoM  et  at, 

vs. 
YewelL 


the  matter  brought  forward  in  the  answers.  Dunhp^s 
heirs  ^e.  vs.  Mcllvoy  Sfc,  8  lAlL  271.  We,  therefore,  look 
upon  the  decree  as  still  subsisting. 

We  are  furthermore  of  opinion,  that  the  decree,  as 
rendered,  operates  upon  the  heirs  of  Davis  in  their  joint 
or  coparcenary  character,  and  that  it  was  not  competent 
for  one  of  the  heirs,  by  filing  a  separate  answer,  to  open 
the  decree,  so  as  to  prevent  the  prosecution  of  a  writ  of 
error  by  the  whole  jointly.  Thomas  Davis,  who  has 
answered,  does  not  appear  to  have  such  a  separate  and 
entire  interest  in  the  subject  of  controversy,  as  will 
bring  him  within  the  exception  mentioned  in JBteigf/il 
S^c.  vs.  JUclhoy  ^c,  4  Mon,  1 45. 

We  shall  proceed  to  look  into  the  merits  of  the  de- 
cree. The  slightest  glance  is  enough  to  shew  its  im- 
propriety. Without  commenting  on  its  errors,  it  is  suf- 
ficient to  sav,  that  it  must  be  reversed,  because  it  decrees 
in  personam  against  the  heirs,  large  sums  of  money,  with* 
out  resi)ect  to  the  assets  descended,  or  their  value,  and 
when  there  is  nothing  to  shew  the  value  and  eitent  of 
assets  descended.  It  was  error  to  proceed  against  the 
heirs,  without  making  the  personal  representative  a  par- 
ty. The  decree  is  reversed,  with  costs,  and  cause  re- 
manded for  proceedings  not  inconsistent  herewith. 


DCBT. 


Keas  et  al.  vs.  YewelL 


[Mr.  CriUenden  for  Plamtifls :  Mr.  Owsley  for  Defendant.] 
From  the  Circuit  Covrt  for  Oldham  Countt. 
October  8.         Judge  Nicbolas  delivered  the  Opinion  of  the  Conrt. 


Where  the  con- 
dition of  a  penal 
bond,  or  the  ef- 
fect of  a  cove- 
nant^iB,  that  the 
obligor,  or  co- 
Tentuitor,  tbf^l 


Simeon  Tewell  filed  his  bill  in  chancery  against  Keas, 
to  foreclose  a  mortga^  on  two  slaves ;  and  upon  an  al- 
leged apprehension,  that  they  would  be  carried  out  of 
the  state,  obtained  an  order  requiring  the  surrender  of 
their  possession,  unless  Keas  should  give  surety  for  their 
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.forthcomiDg  to  answer  the  decree  of  the  court.     Under    Fall  Term 
this  order,  Keas  gave  bond,  with  surely,  conditioned  to       18  8  4. 
have  the  slaves  forthcoming,  to  answer  any  decree  that 
may  be  rendered  in  said  case. 

Under  the  final  decree,  one  of  the  slaves  was  produc- 
ed and  sold,  but  the  other  not  being  forthcoming,  this  [^^'^  ^^^^ 
suit  was  brought  by  Yewell,  on  the  bond  against  Keas  slave,  at  a  spe- 
and  his  sureties ;  and  he  having  obtained  verdict  and  2w  tbeaeof^ 
judgment  against  them,  they  prosecute  this  writ  of  tionofthewriu 

ing,  and  before 
^^^Or.  the  time  for  tho 

The  defendants  filed  three  special  pleas ;  demurrers  to  rertoration  or 
which  were  sustained.  But  they  need  not  be  particu-  B\J^^erun8 
larly  noticed,  as  they  were  waived  by  the  filing  of  an-  «w«y,  or  diee, 

•  I  •  .   .  •  1  \  111       and  the  obligor, 

other  plea,  which  was  also  demurred  to,  and  the  de-  or  covenantor, 

murrer  sustained.     This  plea  states,  in  substance,  that,  ?«"<**  recover 

.  ■  i.  1  .     ■.■•  Jwr  him,  by  proper 

notwithstandmg  the  utmost  care  and  diligence  of  Keas,  efibrta  and  dili- 

the  slave  had  run  away  from  him,  between  the  ezecu-  JJ^'o,^^*^ 

tion  of  the  bond  and  the  rendition  of  the  decree,  and  peribnnance^- 

notwithstanding  the  utmost  diligence  had  been  used  by  ^^  ^  ^^^ 

him,  he  was  unable  to  reclaim  her,  and  therefore,  sh^  tained   against 

had  not  been  forthcoming  to  answer  the  decree.  breach.**' 

Tested  by  the  literal  import  of  the  covenant,  there 
could  be  little  dispute  that  this  plea  furnishes  no  suffi- 
cient excuse  for  not  having  the  slave  to  surrender  in 
obedience  to  the  decree.  Her  running  away  was  not 
guarded  against  by  any  stipulation  in  the  covenant,  nor 
is  it,  properly  speaking,  that  description  of  casualty 
which  could  be  termed  inevitable,  so  as  to  relieve  the 
parties  from  the  effect  of  their  covenant  by  the  princi- 
ples of  the  common  law.  But  still,  in  our  estimation, 
it  constitutes  a  valid  defence  to  the  action.  The  cove- 
nant must  be  treated  and  construed,  with  an  eye  to  th^ 
subject  matter  about  which  it  was  entered  into.  The 
apprehension  and  the  complaint  of  Yewell  was,  that 
Keas  would  remove  the  slave  from  the  state  before  he 
could,  by  decree,  subject  her  to  the  satisfaction  of  his 
demand.  He  made  no  complaint  that  the  slave  would 
run  away,  or  that  there  was  any  danger  of  her  abscond- 
ing:, unless  she  was  placed  under  restraints  such  as  mas- 
ters do  not  ordinarily  subject  their  slaves  to.  The  pur- 
pose of  the  restraining  order  was  to  secure  him  against 

Vol,  ir.  82 
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FaM  Term     the  acts  of  Keas,  and  not  of  the  slave  herself.     The  or^ 

*^®**    .  cler  required  Eeas  to  give  bond  with  security  for  her 

Keas  et  td.     forthcoming,  or  that  the  sheriff  should  take  her  and 

vs.  ^        deliver  her  into  the  possession  of  Yeweli.  ^Suppose  that 

^^^ —    Yeweli  had  thus  become  possessed  of  her,  and  without 

any  fault  on  his  part,  the  slave  had  absconded  from  him, 
so  as  not  to,  be  retaken  :  would  he  have  been  responsible 
to  Keas  for  her  value  ?  We  conceive  not.  He  would 
only  have  been  responsible  for  reasonable  diligence  in 
taking  care  of  her.  If  this  be  so,  and  he  would  have 
incurred  no  responsibility  by  reason  of  his  having  taken 
her  into  his  possession,  it  would  seem  to  be  {leculiarly 
rigorous  if  the  law  were  to  visit  such  responsibility  on 
the  sureties  of  Keas,  for  a  like  casualty. 

The  casualty  by  which  the  slave  was  lost,  is  a  peril 
incident  to  the  very  nature  of  such  projierty  ;  and  there- 
fore in  contracts  or  covenants  concerning  such  property, 
that  peril  should  never  be  presumed  to  have  been  in- 
tended to  be  guarded  against,  unless  so  expressly  stipu* 
lated.  It  has  accordingly  been  held  by  the  court  of  ap- 
peals of  Virginia,  and  by  this  court,  that  the  hirer  of  a 
slave  was  excused,  by  the  fact  of  the  slave  having  run 
away  without  his  fault— from  his  covenant  to  return  the 
slave  at  the  end  of  the  year.  Singleton  vs.  Carroll^  6 
X  J.  Mar,  528.  The  covenant  of  the  hirer  in  that  case, 
was  as  express,  unambiguous  and  unconditional,  as  that 
of  the  parties  here.  The  same  principle  that  exempted 
the  hirer  from  responsibility  there,  must  relieve  the  ob« 
ligors  in  this  bond,  also.  The  principle  is,  as  laid  down 
in  that  casis,  that  the  loss  is  not  to  be  considered  as  pro- 
vided against  by  a  general  covenant,  and  its  happening, 
therefore,  presents  the  same  excuse  for  non-performance, 
that  the  death  of  the  slave  would  have  done.  We  there* 
fore  think  the  court  erred  in  sustaining  the  demurrer  to 
this  plea. 
Where  a  mort-  We  find  no  Other  question  in  the  record,  which  the 
diwice  to^anorl  decision  upon  this  plea,  will  not  meet  and  point  out  on 
der  of  court,  the  return  of  the  cause ;  nor  do  any  of  the  various  al- 
EivTtlw  mort^  '^g^^  errors  need  particular  notice.     It  may  be  well, 

gaged  property 

forthcoming,  to  answer  the  decree— (paee  248-9) — the  measnre  ofdamagea,  in  an  action  on 
the  bond,  is  the  amount  of  the  decree,  if  that  ii  lets  than  the  value  of  the  property  ;  other-- 
xvise,  the  value  of  the  property. 
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however,  on  another  trial,  for  the  court  to  qualify  the 
tnsti^uction  it  gave  to  the  jury,  that  the  measure  of  re- 
covery was  the  value  of  the  slave,  with  a  proviso,  that 
the  value  does  not  exceed  the  balance  of  the  mortgage 
debt  and  costs  of  the  chancery  suit.  The  court  ought 
also  to  permit  the  plaintiff  to  amend  his  declaration,  by 
inserting  Simeony  instead  of  Jeremiahj  as  was  asked  by 
him. 

Judgment  reversed,  with  costs,  and  cause  remanded 
for  further  proceedings  consistent  herewith. 
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Fall  Term 

1834. 
Hughes  ^S'tf. 

T8. 

Smith. 


Hughes  and  Others  against  Smith.        Ghakcert. 

[Menn.  Wickliffe  and  Wooley  for  Pkiatifis :  Mr.  Haggin  for  Defandant  ] 
From  the  Circuit  Court  for  Scott  County. 


Jadge  Underwood  delivered  the  Opinion  of  the  Court. 


October  9. 


It  was  determined  when  this  cause  was  before  this  court  Wards  are  no^ 

heretofore,  that  the  complainants,  now  plaintiffs  in  error,  r*"  k^gtock '^ 

were  not  bound  to  accept  the  bank  stock,  which  Smith  as  which  their  guar 

their  guardian  had  purchased  for  them.    See  the  opinion  ^rfundsSnd 

delivered  19th  April,  1832,  7  J.  J.  Mar.  238.  which     J^. 

Upon  the  return  of  the  case,  the  circuit  court  decreed  ^^^  He°raii2 

in  conformity  to  the  opinion  of  this  court,  as  it  declared;  aoconnttothem 

but  the  complainants,  being  still  dissatisfied,  have  again  iavat^,'"wit£ 

prosecuted  a  writ  of  error ;  and  now  assign  for  error,  intereat.  7.J.  J. 
that  the  decree  does  not  give  them  as  much  as  they  are 
entitled  to. 

Two  objections  are  urged  against  the  decree.     First.  Guardians  are 

It  is  contended,  that  the  guardian,  Smith,  should  have  jeqai^fd  tp  aet- 

been  required  to  abide  by  a  statement  of  the  accounts  counts  annoal- 

ly;  and  to  keep 
tbeii  wards*  mo 
•ey  out  at  interest,  npon  aecarity  approved  by  the  coanty  court — the  interest  to  be  collect- 
ed, and  added  to  the  prineipal,  annually.  For  failing  to  comply  with  these  requisitions, 
they  Bie  liable. — But  if  a  guardian  cannot  let  the  moneys  or  cannot  collect  the  interest,  he 
will  be  excused  ;  and  held  accountable  for  interest  so  far  only  as  he  receivee  it. — If  he  uses 
tb»  money  himself,  be  will  be  held  accountable  for  the  compound  interest. 
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Fell  Term     annually ;  and  that  he  shotiici  (>e  charged  with  interest 

^  ^  '  ^  *       on  the  balance  due  by  hint  at  the  end  of  each  year. 
Hugh€i  ^c.        '^**®  statute  regulating  the  duties  of  guardians,  re-  • 
vs.  quires  them  to  settle  their  accounts  annually,  and  like- 

*•  ^"^*^^' —  wise  to  keep  the  money  of  their  wards  out  at  interest, 
upon  such  security  as  the  county  court  shall  approve. 

If  the  guardian  cannot  let  the  money  at  interest,  as 
provided  for  by  the  statute,  he  is  not  responsible  for  in- 
terest, unless  he  uses  the  money.  If  he  makes  use  of 
the  money  he  is  bound  to  pay  interest,  and  the  interest 
which  accrues  annually,  should  become  principal  in  his 
hands,  and  bear  interest  for  the  ensuing  year ;  and  this 
rule  should  be  applied  so  long  as  he  uses  the  money. 

When  a  guardian  puts  out  money  at  interest  for  his  - 
wards,  it  is  his  duty  to  collect  the  interest  annually,  so 
that  it  may  become  a  new  principal ;  but  if  he  cannot 
do  this,  so  as  to  convert  it  into  a  new  principal  precise- 
ly at  the  end  of  the  year,  he  is  not  answerable  for  the 
want  of  punctuality  in  the  debtor;  and  in  such  case,  the 
interest  only  becomes  a  new  principal  from  the  time  it 
is  put  out  at  interest,  or  from  the  time  the  guardian  uses 
it,  after  it  shall  have  been  collected.     If  the  guardian,  in 
bad  faith,  fails  to  observe  the  foregoing  rules  he  may  be 
rendered  responsible  for  the  want  of  fidelity  in  the  dis- 
charge of  his  duty. 
AgvardiaBwho       ^^^  Smith  did  not  use  the  money  of  his  wards  for 
inrarted  funds  )||g  q^u  purposes.    It  is  clear  that  he  laid  it  out,  in  good 
Bank  stook,  in  faith,  in  the  purchase  of  stock  for  their  benefit.     This 
S*^^b"^t^*  stock,  being   depreciated,  has,  by  the  decision  of  this 
leoeivod  the'di-  court,  fallen  upon  Smith,  and  he  is  required  to  account 
mdaledMMr  ^^^^  ^^^  Wards  for  the  money  originally  received.     We 
was   hald  ae-  think  interest  ought  not,  under  the  circumstances,  to  be 
thSr    mwiay!  Compounded  against  him.     His  laying  out  the  money, 
with  interest—  in  good  faith,  for  bank  stock,  is  like  putting  the  money 
der  'thm  ci'rl  '^^^^  ^^^  hands  of  an  individual  at  interest.     It  deprived 
comstances.the  Smith  of  itsjuse.     The  interest,  or  dividends,  which  he 
b^ooinponnded  received  from  the  bank,  was  a  fund  which,  on  the  fore- 
apoa  him.         going  principles,  he  ought  to  have  put  out  at  interest ; 
and  iri  order  to  escape  the  payment  of  interest  thereon, 
annually  compounded,  he  should  have  shewn  an  eflTort  to 
comply  with  the  provisions  of  the  statute  regulating  his 
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duty  as  guardian,  and  an  inability  to  make  a  safe  invest-    ^®^^  '^^^^^ 
ment   under  the  sanction  of  the  county  court.     Such  '    * 

would  be  the  ordinary  case  of  receiving  interest  by  the    Hughei  fyc. 
guardian   upon   money  due   the  ward.     But  here  the  vs. 

greater  part  of  the  dividends  was  paid  in  notes  on  the '- — 

Bank  of  the  Commonwealth,  greatly  depreciated.  Con- 
sequently, Smith  did  not,  in  point  of  fact,  receive  moF6 
than  the  value  of  the  notes  in  which  the  dividends  were 
paid.  Yft  cannot  count  those  notes  as  equivalent  to  spe- 
cie, for  the  purpose  of  compounding  interest  on  the  guar- 
dian, to  the  full  extent  of  their  nominal  amount.  As  the 
wards  will  not  adopt  the  acts  of  the  guardian  intended 
for  their  benefit,  we  shall  put  them  entirely  out  of  view, 
except  so  far  as  they  shew  that  the  guardian  did  not  use 
the  money  of  his  wards  for  his  own  benefit.  That  be- 
ing the  case,  we  think  the  requisitions  of  the  statute  are 
satisfied  by  requiring  Smith  to  account  for  interest  on  ^ 

the  principal  sum  originally  received   without  com-  ^ 

pounding  it.  Smith  will  be  the  loser  by  settling  the 
accounts  according  to  the  commissioner's  report.     The  ; 

dividends  received  will  not  indemnify  him  for  the  in-  | 

tefest  he  will  be  compelled  to  pay.  The  statute  was  not 
intended,  under  all  circumstances,  to  give  wards  their 
principal  with  interest  annually  compounded  against 
their  guardians.  We  shall  not  disturb  the  decree,  in 
order  to  give  the  complainants  more  interest  than  they 
will  get  as  it  stands. 

It  is  objected  in  the  second  place,  that  the  court  has  Agnardianmaj 
allowed  Smith  more  for  his  services  than  i&e  was  enli-  ^L "services  ^*6 
tied  to.    The  sum  allowed  is  very  near,  if  not  precisely,  per  cent,  on  Uie 
five  per  cctit.  on  the  wliole  amount  which  Smhh  has  al-  ^.er"°\^''?he 
ready  paid,  and  will  be  required  to  jiay,  counting  up  to  wards. 
the  date  of  the  decree.     It  is,  therefore,  five  per  cerU,  on 
the  amount  of  the  estate  of  the  wards,  and  may  have 
been   properly  allowed  without  violating  the  case  of 
Campbell  vs.  iVilliam^  3  Mon.  124. 

Upon  both  points,  the  decree  is  alErmcd,  with  costs. 
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Fall  Term 
1884. 

^^^^-^   De»t.  Yantis  et  al.  vs.  Burditt  et  al. 

[Mr.  Owsley  and  Mr.  Kincaid  ibr  Plaintifis :  Mr.  Cunningham  for  Defea- 
danta.] 

From  the  Circuit  Couet  for  LiircoLir  Cochtt. 

Odoher  9.      J^clge  Nicholas  deliTered  the  Opinion  of  the  Court — the  Chief  Justice 

not  sitting  in  this  case. 

Stateaientofthe  '^^^^  action  was  brought  on  a  replevin  bond,  entered 

case,  and  prin-  into,  October,  1831,  under  the  act  of  January,  1830,  to 
cipalpomtto  be  '  ,  .  •  .  *.         ,      .  m. 

docided.  amend  and  regulate  the  action  of  replevin.     1  he  pro- 

perty levied  on,  was  appraized  at  less  than  the  amount 
of  the  execution  under  which  it  was  seized.  The  plain- 
tiff in  the  action  of  replevin  having  failed  therein,  and 
failed  to  return  the  property,  the  principal  question 
which  arose  on  the  trial  of  this  case  against  him  and 
his  sureties,  was,  whether  they  were  liable  for  any  more 
than  the  value  of  the  property  replevied,  without  inter- 
est or  damages.  This  depends  exclusively  upon  the  con* 
struction  to  be  given  to  the  second  section  of  said  act, 
which  is  as  follows  :-^ 

^'  That  in  all  coses  embraced  by  this  act,  in  which  the 
plaintiff  in  replevin  shall  fail  successfully  to  prosecute 
his  action,  he  and  his  sureties  shall  be  liable,  in  an  ac- 
tion on  the  bond,  to  the  value  of  the  property  replevi- 
ed, unless  the  property  be  restored :  provided,  that  val- 
ue does  not  exceed  the  amount  of  the  execution  by  which 
said  property  was  taken  ;  and  if  it  exceeds  tliat  amount, 
then  4he  amount  of  such  execution,  with  interest  on  the 
value  or  amount,  from  the  time  said  property  was  re- 
plevied till  paid,  and,  also,  ten  per  ctnium  on  the  whole 
of  suqji  amount  or  value,  and  all  legal  costs,  as  well  of 
the  action  of  replevin,  as  the  action  on  said  bond,  and 
all  such  other  costs  and  damages  as  the  defendant  in  re- 
plevin may  shew  himself  entitled  to." 

m     1  •  *ir-        Thourrh  this  section  is  very  awkwardly  and  inartifi- 
The  plaintiff  in  ^  ........  ..  i       *.    • 

replevin  (other  cially  worded,  yet  we  thmk  it  fairly  susceptible  of  the 
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construction,  given  to  U  by  the  circuit  court :  that  is,    ^^aU  Term 

that  wlicn  the  ])laintjff  in  replevin  fails  in  his  action,  be       ^  ^  3  4. 

and  bis  sureties  shall  be  liable  for  the  value  of  the  pro-    yf^f^l^  ^^^ 

perty  replevied,  with   interest  till   payment,  together  vi. 

with  ten  fer  tint,  on  the  value,  provided,  such  value  ■?!^*}^^^^j 

did  not  exceed  the  amount  of  the  execution.     It  is  very  {^tw^^jl^'! 

diflScult  to  suppose  even  a  plausible  reason,  why  the  le-  lord,)  failing  in 

gislature  should  subject  the  plaintiff  in  replevin  to  in-  ^^  hif/umi^ 

terest  and  damages  on  the  whole  amount  of  the  execu-  ^re  liable   oa 

tion,  when  the  property  replevied  was  of  greater  val-  ken'un^iter  Si 

ue,  and  not  subject  him  to  interest  and  damages  on  the  <^  ^  isso,) 

value  of  the  property,  where  the  value  was  less  than  the  goods"  r&- 

the  amount  of  the  execution.     In  the  absence  of  all  rea-  Pjevied,  where 
,      -.    .       .  .  the  value  IS  less 

son  for  any  such  distmction,  we  cannot  presume  it  to  thajuheamount' 

have   been   intentionally  made,  and  all  legitimate  aid  jfiih*^intef°^' 
roust  be  lent  h^  construction,  to  the  language  used,  in  and  ten  pr.  ei. 
order  to  prevent  it.     The  mere  collocation  of  words  is  {'^^'goo^^w 
ordinarily  a  very  unsafe  and  unsatisfactory  test  of  legis-  damages. 
lative  meaning     If  such  words  are  used,  as  by  proper 
eollocation,  will  give  a  reasonable  and  practical  expres- 
sion of  legislative  intention,  it  is  the  duty  of  the  court 
so  to  transpose  the  words,  as  to  rescue  the  legislature 
from  the  imputation  of  a  palpable  absurdity.     A  slight 
transposition  of  the  words  of  this  section,  will  render 
it  both  intelligible  and  accurate.     But,  in  fact,  if  left  as 
they  now  stand,  it  is  impossible  to  give  any  other  than 
the  construction  given  by  the  circuit  court,  unless  we 
were  unwarrantably  to  reject  the  word  value,  as  of  no 
signification  whatever,  as  twice  used  in  the  following 
fragment  of  the  section  :  ^^  with  interest  en  the  value  or 
amount,  from  the  time  the  said  property  was  replevied 
until  paid,  and  also  ten  per  untum  on  the  whole  of  such 
amount  or  value."    The  reference  here  to  the  value, 
must  be  necessarily  to  it,  when  less  than  the  amount  of 
the  execution ;  for  the  previous  part  of  the  section  ex- 
pressly declares,  the  plaintiff  in  replevin  shall  not  be 
liable  for  the  value  where  it  exceeds  the  amount  of  the 
execution,  and  the  legislature  cannot  be  supposed  to  in- 
tend to  regulate  the  damages  and  interest  on  a  sum  for 
which  he  was  not  liable. 
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Fall  Term         fhe  circuit  court  refused  to  instruct  the  jury,  that 

1    A    ^   d  ^  ¥     ' 

the  plaintiff  in  this  suit  could  not  recover  more  than 
YantUtlaL  the  value  of  the  properly  levied  on^  if  that  value  was 
B    dUt  '^^^  ^'^^"  ^^^  amount  of  the  execution  ;  and  instructed 

-rr — : *'  them,  **that  the  plaintiff  had  a  riffht  to  recover  the  val- 

Tbe  damages  ^      .  ,  •  i    .  .  ... 

given,  by  the  ue  of  said  property  tvith  ten  per  cent,  thereon,  and  legal 

'*^^  St  the^'iS:  ^"^^"^^^  ^^^^  ^^  ^'""®  ^'  suing  out  the  replevin,  and 

in  HepleviDwho  the  costs  of  the  replevin  suit."    Conceding  the  court 

tfon.wcJewJJr  ^**'  ^'^'^'  '"  refusing  the  instruction  asked,  still  it  is 

6^onthe  vafae  contended  for  the  plaintiffs  in  error,  that  it  erred  in  its 

plevief^if  ^that  instruction  as  given,  because  it  means,  that  ten  per  cfni, 

18  less  than  the  per  minum^  was  to  be  computed  from  the  time  of  suing 

ex'ou";  and  on  ^"^  the  replevin,  and  because  that  was  not  the  trae  time 
the  amount  of  fpom  which  to  comiHite  either  the  damages  or  the  inter- 

theex'onwhere  ,  ,  'i.       .      /.  .•       ..  ■ 

the  value  of  the  cst,  but,  as  the  act  directs,  from  the  time  the  property 

goods  exceed  it  ^^  replevied.  The  latter  objection  would,  no  doubt, 
— without  re-  ^  ....  ' ,  ,  .J 

gard  t*t  time,    be  a  substantial  one,  provided  it  created  a  substantial 

The  interest  gi-  difference  in  the  finding,  to  the  prejudice  of  the  plain- 

act"  L  to*"be  tiffs  in  error.     But  this  it  could  not  have  done,  for  the 

compnted  from   ^^\^  ^^s  sued  out  on  one  dav  and  the  property  replevi- 

the  time  when       ,  ,  .         ,       ,;^  '     ,  ,  .  , 

the  writ  of  re-  ed  on  the  next,  so  that  the  difference  would  be  only  one 

plevm  was  e^e-  ^y^^t^  interest,  which  would  be  too  small  to  authorize 

cu^ec/, not iVom         •  '  .-   ,         i 

Hsdate.  us  to  disturb  the  verdict,  even  if  that  day's  interest  had 

been  included  in  the  assessment,  which  it  was  not,  from 

any  calculation  we  can  make.     The  other  objection  to 

the  instruction   rests  upon  a  misconstruction  of  it,  of 

which  it  is  manifest  the  jury  were   not   guilty.     We 

think  the  instruction  only  imports  that  a  sii^le  ten  per 

etni.  was  to  be  allowed,  and  that  it  was  the  interest 

alone  which  was  to  be  computed  from  the  time  men- 

^.     /.   .^.     tioned. 

The  plamtiff  m        _,,  .       «     .        .   -      , 

replevin  (under      The  court  permitted  the  defendant  to  prove  to  the 

faili**^*in^his^  J"''y'  ^^^^  ^^  ^^^  P***^  thirty -five  dollars  as  fees  to  his 
tion,  is  liableto  attorneys  in  the  action  of  replevin,  which  was  proved 
r^onabU '^a*  ^^  '^  *  reasonable  compensation,  and  that  sum  probably 
mount  of  fees,  constituted  part  of  the  finding.  Does  the  act  authorize 
Sr/ w^hfch^hc  ^^®  recovery  of  the  fees  so  paid  i  It  declares  the  plain- 
has  to  pay  to  tiff  in  replevin  liable  for  ^^  all  legal  costs,  as  well  of  the 
servtcMTequirl  &ction  of  replevin,  as  the  action  on  said  bond,  and  ail 
ed  in  cons'O-  such  Other  costs  and  damages  as  the  defendant  in  reple- 
rc^^Q.^      ^  vin  may  shew  himself  entitled  to."    This  language  is 
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certainly  not  as  definite  ami  explicit  as  could  have  been     *•"  Term 
desired,  but  we  do  not  perceive  how  we  are  to  give  any       v^^^^^ 
effect  to  the  words,  ^'such  other  casts  and  damages  as    YmUuetaL 
he  may  shew  himself  entitled  to,"  unless  they  are  con-   ^^^^^^^  ^f 

strued  to  mean,  all  such  costs,  over  and  above  the  legal    — * 

costs  of  the  replevin  suit^  as<be  was  necessarily  subject- 
ed to  by  reason  of  the  suing  forth  and  executing  the 
writ  of  replevin.  Neither  is  there  any  kind  of  cost, 
which  the  defendant  would  he  thereby  made  to  incur, 
that  would  fall  more  naturally  within  such  a  descrip* 
tion,  than  that  extra  compensation  which  he  would  ne- 
cessarily have  to  pay  to  attorneys,  for  defending  the  sqU, 
over  and  above  the  taxed  fee.  It  is  a  cost  or  damage  to 
which  he  was  subjected,  exclusively  bv  reason  of  the  in- 
stitution of  the  replevin  suit,  and  would  seem,  therefore, 
to  praient  the  strongest  claim  for  being  embraced  by  the 
lesrislntive  description,  of  such  other  costs  and  damages 
as  he  miffht  shew  himself  entitled  to,  over  and  above  the 
legal  costs  of  that  suit.  The  court  therefore  did  not  err 
in  admitting  this  proof. 

The  court  also  permitted  the  plaintiff  to  give  in  evi-  |,*|jj[^w7b2 
dence,  the  sheriff's  fee  bill,  containing  two  items ;  one  foro  the  act  of 
of  half  commission  on  the  value  of  the  property  levied  ^^misa^n^for 
on,  and  the  other  for  serving  subpoenas  on  witnesses,  lerying  ex'oDs 
We  are  aware  of  no  law,  then  in  force,  giving  the  she-  ^  ^S^lJjto 
riff  half  commission,  in  such  cases,  and  we  do  not  feet  fet^lerMd  out  of 
at  liberty  to  recognise  his  right  thereto,  from  a  mere  ^ 
analogy  tp  the  allowance  made  him  in  other  cases,  as 
expressly  provided  for  by  statute.  The  other  item  of  ^^^^^^  ^ 
the  fee  bill  was  not  legitimate  evidence,  because  it  did  coftainearredin 
not  specify  the  suit  in  which  the  subpoenas  were  served.  ir^|J[^i"5o« 
*  For  this  error  of  the  court,  in  permitting  the  fee  bill  not  tpecj^  tbb 
to  go  in  evidence  to  the  jury,  the  judgment  must  be  re- 
versed ivith  costs,  and  the  cause  remanded  with  instrue- 
lions  for  a  new  trial. 

Vol.  n.  3$ 


suit. 
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Fall  Term 

1834. 


CIhav«ert.  Harrison  against  Talbot- 

[Mr.  Crltlendon  for  Appellant :  Mr.  C.  A.  Wickliffe  for  Appelloe.] 
From  the  Circuit  Court  f«r  Nelson  Cocntt. 
October  10.         Chief  Justice  Robertsoii  delivered  the  Opinion  of  the  Court, 

SaU  of  »  *™?^  In  Marcht  1829,  Burr  Harrison  aold  and  covenanted  to 

hJrm  'a  w^  convey  to  Daniel  Talbot,  **  all  that  trad  or  paral  of  land," 

uan^foracon-  p^ar  Bardstown,  ^^on  v>hich  Col  Mdrew  Hynei  died," 

boaodariM,  and  defcribing  it  by  lU  boundary,  and  desienatinff  it  aa  con- 

400  ?CTS*"f'f  *wn>"«  f<>»"'  hundred  acres ;  and  Talbot  covenanted  to 

$6000,«fulicon  pay  tix  thousand  dollars,  ^'for  and  in  fuU  9onsideratim 

■idanaion.>       ^^  ^^^  absoliUe  furchate  of  the  said  tract  or  parcel  of  landJ' 

Alfred  W.  Hvnes,  to  whom  the  tract  had  been  devised 

hy  Andrew  Hynes^  his  father  and  the  father-in-law  of 

Harrison,  also  covenanted  to  unite  in  the  oonveyanoe  of 

the  legal  title  to  Talbot. 

^r«^and  Uie       Having  ascertained,  by  actual  survey,  after  he  was 

vendae  filef  hia  put  into  the  possession  of  the  land,  that  the  boundary 

vi"an<!e"of^  contains  four  hundred  and  ninety  acres,  Talbot  filed  a 

wholeforthesiz  bill  in  chancery,  to  coefroe  a  conveyance  for  the  entire 

la«?**Thevi  *''*^»  ^^^  ****  Stipulated  price^six  thousand  dollars. 

dor  iBsista,  that  Harrison  insisted,  that  the  sale  was,  in  faet^  not  by  the 

fact^byTha'I^  t"**^  «•  gwss,  but  by  the  acre,  at  fifteen  dollars  an  acre; 

cre/at  9i5,th6  that,  from  a  family  tradition,  the  tract  had  been  called 

partiaa  beincan  #  ^        t        <■      •  ■  « 

der  amiatakeas  One  oi  four  liundrea  acres,  and  was,  as  a  matter  of  coursci 
wh'^'^ftem^i  estimated  in  the  contract,  as  of  that  quantity,  or  therea* 
familytradition,  bouts.  He  therefore  resisted  the  prayer  for  a  decree  for 
400  ^i"^^  the  whole  four  hundred  and  ninety  acres,  at  the  price  of 
that  be  had  a  six  thousand  dbliars;  but  proposed  to  make  a  title,  either 
tha^iuJplnsttti"  *^  ^^^^  hundred  acres  for  the  six  thousand  dollars,  or  to 
1688  he  waa  paid  the  four  hundred  and  ninety  acres  for  a  proportionate 
for  it  •J     *•  '^    ' 

consideration. 

CireQitcouitd»-      After  sundry  depositions  had  been  taken,  to  prove 

al^of  Ae^so  various  extraneous  facts  on  each  side,  the  circuit  court 

a«r«i,for$6000  decreed  a  specific  oxecution  of  the  contract  for  the  en- 

tire  tract  of  four  hundred  and  ninety  acres,  upon  full 
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payment  of  the  stipulated  consideration  of  six  thousand    Fall  Term 
dollars.  .    l^^ 

That  decree  is  no^  called  in  question^  by  this  appeal.      Harrison  ■ 

The  terms  of  the  written  memorial  import,  according  tb. 

to  the  established  construction,  a  sale  in  grow;  and  the  ~.^'^^{'^^ 
canons  of  interpretation  are  the  same  and  should  have  •fploofoffii!adt 
an  ei|ual  effect  in  every  forum.  Wherefore,  as  there  is  •'  of  mi^iakefc 
DO  proof  of  fraud,  or  mistake,  in  the  reduction  of  the  (^^'"frsoiMal 
agreement  to  writing,  or  of  any  subsequent  waiver  or  qw^nt  oMMHfia- 
modification  of  the  technical  import  of  that  contract,  Bical  import— 
and  as,  without  some  such  proof,  parol  testimony  is  in-  J^J'jJ,^|  ^^ 
admissible  in  equity,  as  well  as  at  law,  for  contradicting  the  same  effect 
or  explaining  the  legal  effect  of  written  evidence,  we  JJ  ^^JJ^piJi 
shall  consider  the  contract  in  this  case  as  a  sale  of  a  tract  testiinoD|,  to 
of  land  9Uppo$ed  to  contain  four  hundred  acres  more  er  few.     fecl^inilii^I 

Thus  considering  the  contract,  what  is  the  decision  misiiUe. 
of  conscience  and  of  established  principles  of  equity  }     The  mamqnes. 

Adjudged  cases  will,  we  think,  when  properly  collat- 
ed and  scrutinized,  furnish  a  clue  for  a  satisfactory  solu- 
tion. 

In  the  case  of  '<  Quemal  vs.  WoodUef  et  al.'^  decided  la  Va.  it  hat 
by  the  Court  of  Appeals  of  Virginia,  in  1796,  and  which  ^^  ^h^i 
may  be  found  in  a  note  to  the  2  vol.  of  Uenning  and  very  great  dif. 
Munfird,  page  173,— Woodlief  having,  for  a  stipulated  ^^ThifbilS 
snm,  sold  to  Quesnal  a  tract  of  land  described  as  con-  discovered,  be- 
taining  eight  hundred  acres,  and  afterwards,  without  an  ai,  and  the^^I 
actual  survey,  made  a  deed  for  that  quantity,  *'^fnore  or  timated,  qn;in^ 
«.  .        ^11.  *  1  .11         ***J  of  land  sold 

fest;^'  but  Quesnal  havmg  afterwards  ascertained,  that  inthegroas^tbe 
the  boundary  contained  only  six  hundred  and  eight  acresy  ^^^^^^Y 
one  rood  and  thirtun  perches^  the  court  clecided  that  he  have  been  foun- 
should  be  exonerated  from  paying  for  tfie"^  deficiency  in  ^t^^^wi^io 
the  estimated  quantity,  ^^that  deficiency  being  (in  the  Ian-  ooantitj,  and 
guage  of  the  opinion  rendered)  too  great  for  a*  purchaser  ty^niav^have'rel 
to  lose  under  an  agreement  for  a  reputed  quantity,  not-  li^fin  chancery. 
withstanding  the  words  ^  more  or  lees'*  inserted  in  the  deed,  ^here  theWe- 
which  shofjdd  be  restricted  to  a  reasonable  or  usual  allowance  renceisnotgrea 
for  smaU  errors  in  surveys  and  for  variation  in  instruments.^^  chaser  in  gross 
The  same  court  decided,  in  '^Mlson  vs.  Mattheics,^^  Ikf^lJtJd^thCTe 
2  Henning  and  JUunford^  164,  that,  as  Matthews  had  sold  can  beno  relief. 
and  conveyed,  ingross^  to  Nelson,  a  tract  of  land  repre- 
sented to  contain  five  hundred  and  seventy  two  acres 
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and  two  smaller  adjoining  tracts  described  as  containing 
altogether  two  hundred  acres,  and  the  larger  tract  con- 
taining in  fact  only  five  hundred  and  forty  four  acresj 
had  been  conveyed  to  Nelson  as  containing  five  hun- 
dred and  fifty  two  acres,  and,  as  one  of  the  small  tracts^ 
of  forty  one  acres,  was  entirely  lost,  and  the  other,  esti- 
mated at  one  hundred  and  fifty  nine  acres,  was  covered, 
to  the  extent  of  fifty  one  acres,  by  the  larger  tract, — 
Nelson  should  have  a  deduction  from  the  stipulated 
price  for  the  amount  of  the  average  value  of  iorty  one 
acres,  and  fifty  one  acres,  and  also  of  twenty  acres,  the 
difference  between  the  quantity  of  the  large  tract,  as 
described  in  the  deed  to  Matthews,  and  as  described  in 
the  deed  from  him  to  Nelson ;  but  the  actual  deficiency 
being  twenty  eight  acres,  nothing  was  allowed  for  the 
residual  eight  acres,  because,  in  the  language  ol  the 
court,  ^^wck  deficiency  (wat)  not  more  than  a  purchaser  19 
groes  might  reasonably  ea^pect" 

In  that  case,  it  is  evident  that  the  deduction  for  the 
twenty  acres,  was  allowed  on  the  ground  that,  as  Mat- 
thews had  represented  to  Nelson,  that  the  large  tract 
contained  that  much  more  than  the  deed  to  himself  for 
the  same  tract  described,  he  should  be  presumed  guilty, 
to  that  extent,  .of  a  fraud  ;  aqd  as  relief  was  not  given 
to  the  extent  of  the  difference  between  the  actual  quan- 
tity— five  hundred  and  forty  four  acres,  and  that  des- 
cribed in^  the  deed  to  Nelson — five  hundred  and  seventy 
two  acres,  we  may  infer  that  a  deficiency  of 'twenty 
eight  acres  in  a  tract  supposed  to  contain  five  hundred 
and  seventy  two  acres,  was  not  deemed  sufficient  to  jus- 
tify relief  on  the  ground  of  mistake.  But  it  is  equally, 
and  even  more  clear,  that  in  the  opinion  of  that  court, 
a  deficit  of  thirty  three  per  cent,  should,  per  se,  entitle 
to  relief,  on  the  ground  of  gross  and  palpable  mistake, 
because  such  a.  deficit  was  the  only  expressed  ground 
for  granting  relief  as  to  one  of  the  smaller  tracts. 

In  Young  vs.  Craigy  2  Bibb^  270«  compensation  was 
sought  by  Craig,  for  fifty  six  acres  of  surplus  beyond 
the  estimated  quantity  in  a  tract  of  land  which  he  had 
conveyed  to  Young  as  containing  four  hundred  and 
twenty  five  acres,  ^*  be  the  same^  more  or  less.^*    But  relief 
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teat  denied  by  this  court,  on  the  ground  tiiat,  in  such  a  Fall  Term 

case,  such  an  excess  was  deemed  insufficient  to  entitle  ^  B  s  4 . 

the  vendor  to  relief.  JFftrmon 

As  thai  is  a  leading  case,  and  as  the  opinion,  like  eye-  vs. 

ry  other  delivered  by  that  eminent  jurist,  the  late  Chief  ^  ^  ' 


Justice  Baykj  is  distinguished   by  a  jieculiar   precision  cuteoc^ni^^' 

and  {lerspicuity,  the  following  brief  extracts  will  not  be  where  there  has 

deemed  superfluous.  mUttUtt  fa  the 

**  There  is  no  novelty  or  peculiarity  in  the  principles  jnaotiiy   sold, 

upon  which  questions  of  this  sort  depend.     In  contracts  lew/'  the  com* 

of  this  kind,  the  same  good  faith  is  required  and  the  Pjl^^^'hSs^^^c- 

same  responsibility  attaches  to  its  violation  which  law  tued  do  iniud, 

and  reason  prescribe  in  every  description  of  contract.  ^°J  ^ii!^y^] 

If,  through  fraud  or  gross  and  palpable  mistake,  more  norimpuiredhu 

or  less  land  should  be  conveyed  than  was  in  the  con-  ^^  ^ly^i 

templation  of  the  seller  to  part  with,  or  the  purchaser  entitled  to  re- 

•  |..         I  ■■•  •••  1-^    lief  in  chancery. 

to  receive,  the  injured  party  .would  be  entitled  to  relief,  ^q^  the  coudi- 

in  like  manner  as  he  would  be  for  an  injury  produced  tion  of  the  injur- 
*  .     -i  -  •',*.„   ed  party  u  utiU 

by  a  similar  cause  m  a  contract  of  any  other  8|iecies."  ujore   favoura- 

"  Contracts  for  the  sale  of  land  mav  be  consiilered  of  *»*«•  ^^^^  /**• 

...  _-.  -  .        '  .    .       -  .^      opposite    party 

two  descriptions :  Firsiy  where  the  sale  is  of  a  specific  comes  into  ciwu 
qwirUity^  which  is  usually  denominated  a  sale  by  the  ^7/^J^cHan 
acre ;  and  seeondt  where  tlie  sale  is  of  a  si)ecific  tract,  --for  then,  he 
by  name  or  description^  each  party  risking  the  quantity.  he^'hi^^Td^ 
The  latter,  for  the  sake  of  brevity,  is  sometimes  called  risht  to  it,  eqni- 
a»leingrc«..»  ^^^^^rt 

*<  It  is  evident  that,  in  a  sale  per  acre,  much  less  vari-  iherwise,hewili 
ation  from  the  quantity  intended  to  be  conveyed,  would  legoi^remedj.  ** 
afford  evidence  of  a  mistake  which  would  justify-  the 
interposition  of  a  court  to  correct  it,  than  would  he  suf- 
ficient for  that  purpose  in  a  sale  of  the  other  descrip 
tion" — ^^Each  case  must  depend  much  upon  its  own 
particular  circumstances." 

The  plain  and  most  obviotis  meaning  of  the  expres* 
tion  '^  be  the  saane  more  or  few"  is  that  the  parties  were 
to  run  the  risk  of  gain  or  loss,  as  there  might  hap|)en 
to  be  an  excess  or  deficiency  in  the  estimated  quantity." 

<«  We  do  not  mean  to  be  understood  that,  in  a  sate  of 
this  kind,  the  surplus  or  deficit  might  not  be  so  great 
as  to  authorize  m  inference  that  it  had  been  produced  by 
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Fall  Term     fraud  or  mistake ;  but,  in  this  case,  where  the  estimated 
18  8  4.       quantity  was  four  hundred  and  twenty  five  acres,  and 
jl^^^l^t^      the  largest  quantity  which  any  subsequent  survey  has 
VI.  made  it  is  four  hundred  and  eighty  one,  the  surplus 

doesTiot  appear  so' great  as  not  to  be  within  the  reason- 
able limits  of  a  risking  bargain  of  this  kind."  And  for 
this  last  position,  Sugden  on  FendorSj  201,  frslJlm*  Ed. 
is  referred  to — where  the  general  principle  is  correctly 
laid  down,  and  where,  also,  a  case  is  cited  in  which  re- 
lief was  refused  to  a  purchaser  of  a  tract  estimated  at 
one  hundred  acres,  though  the  actual  quantity  was  only 
sixty. 

In  Fisher  vs.  JUay^s  luirs^  2  Bibby  451,  the  court  decid- 
ed, that  a  vendor,  who  had  conveyed  and  received  pay 
for  a  tract  estimated  as  containing  four  hundred  acres, 
in  1786,  was  not  entitled  in  equity  to  compensation  for 
a  surplus  of  only  twenty  two  acres,  and  concluded  with 
the  following  just  and  reasonable  remark  : — ^Uhe  infer- 
ence of  either  fraud,  or  gross  and  palpabk  mistakey  in  the 
conveyance,  is  unwarranted ;  twenty  two  acres  of  sur- 
plus, in  the  conveyance  of  four  hundred  acres  in  the  year 
1786,  is  believed  no  very  unusual  thit^ ;  and  were  old  con- 
veyarhces  permitted  to  be  called  in  question  for  such  cause, 
no  doubt  it  would  open  another  scene  of  contention  a- 
bout  land  the  pernicious  effect  of  which  is  almost  incal- 
culable." 

In  SmiUi  vs.  Smilh^  4  Bibb^  81,  this  court  decided,  that 
it  was  not  equitable  to  compel  a  specific  execution  of  an 
agreement  for  the  sale  of  a  tract  of  a  hundred  and  eigh- 
ty nine  acres,  when  the  parties  made  the  contract  under 
the  erroneous  belief  that  the  boundary  included  only 
one  hundred  and  sixty  five  acres,  and  fixed  the  price 
accordingly.  And  the  opinion,  written  by  Chief  Justice 
Boyle,  closes  with  the  following  remarks : — ^'  But  it  is 
evident  that  the  obligation  was  given  under  the  influ- 
ence of  a  mistake,  as  to  the  quantity  contained  in  the 
boundary  described  in  the  obligation,  and  that,  in  facl^ 
John  purchased  and  paid  for  no  more  than  one  hundred 
and  sixty  five  acres,  at  a  stipulated  price  per  acre ;  and 
although  the  obligation  given  by  James  to  John,  might, 


Digitized  by  VjOOQIC 


Off  APPfiALS  OF  KENTUCKY.  263 

upon  its  face,  be  coextensive  with  the  claim  set  up  by  Fall  Term 
the  latter,  yet  we  cannot  doubt  the  propriety  of  resort-  }^^\ 
ing  to  such  extrinsic  circumstances,  to  repel  the  applica- 
tion to  a  court  of  equUy  to  enforce  the  claim."  From  the 
language  thus  quoted,  we  may  infer  that  the  cour(  was 
of  the  opinion,  that  the  deficit — only  about  ten  per  cent, 
was  insufficient  to  shew,  per  m,  a  mistake,  but  that  parol 
evidence  was  admissible  to  repel  a  specific  executufn^  by 
])roving  circumstances  which  a  complainant,  seeking 
relief  against  the  legal  effect  of  a  conveyance,  would 
not  have  been  permitted  to  prove.  And  such  doctrine 
needs  not  the  support  of  authorities ;  it  is  founded  on  ^ 
plain  principle  of  reason  and  of  equity. 

The  same  •  doctrine  was  reiterated  and  applied  in  the 
similar  case  of  Sf^elby  et  al  vs.  Smithes  heire  and  Ex^ors. 
2  Marsh.  513.  In  that  case,  in  the  opinion  written  by 
Judge  Mills,  the  following  language  will  be  found : — 
«^  This  court  has  determined  that,  in  cases  of  executed 
contracts,  surplus  shall  not  be  recovered  back  when  the 
sale  was  made  by  the  tract,  and  not  by  the  acre.  In  such 
a  case,  the  party  purchasing  may  readily  be  presumed  to 
run  the  risk  of  deficiency  and  to  disregard  it  in  the  stip- 
ulation. It  would,  therefore,  be  improper  to'  disturb  the 
contract  after  he  had  waived  the  enquiry.'  But  where 
the  parties  have  both  believed  that  there  were  two  hun- 
dred acres  in  the  tract,  and  it  has  been  so  represented  at 
the  sale,  and,  owing  to  a  hidden  mistake  long  ago  made, 
it  is  deficient  in  that  quantity  to  so  large  an  amount  as 
the  present  survey,  {about  thirty  acres)  and  the  contract  is 
executory^  we  conceive  it  ought  to  be  provided  for  by 
the  chancellor,  before  he  enforces  the  contract^  as  other  los- 
ses and  defects." 

The  case  of  Cleveland  vs.  Rodgers^  1  Marsh.  193,  decid- 
ed between  the  dates  of  the  two  last  decisions,  is  vague- 
ly and  unsatisfactorily  reported,  and  may  appear  to  be 
rather  anomalous.  There  it  would  seem,  that  a  specific 
execution  was  coerced,  though  there  might  have  been  a 
surplus  of  about  one  hundred  and  sixty  acres,  in  a  tract 
sold  in  gross,  as  a  tract  containing  about  four  hundred 
and  fifty  acres.    But  whether  there  was  such  a  surplus^ 
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or,  if  there  xyas,  i;vhether  the  romplainknt  was  the  orig- 
inal or  a  subsequent  bona  fide  buyer,  without  notice  of 
any  lurplus,  the  opinion,  as  published,  does  not  furnish 
the  means  for  determining.  If  such  surplus  was  satis- 
factorily established,  and  if  the  party  seeking  a  decree, 
was  the  {jerson  who  made  the  contract  with  Cleveland, 
who  held  the  Iciral  title,  the  opinion  is  inconsistent  with 
the  principle  of  all  the  other  cases  of  a  similar  character, 
u^lesst  the  peculiar  terms  of  the  agreement,  or  the  proof 
of  collateral  facts,  shewed  that  the  surplus  had  been 
waived  by  the  vendor,  or  was  not  greater  than  he  had 
supposed  or  ou^rht  to  have  expected ;  and,  we  are  in* 
dined  to  infer,  that  the  latter  was  one  ground  of  the 
•pinion  in  that  case. 

In  Rodger^  vs.  Camel,  4  JIfon.  269,  a  conveyance  in 
gross  having  been  made  of  a  tract  of  land  supposed  to 
contain  about  seventeen  hundred  acres,  which  had  been 
sold  in  1794,  when  it  was  deemed  of  but  little  value,  this 
court  refused  to  decree  to  the  vendor  compensation  for 
about  three  hundred  acres  of  surplus.  There  is  nothing 
novel  or  peculiar  in  that  case.  FHrU — considering  the 
locality  and  value  of  the  land,  the  time  of  the  contract, 
the  size  of  the  tract,  and  the  quantity  of  surpbu,  had  the 
agreement  remained  executory,  there  may  be  sufficient 
reason  to  doubt  whether,  according  to  the  application 
of  the  true  principle  in  any  authoritative  decision,  the 
surplus  would  have  presented  a  sufficient  barrier  to  a 
decree  for  a  specific  execution.  Secondly — The  deed 
an<l  the  circumstances  attending  its  execution  repelled 
all  equitable  claim  to  any  restitution. 

In  HampUm^s  heirs  ^.  vs.  Eubank  ^,  4  J.  J.  Mar,  634, 
this  court  directed  a  specific  execution  of  an  executory 
agreement  for  the  sale,  in  gross,  of  a  tract  of  land  sup- 
posed to  contain  four  hundred  acres,  although  there 
was  a  surplus  of  thirty  five  acres. 

The  agreement  was  made  in  1789 ;  and  other  facts, 
also  proved  in  the  cause,  induced  the  conclusion,  that 
the  surplus  was  not  larger  than  the  parties  expected,  or 
might  reasonably  have  expected ;  and  the  court  said,  in 
the  opinion,  that  «4f  there  was  evidence  of  fraud  or 
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•  mistake  in  reducing  the  contract  to  writing,  or  if  the 
surplus  beyond  the  quantity  ihevm  by  tlu  proof  to  have 
been  intended  by  the  parties  to  be  conveyed^  was  excessive, 
there  might  be  ground  for  the  chancellor  to  interpose." 
From  an  analysis  of  the   cases,  thus  cronologicaliy 
reviewed,  the  following   principles  may  be  deduced. 
jRrjr— When  it  is  evident  that  there  has  been  a  gross  mis- 
take as  to  quantity,  and  the  complaining  party  has  not 
been  guilty  of  any  fraud  or  culpable  negligence,  nor  has 
otherwise  impaired  the  equity  resulting  from  the  mis- 
take, he  may  be  entitled  to  relief  from  the  technical  or 
legal  effect  of  his  contract,  whether  it  be  executed,  or 
only  executory— the  passing  suggestion,  in  2  Mar.  513, 
intimating  the  contrary  in  cases  of  executed  agreements, 
even  were  it  not  obitur^  would  not  be  authoritative,  be- 
cause, in  its  universal  application,  according  to  its  lite- 
ral import,  it  would  not  only  be  irreconcilable  with  an 
obvious  and  pervading  principle  of  reason  and  justice, 
but  would  conflict  with  "-' Young  vs.  Craig,^^  (supra,)  and 
with  perhaps  every  other  case  which  was  ever  decided 
on  that  point.     Second — In  executory  contracts  of  sale 
in  gross,  it  will  not  be  so  difiicult  to  obtain  relief  from 
the  litaral  effect  of  the  agreement,  as,  for  obvious  rea- 
sons, it  must  generally  be  after  the  legal  title  has  passed; 
and  when  the  buyer  seeks  a  specific  execution,  the  sel- 
ler will  be  permitted  to  resist  his  equity  by  consistent 
parol  proof,  which  might  be  inadmissible  were  he,  in- 
stead of  the  buyer,  the  complainant ;  and  he  may  thus 
sufxeed   whenever  he  can   shew,  that  equity  and  con- 
science are  opposed  to  a  rigid  and  literal  enforcement 
of  the  terms  of  the  agreement,  or  unless  the  equity  of 
the  complainant's  prayer  is  manifest ;  because,  as  a  de- 
cree for  a  specific  execution  is  a  matter  of  sound  judi- 
cial discretion,  the  chancellor  will  leave  a  party  to  his 
legal  remedy  unless  his  equitv  be  clear  and  strong    The 
cases  of  Smith  vs.  Smith,  and  S/i6%  et  al  vs.  Smithes  heirs^ 
(supra)  are  strong  and  direct  authorities.     In  the  first, 
the  surplus  was  only  aiiout  ten  per  cent.;  in  the  last,  the 
deficit  Whs  only  about  fifteen  |)er  cent.   But  in  each  case, 
the  proof  evinced  such  a  mistake  about  quantity,  as,  in 
the  opinion  of  this  court,  to  entitle  the  party,  resisting 
Vol.  n.    '  34 
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Fall  Term  t|,c  literal  enforcement  of  the  contract,  to  relief,  to  (he 
^^^^^^^^  extent  of  the  surplus  in  the  one  case,  and  of  the  deficit 
narriton       in  the  Other. 

The  forejToinjj  principles  are  Just  and  well  establish- 
ed.    The  only  difficulty  is  in  their  proper  application; 
and  hence  alone  has  arisen  any  apparent  discrepancy, 
in  any  respect,  in  the  cases  which   have  been  just  re- 
viewed, 
fairif  Slld.n'^l^       ^*  ^^^  ^^^^y  o'^^erved  in  Toung  vs.  Craig,  the  equity 
on  which  relief  of  each  case  must  depend  on  its  own  peculiar  circum- 
cery"^^n''*^^^  stances.     The  relative  extent  of  the  surplus  or  deficit 
ground ofa ID i«-  cannot,  per  86^  furnish  an  infallihle  criterion.     The  con- 
u?!'ra?sTC  d"<^t  of  the  parties-the  date  of  the  contract-the  value, 

.pendon  itsowD  and  extent,  and  locality,  of  the  land— the  price— and  oth- 
pecuiiar  circaoi  ,         .  "^         '        ,  .  .     *        i 

•sUQces.  er  nameless  circumstances,  arc  always  important  and  gen- 

erally decisive. 

^^''^JH'^^il  Sales  in  gross  mav  he  subdivided  into  various  subor- 
gfO08   may   d6  • 

«abdivided  into  dinate  classifications  :  First — Sales  strictly  and  esscntial- 
lach  clMs*%Z  '^  '^v  ^^^  ^^^^'^^  without  reference,  in  the  negotiation  or 
i&ed.  in  the  consideration,  to  any  estimated  or  designated  quan- 

tityof  acres.  Second — Salesof  the  like  kind,  in  which, 
though  a  supposed  quantity  by  estimation  is  mentioned 
or  referred  to  in  the  contract,  the  reference  was  made 
only  for  the  purpose  of  description,  and  under  such  cir-'' 
cumstances,  or  in  such  a  manner  as  to  shew  that  the  par- 
ties intended  te  risli  the  contingency  of  quantity,  tr/m/crcr 
it  might  be,  or  hottrnuch-Bcerer  it  might  exceed,  or  fall  short 
/)/,  that  uhich  was  mentioned  in  the  contract,  Tl^iVrf— Sales 
in  which  it  is  evident,  from  extraneous  circumstances 
of  localitv,  value,  price,  time,  and  the  conduct  and 
conversations  of  the  parties,  that  they  did  not  contem- 
plate, or  intend  to  risk  more  than  the  upual  rates  of  ex- 
cess or  deficit  in  similar  cases,  or  than  such  as  might  be 
reasonably  calculated  on  as  within  the  ranpe  of  ordi- 
nary contingency.  Fourth — Sales  which,  though  tech- 
nically deemed  and  denominated  sales  in  gross,  are,  in 
facty  sales  by  the  acre,  and  so  understood  by  the  parties. 
Where ilie  sale  Contracts  belonging  to  either  of  the  two  first  men- 
tbe*"rartT  or  ^^^^^^  classes,  whether  executed  or  executory,  should 

where  the  quan- 
tity 18  stated  merely  liy  way  of  description,  chancery  can  afford  no  relief  (wlicn  there  is  r« 
frand)  on  the  ground  of  mistake  in  the  quantitj.— Eul*-* 
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not  be  modified  by  the  chancellor  when  there  lias  been  Fall  Term 
no  fraud.     Such  was  the  contract  in  The  case  of  Brown       18  8  4- 

vs.  Parish^  lately  decided  by  this  court.-— .3n/c,  6.  Where  it  aj^. 

But  in  sales  of  either  of  the  latter  kinds,  an  unreason-  P«*"  \^^  **»?* 

.  I       I      .    .         .  **^®  •*'®  waa  in 

able  surplus,  or  dencit,  may  entitle  the  injured  party  to  groas^the  par- 
equitable  relief,  unless  he  lias,  by  his  conduct,  waived  J^ntempUte^ot 
or  forfeited  his  equity.  intend  to  nek 

Now  the  just  application  of  tlie  foregoing  principles  ^^iitiion**"snpl 
is  not  deemed  difficult  in  this  case.  This  belongs,  we  plus,  or  deficit- 
have  no  doubt,  to  the  third  classification.  And  even  if,  ^\^^  tho'^tech- 
at  the  time  of  the  contract,  a  deed,  instead  of  a^covenant,  nicaiiya  sale  in 
had  been  executed,  we  should  be  ^fongly  inclined  to  faet,\  aaie'  by 

the  opinion,  that  Harrison  woidd  have  been  equitably  ^^e  acre, the in- 

.  1    .  '    I  .         i.  1         .  iared  party  may 

entitled  to  some  reclamation  for  an  unexpected  and  un-  have  relief  in 

reasonable  surplus.     The  <late  of  the  contract,  the  val-  ^^^^'^^^^ha^ 
ue  of  the  land,  and  its  locality,  would  altogether  tend  not,  by  his  con- 
«irongly  to  the  inference  that,  as  there  is  no  proof  that  forf^ltl^hl^^ 
the  parties  contemplated  more  than  an  ordinary  varia-  quity. 
tion  from  the  estimated  quantityy  the  utmost  range  of 
the  contingency  which  they  intended  that  the  terms  of 
their  written  agreement  should  embrace,  would  not  in- 
clude so  large  a  surplus,  or  deficiency,  as  ninety  acres. 
And  hence,  as  no  circumstance  rebutting  the  equity  re- 
sulting  from  so  gross  a  mistake,  has   been   proved,  it 
•  would  be  hard  to  decide  that  a  conveyance,  instead  of 
the  covenant  to  convey,  would  have  precluded  Harri- 
son from  an  equitable  restitution.     But  as  the  legal  title 
lias  never  been  transferred  to  Talbot,  and  he  has  invok- 
ed the  equitable  interposition  of  the  chancellor,  he  him- 
self must  do  that  which  is  equrtable  ;  and,  unless  he  will 
consent  to  do  so,  his  bill  should  be  dismissed. 

In  addition  to  what  has  already  been  mentioned,  as  j,^^,  ^  written 
condticing  to  evince  a  gross  mistake  as  to  the  actual  contract  may  de 
quantity  within  the  boundary,  another  and  a  strong  ^d^as^agale 
fact  in  opposition  to  Talbot's  asserted  equity,  has,  we  in  gross,  ac- 
Ihink,  been  satisfactorily  .proved  :  and  that  is,  that  the  technioilinipon 

land  was,  in  fact,  sold  at  fifteen  dollars  an  acre;  and,  es-  ^^^^  'writing, 
I  ,  .  ,  i.  111!       P*">*   evidence 

timating  the  total  quantity  at  about  four  iiundred,  the  —not  necesaa- 

rily   conflicting 

with  the  written 

eiridence,  may  be  admitted,  to  ahow  that  the  contract  was  in  fact  made  with  reference  to  the 

namber  of  acres,  aa  to  which  the  parties  were  under  a  gross  mistake*  when  the  ceotract  y\B^ 

4rawn. 
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J>ecree  by  tbia 
«oaft:— the  ven- 
dee to  pay  for 
the  $urplu8t  dr 
aoeeptadeedfor 
the  400  acres, 
without  it,  (an 
option  which 
the  vendor  had 
offered  him ;)  or 
have  hifl  bill  die- 
miaeed. 

A  complainant 
oannot  have  a 
•peeific  ezeca- 
tion  of  a  con- 
tract in  writing, 
varied  or  modi- 
fied by  parol  ev- 
dence. 

A  vendee  re- 
qnved  to  sor- 
ronder  a  ntr* 
piuBf  may  e- 
leet  from  which 
end  or  aide  of 
the  tract  it  ihall 
betakeiu 


parties  thus  agreed  on  the  aggregate  consideration  of  six 
thousand  dollars.  Such  proof  is  doubtless  adtiiissible> 
to  repel  the  equity  asserted  to  a  s|iecific  execution  of  the 
contract  according  to  its  technical  or  literal  import.  U 
does  not  necessarily  conflict  with,  or  contradict  the  writ- 
ten evidence ;  nor  does  it  shew,  that  the  parties  did  not 
understand  the  ternDS  of  their  written  memorial ;  but  it 
only  shews,  er  tends  to  prove,  that  there  was  a  gross 
mistake  as  to  the  true  number  of  acres  ;  and  hence  sim- 
ilar evidence  was  adautted  in  the  case  of  Smith  vs.  SmWi, 
and  was  deemed  satisfactory  and  controlling. 

Without  amplifying  by  further  iilustnttion  or  argu«^ 
ment,  deemed  superfluous,  we  cannot  resist  the  conclu* 
sion,  that  a  court  of  conscience,  called  on  to  exert  its 
extraordinary  equitable  discretion,  in  coercing  a  speci- 
fic execution,  cannot,  consistently  with  justice,  princi- 
ple or  authority,  grant  the  prayer  of  the  appellee. 

Wherefore  it  is  decreed  by  this  court,  that  the  decree 
of  the  circuit  court  be  reversed,  and  the  cause  remand- 
ed, with  instructions  to  dismiss  the  bill,  and  remit  Tal- 
bot to  his  legal  right  and  remedy,  unless  he  shall  elect 
to  take  a  conveyance,  as  proposed  by  Harrison,  (or  four 
hundred  acres,  for  the  original  consideration  of  six  thou- 
sand dollars  ;  or  a  conveyance  of  the  entire  tract,  on  pay- 
ment for  the  surplus,  at  the  rate  of  fifteen  dollars  tm  acre; 
and  with  instructions,  also,  to  dismiss  Harrison's  cross 
bill — because,  he  cannot,  in  the  attitude  of  a  complain- 
ant, compel  a  specific  execution  of  the  contract,  varied 
or  modified  by  parol  evidence,  nor  otherwise  than  ac- 
cording to  the  import  and  efiect  of  the  written  memo- 
rial of  the  sale. 

If  Talbot  should  elect  to  take  a  conveyance  for  four 
hundred  acres,  he  may  elect  on  which  end  or  side  of  the 
entire  tract,  the  ninety  acres  shall  be  taken  oflf  for  Har- 
rison. 


Digitized  by  VjOOQiC 


OF  APPEALS  OF  KENTUCKt.  260 

Tall  Term 
1834. 


Hanna  and  Company  vs.  Pleasants  and  Covbkant. 
Bridges. 

[Mr.  Richardson  for  PUintifis :  Mr.  Monroe  for  Defendants.] 

From  ths  Circuit  Court  for  Aitdrrson  Couittt. 

Jadge  Nicholas  delivered  the  Opinion  of  the  Court.  October  1 1. 

To  an  action  of  covenant  by  Hanna  and  Co.,  for  the  use  Liqaidated  de- 

of  Cresson  and  others,  as  partial  assignees,  against  Plea-  ^'^toflagainw 

sants  and  Bridges,  on  their  covenant  to  pay  a  certain  ^^^  p^^er,  at 

sum  in  such  money  as  was  received  in  the  Farmer's  i^'mutuaVwid 

Bank  of  Harrodsburgh,  they  dead,  in  various  forms,  *^^^®  demand 

by  way  of  set-on,  certain  promissory  notes,  which  they  i«  unliquidtticJ, 

held  by  assignment,  on  Hanna  and  Co.     To  a  replica-  **»"ecanbeno 

r   L  •  I  I  .    .  oel-oti.    set-on 

tion  to  one  of  these  picas,  they  demurred;  and  their  de-  of  demands  as. 

TOurrer  having  been  sustained,  judgment  was  rendered  ^J^d^'^'on 

in  their  favor  ;  from  which  Hanna  and  Co.  prosecute  i"ere  compota- 

this  writ  of  error.  ^IZ'^''-^  ^ 

pleaded  in  as^ 

It  is  unnecessary  to  state  the  replication,  as  we  deem  ""'P^'^*  o*"co- 

the  plea  itself  insufficient.     The  amount  of  damages  to  as  in  debt.  hut» 

which  the  plaintiffs  were  entitled,  being  dependant  up-  ^,Jj®™  *^®  **?" 

on  the  proof  of  the  value  of  such  money  as  was  receiv-  p/f/.,  or  that  of 

ed  at  the  Harrodsburg  bank,  the  amount  of  their  de-  J^d^o{'proot 

mand  was  unliquidated,  and  unascertainable  by  mere  ^^^  P^^  »  in- 

computation      Though  the  right  to  use  the  plea  of  set-  ?Sil!l!'apon 

off  is  undeniable  in  the  actions  of  assumpsit  and  cove-  ?not«i  pa>«sb]e 

nant,  as  well  as  debt,  yet  it  is  not  allowed  in  assumpsit  '^Td^rJ^l 

or  covenant  where  the  damages  are  unliquidated.   Tidd^s  ^^  **'  ^  certain 

Proc/ice,  603.    Roebuck  y^.  Ttnnis,  6  Monrce,^.    The  of"e*:offtsS!j3 

rule  is  believed  to  be  without  exception,  that  the  right  ^^J^^^^f^^ 

of  set-off  is  mutual ;  aud  we  hold  it  to  be  quite  plain,  mon%^  h^m\ 

that,  according  to  the  well  established  rules  on  this  sub-  '""""'^'n' 
ject,  Hanna  and  Co.  could  not  have  set  off  their  de- 
mand against  that  of  Pleasants  and  Bridges,  if  the  latter 
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had   been  the  plaintifik;   consequently,  Pleasants  ami 
Bridges  can  hare  no  such  right  of  sct-offas  against  them. 
Judgment  reversed,  with  costs,  and  cause  remanded 
for  further  proceedings  consistent  herewith. 

In  response  to  the  petition  for  rehearing. 

The  word  demand  in  the  statute  concerning  sct-ofTs, 
may  have  been  used  in  addition  to  the  word  debty  for  the 
purpose  of  silencing  a  doubt,  whether,  under  the  Eng- 
lish statute,  set-off  could  have  been  plead  in  the  actions 
of  assumpsit  and  covenant.  But  be  that  as  it  may,  we 
cannot  conceive,  that  the  legislature  could  have  intend- 
ed to  use  the  word  demand  in  its  broadest  sense.  Such 
i\  construction  would  be  productive  of  great  inconve- 
nience. It  would  allow  questions  of  set  off  to  be  litiga- 
ted in  actions  for  slander,  assault  and  battery  and  such 

•  like  ;  which  never  could  have  been  intended.  \^e  see 
no  intermediate  ground  upon  which  we  could  safe- 
ly land,  if  we  were  to  depart  from  the  construction 
intimated  as  the  true  one^  in  Roebuck  vs.  Tennis:   that 

'  is,  that  the  statute  meant  monied  demand  in  its  strict 
legal  sense;  which  renders  it  of  about  the  same, sig- 
nification as  the  term  debty  and  excludes  the  idea  of  al- 
lowing a  set-off  in  actions  for  torts,  and  upon  contracts 
for  the  payment  of  property  and  choses  in  action. 


Chancert.  Coger  against  Cogcr. 

[Mr.  Owsley  for  PlainlifT:  Mr.  Harlan  for  Defencknt.] 

From  the  Circuit  Court  for  Jessamine  Countt. 

Oetoher  13         Chief  Justice  Robertson  delivered  the  Opinion  of  the  Court. 

The  anthoritv   WiLLiAM  J.  CoGER  prosccutcs  this  writ  of  crror,  to  re- 
of  the  couruof  verse  a  decree  dircclin<j  the  sale  of  a  tract  of  land,  upon 

ehancery  to  de-     ,...-,.  ",. 

cree  the  sale  of  the  pclition  of  his  guardian. 
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As  the  statute  conferred  on  tlie  chancellor  only  a  snc-  ^*'*  Term 

•  1824 

cial  authority  to  decree  the  sale  of  real  estate  which  de- 
scended to  infants,  he  can  have  no  jurisdiction,  unless  the  tbe  real  estate- 
estate  was  acquired  by  descent;  and  therefore,  as  his  juris  ^Jq^^"°^'  ®^ 
diction  is  special  and  limited,  this  decree  cannot  be  sus-  estates  defcen- 
tained  unless  the  record  shew  the  fact  which  alone  can  ^*j^  *"  **>em. 
give  authority  under  the  statute.  cial  jurisdict!^ 

It  does  not  appear,  in  this  case,  that  the  infant's  title  j»ff\«f  by  sta- 

,  ,       ,  1    .         ..  ...  iaie,  the  record 

was  acquired  by  descent ;  and  therefore  the  circuit  court  mnst  show   a 

had  no  jurisdiction  ;  and  consequently  the  decree  direct-  g"tntT***IJ{j,'e'l.! 

in^  the  sale,  must  be  reversed.  wise,  a  defect  of 

Bnt,  as  the  purchaser  under  the  decree  is  not  a  party  iJlI^pJl^am^e^*" 

to  the  writ  of  error,  we  cannot  now  decide,  as  we  have  Thiscoan  will 

J3een  urged  to  do,  whether  the  decree  is  void,  or  merely  wheihera decree 

erroneous  ;  and  whether,  therefore,  the  reversal  will  af-  i»?oidor  not,in 

feet  the  sale ;  for  if  the  decree  be  void,  the  purchaser  un-  p^Sa^erTf  tn 

der  it  acquired  no  title  whatever ;  but  if  it  v^ere  erro-  estate  sold  nn- 

neous  merely,  and  not  absolutely  void,  he  may  have  ia^nopartj—as 

acquired  a  title  which  the  reversal   might  not,  per  se.  o"  f.^«^  «"  ti» 

v       ,  o  J  i  >  tie  depends, 

divest. 

Decree  reversed,  and  cause  remanded. 


Moss  et  al\  vs.  Scott.  Ejictmist. 

[Mr.  Owsley  for  PlaiDtifis :  Mr.  Hag i(iii  and  Messra.  Wieklifie  and  VTooley 
for  Defendant.] 

From  the  Circuit  Court  for  Fatette  Countt. 

Judge  Underwood  delivered  the  Opinion  of  the  Court.  October  13. 

Two  patents — one  for  two  thousand  acres,  the  other  for  The  main qneii- 

sixty  five,  issued  to  John  May  and  Joseph  Jones.     An-  vS^JiTuli^'seu 

drew  Crocket  filed  a  bill  in  chancery,  asserting  a  claim  tied  bjr  jury, np- 

to  half  these  lands,  and,  by  consent  of  parties,  a  decree  suted :  rheir  de^ 

was  rendered   directing  the  defendants  to  convey  half  cision  approved 

the  land  to  John  Fishback,  and  appointing  commission-  p^ost,^^^  ^ 
ers  to  make  the  partition  and  conveyance.     This  decree 
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Fall  Term     ^vas  executed  by  conveying  to  Fishback,  the  land  desig- 

^^J^^      nated  on  llie  cbnnected  plat,  by  the  lines  R  0,  0  K,  K  F 

J^098  el  aL     a"^'  the  Kentucky  river,  around  to  R ;  or  by  the  lines  R 

;''*•  O,  0  Ft  and  by  the  river,  around  to  R.     The  triangle 

— ! ! —    0,  K,  F,  is  the  land  in  dispute  ;  and  the  main  question 

is,  whether  the  division  line  should  run  from  0  to  K, 
and  thence  to  F,  or  whether  it  should  run  directly  from 
O  to  F.     The  deed  to  Fishback  was  executed  in  Octo- 
ber, 1813. 
The  deed  of  a       jj  geems  that  John  L.  May,  Daniel  Eppes  and  Polly 
appointed  to  eeU  his  Wife,  acting  as  the  legal  representatives  of  John  May, 
anriconvevlaod  fjeceased,  in  March,  1814,  sold  to  Robert  Scott,  Seven 

under  a  decree  '  ' 

so   drawn    as  eighths  of  a  moietv  of  the  two  thousand  acre  tract,  and 
lanT*thun'"the  ^^^^  ^^  convey  Upon  being  secured  in  the  purchase  mo- 
decree  authori.  ncy.     Scott  failing,  a  bill  in  chancery  was  filed  by  John 
n^ypasstheV  L.  May  Slc  to  enforce  their  lien  upon  the  land.     Such 
tie  t    the  land  proceedings  were  had,  as  eventuated  in  a  decree,  direct- 
decree:  no  more  i'*g  ^  ^^^  of  ^'^^  land,  to  raise  the  purchase  money,  and 
a  commissioner  was  appointed  to  make  the  sale,  and  con- 
vey to  the  purchaser.     Mrs.  Scott,  the  defendant  in  er- 
ror, the  widow  of  Robert  Scott,  who  had  departed  this 
life,  became  the  purchaser  ;  and  the  commissioner  con- 
veyed to  her  the  seven  eighths  of  the  two  thousand  acres, 
by  deed,  dated  in  October,  18)^1.     This  deed,  however, 
can  only  be  good  to  pass  the  title  of  seven  eighths  of  a 
moiety,  because  the  bill  and  decree,  taken  in  connec- 
tion, dhew.that  the  commissioner's  sale  was  limited  to 
that  quantity. 

In  November,  1828,  John  L.  May  and  Polly  Eppes, 
styling  themf^eives   heirs  and  legal   representatives  of 
John  May,  deceased,  convej'ed  to  Mrs.  Scott,  the  de- 
fendant in  error,  seven  eighths  of  the  land   included 
within  the  bounds  of  the  sixty  five  acre  grant,  as  held 
by  them.     This  deed,  awkardly  <lrawn,  was  probably 
intended  to  pass  the  title  of  seven  eighths  of  a  moiety. 
for  thi"^aS      Mrs.  Scott,  asserting  title  under  her  deeds  of  Octo- 
iotheejectraent  ber,  1821,  and  November,  1828,  instituted  an  action  of 
cepUons^are  uL  ejectment  against  Moss  and  Aldridge,  tenants  in  posscs- 
keabere.  gion,  and  recovered  a  verdict  for  a  moiety  of  the  land 

in  the  triangle  O,  K,  F.    Upon  this  verdict,  the  court 
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djudsed  that  she  recover  her  term  yet  to  come  in  the     ^"^^  Term 
land  and  premises  in  the  declaration  mentioned.  18  3  4. 

Manv  exceptions  are  now  taken  to  this  judgment,  and     Jd^^^aK 
the  proceedinifs  which  led  to  it.     Such  as  are  worthy  of  v.. 

consideration  will  he  noticed.  Seoti. 

Before  the  cause  came  on  to  trial,  Aldrid^e  died,  hav-  Ifoneofw«nJ 
inff  previously  entered  himself  a  defendant.     An  order  £m^me^ 
was  mnde  ahatin^  the  suit  as  to  him,  and  reviving  it  a-  ***®    »orviviiig 
gainst  Patsey  Aldridge,  his  widow,  and  Eleanor  Cochran  bTliSirlS?^ 
and  others,  his  heirs.     The  record  states,  that  this  or-  "«>^r«^vethe 
der  was  made  by  "consent  of  the  parties."    ARer  the  heir/ol  dei^ 
death  of  Aldridsre,  there  were  no  parties  to  the  suit  but  ^nfnlwt^te 
Moss  and  the  lessor,  Mrs.  Srott.    These  had  no  right  anmmonJSuun- 
to  consent  for  the  widow  and  heirs,  and  thereby  make  ^JSLTr^ 
them  parties,  and  proceed  to  trial  without  giving  them  '*«^  mime/, 
notice.     The  record  does  not  shew  that  the  widow  and  ISfoXof  rlJ! 
heirs  of  Aldridge  appeared,  or  were  notifiecl  to  appear.  ^*^«'-  —  See  * 
As  by  the  death  of  a  defendant  in  ejectment,  his  title  is  SiSXfJ- 
cast  by  descent  or  devise  on  the  heir  or  devisee,  and  as  ^8»2,p.248. 
the  action  is  but  a  fiction  to  trv  the  title  between  the  Jr^5Sir.''S! 
real  claimants,  we  cannot  tolerate  the  loose  practice  of  ^^^  »pen  **>• 
reviving  by  consent,  unless  it  shall  appear  that  those  ««™,andB^ 
against  whom  the  revivor  is  made,  did,  in  persoti,  or  netbewmmoB- 
by  attorney,  assent  to  the  order.     Unless  strictness  is  ^ 
required  in  this  respect,  the  representatives  of  deceased 
defendants   might  be   prejudiced   by  trials  conducted 
without  their  knowledge,  and  turned  out  of  possession 
without  an  opportunity  of  being  heard.     The  revivor 
against  the  widow  and  heirs  of  Aldridge  is  too  irregu- 
lar to  be  sustained.     The  act  approved  February  2nd, 
18SS,  will  hereafter  regulate  proceedings  to  revive  in 
cases  like  this.     As  the  representatives  of  Aldridge  are 
parties  here,  there  will  be  no  necessity  to  take  steps  to 
bring  them  before  the  circuit  court  on  the  return  of  the 
cause. 

It  is  contended,  that  the  evidence  does  not  warrant  Recital  pfikcf», 
the  verdict  to  any  extent.  It  is  certainly  true,  that  un-  ?<>«  J^Wcb,  it 
less  John  May,  the  patentee,  was  dead  previous  to  the  might  wfw  ^ 
date  of  the  demise  laid  in  the  declaration,  the  efforts  ^tor^'radd'" 
made  by  Mrs.  Scott  to  derive  title  through  John  L.  ^t'f^,  b^ 
May  and  Polly  Eppes,  as  his  heirs,  must  be  unavailing.  ^^Zl^^''^ 
Vol.  II.  36 
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Pall  Term    Bpt  the  proof  of  John  May's  death  at  the  trial,  and  that 
^IHL      ^^^  ^'  ^*y  *"^  **''*•  Eppes  were  then  his  heirs,  con- 
nected with   the   records  offered  in  evidence,  and  in 
which  the  manner  of  John  May's  death  is  mentione^d, 
having  been  killed  by  the  Indians,  and  all  which  seems 
to  have  been  read  without  exception,  we  are  inclined  to 
the  opinion,  that  the  jury  might  have  found  legitimately 
from  the  circumstances,  that  John  May's  title  had  passed 
to  his  heirs  prior  to  the  date  of  the  demise,  and  prior  to 
the  date  of  the  deed  of  October,  1 83 1 . 
An  actual  en-       The  defendants  moved  the  court  to  instruct  the  jury, 
nwSIarytoani  "that  they  had  no  right  to  find  a  verdict  for  the  jJain- 
rtitutea^"poa-  tiff  for  any  of  the  land  in  controversy  embraced  within 
in  the  meaning  the  deed  from  May  and  Eppes  to  Mrs.  Scott,  and  which 
^artonwf'  '*"*^  ^^^*  ^^  ^^^  ^^^^  thereof,  in  the  possession  of  the  de- 
fendants."   The  court  amended  the  instruction  by  add- 
ing thereto  the  words,  ^^  by  actual  enclosure,"  and  then 
gave  it.    The  plaintiffs  in  error  insist,  it  should  have 
been  given  without  the  amendment.    The  first  section 
of  the  act  relative  to  champerty  and  maintenance,  ap» 
proved  the  7tli  of  January,  1^24,  makes  void  all  con- 
tracts, executed  or  executory,  purporting  to  convey  or 
tsell  land,  ^^  of  which  any  other  person  than  the  vendor 
or  vendee  shall,  at  the  time  of  such  sale  or  purchase^ 
have  possessim^  adverse  to  the  right  or  title  so  sold  or 
]Hirchased."    The  act  of  assembly  does  not  describe  the 
manner  of  possession.    It  does  not  say  that  it  shall  be  a 
possession  by  settlement,  or  by  actual  enclosure.     It  is 
well  settled,  that  there  may  be  a  possession  in  fact  of 
land  not  actually  enclosed  by  the  possessor.     We  be- 
lieve it  was  the  policy  of  the  legislature  to  protect  such 
a  possession  against  the  evils  of  s{jeculation  in  pretended 
titles,  and  as  the  language  of  the  act  is  unrestricted,  we 
are  of  opinion  that  the  court  erred  in  confining  its  ope- 
ration, in  this  case,  to  an  adverse  possession  '^  by  actual 
enclosure." 
ConTeyanaea       '^  appears  from  the  proof,  that  the  defendants  had 
made   anterior  actual  possession  by  enclosure,  of  iiart  of  the  two  thou- 

tothecharoper-  ,*  •',  ..,**...        .^^ 

ty  act,  are  not  sand  acre  tract,  on  the  south  side  of  the  line  O  F,  and 

tffdcied  by  it.j    having  made  an  entry  on  the  land  south  of  that  line, 

with  the  intent  to  hold  up  te  the  line  0  K,  their  possev 
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«ion  in  fact  would,  on  obvious  principles,  extend  up  to    I^all  Term 

this  last  line,  so  as  to  embrace  all  the  land  in  contest       }t^^\ 

claimed  by  the  defendants  within  the  two  thousand  acre 

tract*     But  the  champerty  act  could  have  no  influence 

upon  this  part  of  the  controversy,  because  the  deed  to 

Mrs.  Scott  for  this  land,  was  made  before  the  passage  of 

the  act. 

It  does  not  appear  that  the  defendants  had  any  actual  Wbere  there  b 
possession  of  the  tract  for  sixty  five  acres,  south  of  the  Uuid°^  udnst 
line  0  P,  at  the  time  the  deed  of  1828  was  executed,  or  whom  apwm- 
at  any  other  period,  unless  the  running  the  line  O  K,  in  hisaction.tot^ 
1820,  by  them,  and  claiming  up  to  that  line  and  the  line  hwri£ht,therew 
K  F,  should  be  considered  sufficient  to  ettend  tlieir  pos-  sesaion,  withia 
session  in  fact  up  to  these  lines.     We  do  not  regard  it  ^  '^^^^ 
sufficient,  because  May^s  heirs  and  Jones  held  their  in*  act. 
terest  in  the  sixty  five  acre  tract  south  of  the  line  0  F, 
until  Mrs.  Scott  purchased  in  1828;  and  up  to  that  pe- 
riod  there  was  no  tenant  or  adverse  possession,  which 
could  have  justified  Jones  and  May's  heirs,  or  either  of 
them  to  institute  an  action  to  recover  the  possession^ 
and  hence  there  was  no  possession  adverse  in  its  charac- 
ter, to  render  a  conveyance  by  them  void  under  the 
champerty  act.     A«  there  was  no  such  possession,  then,  a  verdid   «f 

and  as  there  is  no  evidence  of  any  such  possession  hav-  gaiottadeTtm 

,  .      1     •  *  •        .1  t       ejectment  not  in 

ing  been  acquired  smce,  we  cannot  perceive  the  rele-  i  onestion    at 

vancy  of  the  instruction  crowing  out  of  the  champerty  f^in^^i^B^onof 
•^  1  f  *   •      *u  the  iuit,  ihould 

act,  nor  do  we  see  any  ground  to  sustain,  the  recovery  not  be  Bostatti^ 
against  the  defendants  for  any  part  of  the  land  within  ^* 
the  sixty  five  acre  tract,  south  of  the  line  0  F,  as  they 
had  no  possession,  at  the  institution  of  the  suit.     The 
instruction  may  have  misled  the  jury,  and  is  therefore 
cause  for  reversal. 

Upon  the  main  point,  whether  0  K,  or  0  F,  is  the  true  ji»teTn. 
division  line,  we  deem  it  proper  to  say  that  we  are  satis- 
fied with  the  conclusion  of  the  jury  upon  the  evidence 
before  them.  But,  for  the  errors  detected,  the  judgment 
must  be  reversed,  with  costs,  dnd  the  cause  remanded  for 
a  new  trial. 
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1884. 


Chak«mt.  Taylor  against  Lyon. 

[Mr.  Owsley  for  Plaintiff:  Mr.  Kincaid  for  Dffendant.) 
Fkom  the  Circuit  Court  for  Laurel  Couhtt* 
(}cioher  14.         Chief  Jugtice  Robertsom  delivered  the  Opinion  of  the  Courtv. 


Bale  of  land;  Taylor  having  sold  and  conveyed  to  Lyon,  five  hun- 

jttdgHfor  a  baU  jj-gj  ^cTt%  of  land,  represented  to  be  included  in  Uemy's 
anceofthepnr-  .      ,  ..  t  %  ^  • 

ehaae  money  ;  survey,  in  (he  county  ol  Laurel,  and  having  alter  wards 

iSC^^M  "I"  *'^'^'"®^  *  judgment  for  about  seven  hundred  and  fifty 
fhe  bill.  dollars — all  that  remained  unpaid  of  the  consideration ; 

Lyon  enjoined  the  judgment,  and  prayed  for  a  rescis- 
sion of  the  contract, — alleging  that  Ta}ior  lived  in  the 
state  of  Tennessee ;  that  he  made  false  and  fraudulent 
representations  respecting  his  title ;  that  the  only  j>re- 
tence  of  title  which  he  ever  had,  he  derived  by  inter- 
mediate conveyances  under  Remy's  patent ;  that  Remy's 
survey  does  not  cover  the  five  hundred  acres ;  that  he 
(Lyon)  had  never  accepted  the  deed  from  Taylor ;  that 
he  dxmbUd  the  legality  of  his  derivative  right;  and  there- 
fore calling  on  him  to  exhibit  the  muniments  of  his  title. 
Den'ftl     d  1        Taylor,  in  his  answer,  denied  the  imputed  fraud  ;  in- 
le<  attona  of  the  sisted  that  Remy's  survey  included  the  five  hundred 
P^^^r.  dicres  sold  to  Lyon  ;  averred  that  Lyon  had  accepted  the 

deed,  and  exhibited  documents  purporting  to  be  a  con- 
veyance from  Remy  to  Edwards,  a  deed  from  Edward's 
Crofli  bill.  theirs  to  Pearl,  and  a  deed  from  Pearl  to  himself.  But, 
as  those  documents  had  not  been  properly  authenticat- 
ed, and,  moreover,  as  the  deed  from  Edward's  heirs  had 
'  not  been  fully  executed,  he  filed  a  cross  bill  against  Pearl, 

the  heirs  of  Edwards,  and  the  unknown  heirs  of  Remy, 
for  the  purpose  of  confirming  and  perfecting  the  legal 
title.  ^ 
Decree  or  the  Without  disposing  of  the  cross  bill,  the  circuit  court 
ciicnitcovt  decreed  a  rescission  of  the  contract  between  Taylor  and 
Lyon;  and  the  propriety  of  that  decree  is  the  main  ques* 
tion  now  to  be  considered.  * 
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The  plaintiff  in  error  has  no  just  cause  to  complain    ^^^^  Term 
that  his  cross  bill  was  continued ;  for  it  does  not  apjiear       ^  s  a  4 . 
that  he  liad  brought  all  the  heirs  of  Edwards  before  tlie     '  Taylor 
court ;  and,  though  he  had  alleged,  that  Remy's  heirs  vs. 

were  unknown,  a  subpoena,  designating  them  by  name,  —  ^^'  -  . 
was  afterwards  issued,  and  returned  executed,  witiiout  Jcrow^bir^not 
any  allegation  or  proof  that  they  were  the  heirs  of  Reniy .  dmy  prepared^ 
•  But  the  decree  rescinding  the  contract  cannot  be  sus-  SJatitu"<!J>'niiuS 
tained .  ed  at  Ui«  tnul  of 

The  deed  from  Taylor  to  Lyon  must,  from  the  proof,/^*^i||^*;*^J|J; 
be  deemed  to  have  been  accepted  ;  and,  though  it  was  ved  in  time  t» 
not  fully  proved  in  time  to  be  legally  recorded,  it  is  ^T^^J^i^^" 
good  and  effectual  between  the  parties;  and  it  was  th«piurtieitoit. 
Lyon's  duty,  after  accepting  it,  to  have  had  it  pro|)erly  on tS^ifnglit' 
proved  and  recorded.     There  is  no  sufficient  proof  that  ehould  have  it 
Taylor  was  guilty  of  any  fraud  in  the  contract.     There  J^J!^  *°   '^ 
is  not  a  particle  of  proof  tending  to  shew,  that  he  knew  ho    proof  of 
or  suspected  that  his  title  was,  in  any  res|>ect,  defective  ^^.  ^^  ^*^ 
or  inferior.     On  the  contrary,  the  long   time  during  dor  appears  to 
which  the  land  had  been  occupied  by  those  claiming  to  g^^d  faitii,  not 
have  been  purchasers  under  Uemy,  without  any  ques-  doubting  tiwsuf 
tion  or  doubt  as  to  the  validity  of  their  title,  and  other  title!^^  ° 
more  minute  circumstances  which  appear,  indicate  sa- 
tisfactorily, that  Taylor  had  never  doubted  the  validity 
or  the  superiority  of  his  legal  right,  and  had  acted  in 
good  faith  in  representing  his  title  as  a  good  one,  and 
in  selling  and  conveying  it  as  such — The  representation 
that  his  title  was  good  cannot  therefore  affect  the  case. 
(Jarrico  vs.  Framarij  2  LiUeWs  Rep.  1 78. 

The  point  to  which  the  attention  of  the  parties  seems 
t6  have  been  chiefly,  and  almost  exclusively  directed  in  Defect  of  title, 
the  preparation  of  the  case  in  the  circuit  court,  is,  ^o^ad  ^n^bt 
whether  Remy^s   patent    includes  the  land  conveyed  ■**«>  **>•  con- 
by  Taylor  to  Lyon.     Whether  that  patent  includes  the  andnoeriction', 

whole  of  that  land,  or  only  about  one  half  of  it,  de-  » no  ground  for 

re8Ci8fion,orjn« 

pends  on  whether  the  mouth  of  Raccoon,  as  called  for  janction  againit 
in  the  survey,  or  the  mouth  of  Pond  creek,  be  the  true  ^JJjJ^'^^o^! 
beginning  of  Remy,      Upon  this  point  the  prepara-  ey.   The  gran- 

.  , ,      .  ,  ....    tee  w  preauoied 

to  reljr  upon  the  eoTenanti  inierted  in  the  conyeyance,  and  mnat  abide  by  his  le  r1  reme* 
dj-anlest  there  are  eoch  circnmatanoes  conneoted  with  the  defect  of  title  ai  will  biuder 
bim  Irom  obtaining  redreaa  at  law  :  in  which  case,  he  may  obtain  an  injonction,  |o  stop 
Ibeoolleotion  of  l&  purchase  money,  notit  a  decision  npon  the  title  can  be  had. 
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Fail  Term  tion  has  been  unusually  elaborate,  and  the  testimony  it 
^^^'  vexatiously  contradictory  and  inconclusive.  How  the 
.  facts,  as  exhibited  iii  this  record,  should  be  deemed  to 
preponderate,  we  shall  not  decide  ;  because,  were  it  ad- 
.  mitted,  that,  in  making  the  original  survey,  the  mouth 
of  Pond  creek  was,  through  mistake,  made  the  place  of 
actual  beginning,  instead  of  the  mouth  of  Big  Raccoon 
creek,  which  was  designated  by  name,  and  was  intended 
as  the  place  of  beginning,  still  we  could  perceive  no  suf- 
ficient ground  for  rescinding  the  contract,  executed,  as 
it  appears  to  have  been,  without  circumvention  or  fraud. 
Such  a  case  would  be  only  the  common  one  of  a  bonajide 
conveyance  of  land,  each  party  believing  the  title  good 
at  the  time,  but  which  turns  out  to  be  defective,  or  in- 
ferior to  some  other  conflicting  title.  In  such  a  case  the 
vendee,  being  in  the  undisturbed  possession,  must — ac- 
cording to  a  general  principle  of  equity,  well  settled  and 
well  understood,  rely  on  hU  contract  for  indemnity,  and 
has  no  just  claim  to  a  coereive  rescission  of  a  fair,  exe- 
cuted agreement,  made  with  itn  expressed  or  presumed 
view  to  the  contingency  of  the  defectiveness  or  inferior- 
ity of  the  vendor's  title.  There  is  no  authority  for  de- 
creeing the  rescission  of  such  a  contract  for  such  a  cause: 
all  the  authoritative  adjudged  cases  are  to  the  contrary.^ 
After  a  scrutinising  survey  of  the  authorities,  Chancellor 
Kent  said  in  Bumpus  vs.  Plainer ^  1  Johnson's  Ch.  Rep,  218, 
that  ^Hhere  is  no'ease  of  relief ^^^  on  the  ground  of  a  failure 
of  consideration,  uhen  possession  lias  pdhed  and  continued 
without  any  eviction  at  laxo  under  a  paramount  title ;"  and, 
in  Mbot  vs.  Men,  2  lb,  519,  the  same  Chancellor,  after 
reviewing  the  adjudged  cases,  said — '*  I  know  of  no  case 
in  which  this  court  has  relieved  the  purchaser  where  there 
was  no  fraud  and  no  eviction — all  the  cases  that  I  have  look- 
ed into,  proceed  on  the  ground  of  a  failure  of  the  title 
duly  ascertained." 

Many  cases  to  the  same  effect  have  been  decided  by 
tJiis  court.  Miller  vs.  Long,  S  Marshall^  834 ;  Golden  vs. 
Jlfaupin,  2  J.  J.  Mar.  239,  and  Simpson  et  al  vs.  Hawkins 
and  Cochran^  1  Dana^  303. 

The  unexpected  insolvency  or  removal  of  the  vendor, 
may,  in  peculiar  cases,  authorize  an  injunction  againsi 
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the  enforcement  of  the  purcfiase  money,  until  the  pur-    Fall  Term 

chaser  can  have  the  question  of  doubtful  title  Httled ;  Rawlings       ^  ^  ^  ^  • 

vs.  Timberlake,  6  Men.  225 ;  Payne  vs.  Cabell,  l^Ib,  198^ 

and  Golden  vs.  Jfefatyin,  and  Simpson  vs.  Hatekins,  supra. 

But,  where  there  is  no  such  obstruction  or  deficiency  in  <• 

the  legal  remedy,  the  chancellor  should  not  even  enjoin 

the  unpaid  purchase  money  :  such  is  the  doctrine  ruled 

in  the  cases  just  cited  from  first  and  second  Johnson^s  Chanr 

eery  Reports ;  and  it  accords  with  principle  and  analogy. 

It  is  to  be  presumed,  that  the  purchaser  examined  the 
muniments  of  title  before  he  accepted  a  conveyance.  It 
was  his  duty  to  do  so  ;  and,  if  he  failed,  he  was  guilty  of 
what  is  denominated  crassa  negUgentia.  It  is  to  be  pre- 
sumed, also,  that  he  intended  to  look  to  the  provisions 
and  obligations  of  his  contract,  and  not  to  a  vacation  of 
it,  for  indemnity  for  any  deficiency  in  the  title  of  his 
vendor.  If  he  took  no  covenant  of  seizin,  which  would 
have  enabled  him  without  an  eviction,  to  put  the  title 
to  a  legal  and  decisive  test  at  any  time,  he  cannot  call 
on  the  chancellor  to  supply  such  an  omission  in  the  con* 
tract,  and,  by  anticipating  an  eviction,  to  decree  a  rescis- 
sion. Why  rescind  f  However  defective  the  title  may 
be,  it  i«— ;even  if  the  vendee  could  not  have  detected  its 
true  character  by  proper  vigilance  when  he  made  bis 
contract — only  what  the  parties  to  every  such  contract 
must  be  presumed  to  have  contemplated — ^that  tlie  title 
inight,  at  some  time,  be  discovered  to  be  imperfect  or 
inferior;  for  which  contingency,  when  thet  purchaser 
does  not  intend  to  hazard  it)  he  provides  bis  own  secu- 
rity, by  the  terms  of  his  agreement ;  and  which,  in  this 
case,  has  been  provided  for  by  the  covenant  of  general 
warranty  in  the  deed  of  conveyance  to  Lyon. 

As  then,  there  is  no  proof  of  fraud,  the  contract  should 
not  be  rescinded  for  that  only,  which  its  very  nature  and 
terms  prove  that  the  parties  cpntemplated  as  a  possible 
contingency,  and  therefore  provided  for  in  the  mode 
they  thought  fit  to  adopt. 

But,  even  when  there  is  no  eviction,  and  no' fraud,  a  A porehaser^y 
purchaser,  who  shall  shew  that  he  is  in  obvious  and  imi-  ^!^^!^^^^ 

peeuUar  etru 
cumstanees  (deicrilMd  in  the  teit)  maj  be  allowed  an  injnnction  to  stop  the  collection 
of  the  porehMe  menejr,  ifillieat  shewing  luiv  ftsod^  or  ob^  erictlon. 
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« 
Fall  Ter»    nent  danger  of  eviction,  may  enjoin  the  enforcement  of 
1^^^*       the  con^sideration   money  remaining  unpaid,  if  he  can 
also  shew  that,  in  consequence  of  the  unexpected  in« 
solvency  or  removal  of  the  vendor  since  the  acceptance 
-  of  the  deed,  he  may  sustain  an  irreparable  loss,  or  may 
be  subjected  to  unforeseen  and  unreasonable  ineonve- 
nience  or  peril,  in  the  event  of  a  future  eviction,  really 
apprehended.     Such  a  preventive  remedy  is  founded  on 
a  broad  and  comprehensive  principle  of  equitable  juris* 
prudence — the  principle  of  qtda  timet.     But  it  extends, 
no  further  than  to  prevention  of  a  loss,  or  to  security 
against  a  danger,  unexpected  at  the  time  of  the  convey* 
ance ;  and  should  not,  even  then,  be  applied  unless  the 
complaining  party  evince  an  honest  disposition  to  have 
the  title  perfected  or  guarantied,  and  make  proper  ef- 
forts for  the  effectuation  of  that  end,  and  for  a  trial  of 
all  conflicting  claims. 
A  vendee  who       Lvon  has  not  shewn  any  equitable  right  to  an  injunc* 
•eJ  orLi  Si  ^'^"'  '"  consequence  of  the  allegation  that  Remy's  sar- 
▼erse    poaaei.  vev  does  not  include  all  the  land  conveyed  to  him  by 
y»re°iBiioi^S^  Taylor ;  because,  were  there  no  otiier  reason,  George 
titled  to  an  in-  Thompson's  patent,  more  than  twenty  years  old,  co- 
jadgrnentforthe  vers  the  whole  five  hundred  acres,  if  Remy's  survey 
parchase  mon-  jogg  ^qx  .  ^nd  it  may  be  presumed,  that  the  adverse 
occupancy  under  Remy,  for  more  than  twenty  years, 
would  afford  ample  protection  to  Lyon,  against  the 
claim  of  Thompson,  who,  as  this  record  shews,  was 
still  living  after  twenty  years  had  run. 
Canse  remand-       But,  as  it  appears  from  the  shewing  of  Taylor  him- 
ed:  comp't  to  gelf,  that  his  legal  title  is  not  perfect  and  unquestiona- 
amend  his  bill,  ble,  ami  as  the  statute  of  limitations  would   not  affect 
TO netimMs  a''  ^''®  eights  of  any  of  the  vendors  who  had  not  parted 
peiirinc  to*ex.  with  the  legal  title,  and  «s  it  also  appears,  that  Taylor 
iuBtaTn  hfa^"^  ^^  removed  from  Kentucky  since  the  date  of  his  con- 
janction,anden  vevance,  Lvon  would  be  entitled  to  his  injunction  upon 
liefincban^^  shewing  reasonable  ground  for  apprehending  that  any 
of  those  from  whom  Taylor  claims  to  have  derived  his 
right  may  successfully  assert  title  to  the  land,  and  bring- 
ing such  persons  before  the  court,  to  assert  or  relinquish 
their  claims,     tie  has  not  di^ifictJy  averred  any  such  ap* 
prehension ;  nor  has  he  attempted  to  quiet  or  perfect  his 
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Pogue 

VI. 


fitle  :  but,  from  what  appears,  there  may  be  some  cause 
for  apprehending  some  eventual  clanger ;  and  therefore, 
on  the  return  of  the  cause  to  the  circuit  court,  he  may 
have  leave  to  amend  his  bill,  and  make,  if  he  choose, 
appropriate  allegations,  and  ail  proper  parties,  for  the 
purpose  of  perfecting  his  title,  or  of  having  a  decision 
equivalent  to  an  eviction,  in  the  event  of  a  failure  to 
procure  a  perfect  derivation  of  title  from  the  patentee. 

Wherefore,  it  is  decreed  by  this  court,  that  the  decree  Mandate. 
of  the  circuit  court  be  reversed,  and  the  cause  remand- 
ed, with  instructions  to  maintain  the  injunction,  if  Lyon 
should  elect  to  amend  his  bill,  as  has  been  suggested,  and 
lo  dissolve  it,  without  damages,  on  the  final  hearing  on 
that  amendment,  provided  an  unquestionable  title  be 
obtained  :  otherwise  to  perpetuate  it,  in  the  event  of  a 
virtual  eviction  by  any  of  those  through  whom  the  title 
must  pass  before  it  can  he  safely  and  fully  vested  in  him. 
But,  in  the  event  of  his  failing  to  take  such  steps  in  pro- 
per time,  to  dismiss  his  bill,  with  costs,  and  dissolve  his 
injunction,  with  damages. 


Fall  Term 
1884. 


Pogue  agamst  Shotwell  and  Others, 

and 
Shotwell  and  Others  against  Pogue. 


CHAZrCER:f^ 


[Messn.  Morebead  4r  Brown  Tor  Pogne :  Mr.  Crittenden  for  Shotwell  4*0.] 

Fkom  thk  Cikcuit  Cookt  for  Mason  CouffTT. 

Chief  Justice  Robertson  delivered  the  Opinion  of  the  Court.     October  15. 

On  the  19th  of  December,  1807,  Bodley,  Hughes  and  Hietorj- of  thb 
Pogue  sold  and  conveyed  to  Shotwell,  two  hundred  -JlJgHilr whi^ 
and  nineteen  acres  of  land,  supposed  to  be  included  in  was  enjoined  ia 
a  tract  of  ten  thousand  acres,  granted  to  Tibbs  and 
Crutcher,  whose  title  had  passed  to  the  vendors.  On 
the  28th  of  March.,  1811,  Shotwell  reconveyed  to  the 
same  persons,  ^*  all  the  land  that  might  be  found  to  in- 
terfere between  a  survey'^  of  four  himdred  acres,  in  the 
name  of  John  Mosby,  and  the  two  hundred  and  nine^ 
Vol.  II.  36 


this  rait. 
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Fall  Term 
1884. 

P^gue 
vs. 


The  bill  in  thii 
C4Mfl;it8<Uega^ 
tiona  and  prayer 
for  relief,  in  va- 
rious modes,  a- 
gainsttbejndg't 
«1  law. 


teen  acres  wliich  thev  had  conveyed  lo  Sliotwell ;  and, 
on  the  same  day,  <hcy  conveyed  to  James  Brown,  two 
thousand  one  hnndred  and  sixty  nine  acres,  including, 
as  was  then  believed,  the  land  which  Shotwell  had  re- 
conveved  to  them.  Poffue  undertook,  by  his  separate 
covenant,  to  pay  to  Shotwell,  eisrhteen  months  after  the 
date  of  the  convevance,  four  dollars  an  acre,  as  the  en- 
fire  consideration  for  the  interference  then  of  anascer- 
tained  quantity,  but  which,  as  Po^ue  alleges,  tras  esti- 
mated at  seventy  five  acres. 

Afterwards,  not  being  able,  in  conssequence  of  doubts 
respecting  the  true  position  of  Mofsby's  four  hnndred 
acre  survev,  to  ajrree  as  to  the  extent  of  the  interference 
between  that  survev  and  the  two  hundred  and  nineteen 
acres — the  one  party  contending  for  about  one  hundred 
and  forty  three  acres,  and  the  other  for  about  thirteen 
acres, — Shotwell  sued  Pogue  on  his  covenant ;  and,  in 
August,  1837,  Shotwell  having  died,  and  the  suit  hav- 
ing been  revived  in  the  name  of  his  administrator,  judg- 
ment was  rendered  againiKt  Pogue,  for  seven  hundred  and 
thirtvfive  dollars,  in  damages. 

To  enjoin  that-  judgment,  Pogue  filed  a  bill  in  chan- 
cery agninst  the  administrator  and  heirs  of  Shotwell 
and  against  Bodley  and  the  heirs  of  Hughes — alleging 
that  the  jury  had  lieen  grossly  mistaken  as  to  the  ex- 
tent of  the  interference  for  which  he  had  covenanted 
to  pay ;  that  fifty  acres  of  that  interference,  as  the  jury 
must  have  established  it,  had  been  conveyed  by  Shot- 
well  to  one  Dye,  previously  to  his  conveyance  to  Bodley 
.&Co.,  and  therefore,  to  that  extent,  Shotwell  had  no 
title,  and  the  consideration  had  failed  ;  that  Shotwell 
bad  never  stirrendered  the  possession  of  the  land  whjch 
he  had  reconveyed  to  Bodlev  &  Co.  and  that  his  heirs 
still  retained  the  possession,  although  neitherBrown^s 
deed  to  him,  nor  the  conveyance  by  Bodley  &  Co.  to 
Brown,  including  the  whole  of  it ;  that,  from  his  own 
calculation,  upon  what  he  deemed  the  proper  dala^  he 
inferred  that,  assuming,  as  the  jury  must  have  done, 
one  hundred  and  forty  three  acres  as  the  quantity  for 
which  he  had  covenanted  to  pay  four  dollars  an  acre, 
credit  had  not  been  given  in  the  assessment  of  damages. 
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for  one  hundred  and  ninety  dollars  which  he  had  paid    Fall  Term 
to  Shotwell,  in  August,  1614,  and   which  was,  rather       18  84. 
obscurely,  endorsed   on  the  covenant:  and  therefore        Pogue 
praying  for  an  injunction,  and  for  a  decree  for  a  cred-  ▼«. 

it  for  the  hundred  and  ninety  dollars,  and  for  the  land    ^*<>*«^^^»^ 
which  had  been  conveyed  to  Dye,  and  for  restitution 
of  the  possession  of  so  much  of  the  land  conveyed  by 
Shotwell  to  Bodley  &  Co.,  as  was  not  embraced  by  ^  , 

their  deed  to  Brown  ;  and  lastly,  and  more  comprehen- 
sively, for  a  perpetuation  of  the  entire  injunction,  and 
a  restitution  of  a  part  of  the  one  hundred  and  ninety 
dollars,  on  the  ground  that,  (as  he  alleged  and  averred 
that  he  could  prove,)  the  true  extent  of  the  interfer* 
ence  was  not  one  hundred  and  forty  three  acres,  and 
did  not  exceed  about  thirteen  acres. 

The  circuit  court  having  |)erpetuated  the  injunction  Decree  of  tbe 

for  the  one  hundred  and  ninety  dollars  and  legal  int^r-  ^"?^^^  ^"^*  * 

•^  ^^  wriM  01.  error 

est  thereon  from  the  time  of  payment,  and  dissolved  it  by  iMtfapartiee. 
for  the  residue  of  the  judgment,  without  making  any 
further  or  other  decree  in  favor  of  Pogue,  both  parties 
have  prosecuted  writs  of  error. 

We  have  been  unable  to  perceive  sufficient  ground  for  Decree,  enjoin 

periM*tuating  the  injunction  for  the  payment  of  one  hun-  !"«  $^^^  wHh 

dred  and  ninety  dollars,  made  in  1814.     For,  ahhough  an  am^rwhich 

the  administrator  concurred,  in  his  answer,  so  far  with  Pogne  had  paid . 

•  1      «     '  ■.■*«•       I      ■  'ii  •      .     •         I  *®  Shotwell  be- 

the  calculation  exhibited  in  the  bill,  as  to  be  induced  to  fore  rait,  and 

admit,  as  a  probable  deduction,  that  the  jury  had  not  ^tbit*"th?^il 

considered   the  endorsement  on  the  covenant,  of  the  ry  failed  to  al- 

credit  for  one  hundred  and  ninety  dollars,  and  there-  r°7fr^^iup 

fore  had  not  included  it  in  their  estimate  of  the  dama-  pearing,  by  a 

ges;  nevertheless  it  is  demonstrable,  tliat  both  parties  on^e^tfa^a^oa 

were  mistaken  in  their  conjectural  calculations,  and  '^'"ch  the  vor- 

that  the  one  hundred  and  ninety  dollar  credit  must  up,  that  the  jn 

have  been  allowed  by  the  jury.     It  is  evident,  that  the  ^jdiaalloH  thy 
,.-,  ^  •...!.  ■         credit  — though 

basis  ot  the  assessment  was  a  decision  by  the  jury,  that  the  answer  eon' 

Mosby's  survey  of  four  hundred  acres  interfered  with  ^^^  ^**®*  ^^^T 
the  two  hundred  and  nineteen  acres  conveyed  by  Bod- 
ley &  Co.  to  bhotwell,  to  the  extent  of  one  hundred  and 
forty  three  acres,  as  contended  for  by  Shotwell  in  the 
action  at  law.  It  is  equally  evident  that,  in  order  to 
make  the  amount  of  the  verdict,  (seven  hundred  and 
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Fall  Term    twenty  five  dollars,)  interest,   whether  erroneously  or 
^  ^  '  ^  *       not,  was  allowed  from  the  time  when  Pogue  was  to 
Pogue        P^X'  ^^  ^^^  ^^^  of  ^^^  verdict.     And  it  is  indisputably 
Jllh !.«    certain,  that,  afitr  deducting  the  hundred  and  ninety  dot- 
lan^  those  data  would  produce  a  balance  rather  larger 
than  the  amount  of  the  verdict.     Hence,  as  Pogue  did 
not  positively  affirm,  and  Shotwell  did  not  positive- 
ly admit,  that  the   hundred  and    ninety  dollars  had 
been  pretermitted  by  the  jury,  but  the  opinion  of  each 
of  them  was  an  erroneous  deduction  from  presumed 
premises,  and,  as  there  is  not  only  no  other  evidence  of 
any  omission  or  mistake  by  the  jury,  but  intrinsic  proof 
that  the  credit  of  ene  hundred  and  ninety  dollars  was 
deducted  in  assessing  the  damages,  we  feel  constrained 
to  decide  that  Pogue  has  not  shewn  that  he  was  entitled 
to  that  credit  again. 
Eevenal,  tlio,       But  we  must  also  reverse  the  decree  for  error,  in  oth- 
fer  Pogue.         gy  respects,  prejudicial  to  Pogue. 

Chancery  can-       ^^  ^^  satisfied  that,  although  the  verdict  may  have 

iwi  relieve  a-  |,een  grossly  and  manifestly  erroneous  in  assuming,  as 

Sent,  upon  the  tnust  have  been  done,  so  great  an  interference  as  one 

.  gronnd  that  the  hundred  and  forty  three  acres,  no  sufficient  ground  has 

yerdictwaa  ren-  j  '  e 

dered  exoeeaiTe  been  established,  or  even  alleged,  for  authorizing  a  re- 

dBcUoM^rtbe  ^'8^0"  o*"  niodification  of  the  judgment  by  the  chancel- 

jury,  from  the  lor.     The  only  appropriate  remedy  was  an  appeal  to 

ttial^t^bw^^u  ^'**'*  court,  there  being  no  proof,  or  satisfactory  allega- 

the  only  remo-  tion,  that  Pogue  had  not  ample  opportunity  for  making 

.^'       .'  all  the  proper  preparation. 

seeaionofland.  Nevertheless,  we  are  of  opinion,  that  Pogue  is  enti- 

JfJ^*^^^  tied  to  some  relief  in  a  diflerent  mode.     Mosby's  sur- 

on  which  there  vey  of  four  hundred  acres,  laid  down  as  Pogue  insisted, 

c!a!m*"^to"hjli  ^^^^^  ^^^  j"^)'*  *^  ^^^  '>®®"  originally  made  and  should 
grantor ;  who  be  established,  and  as  we  too  are  strongly  inclined  to 
io7a7$4im'a!  think  it  was  made,' and  should  be  settled,  includes  only 
•e,  for  it— the  about  thirteen  acres,  of  the  two  hundced  and  nineteen 
nnlmown.  Ina  Acrts  conveyed  by  Bodley  &  Co.  to  Shotwell ;  which 
rait,  by  the  ad-  interference,  whatever  it  may  be  in  quantity,  is  embrac- 

ministrator     of  ,  ^  j  f 

the  obligee  in  ed  by  the  deed  from  Bodley  Sl  Co.  to  Brown,  and  the 
^l^^^^ihTSS  deed  from  him  to  Shotwell,  and  does  not  include  any 
Bean tim«,) the  p&rt  of  the  fifty  acres  conveyed  by  Shotwell  to  Dye. 
eJI^*Srtr^e  ^^^  consequently,  according  to  this  view  of  the  case. 
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as  Sliotwell  had  reconveyed  to  Bodley  &  Co.  nothing    Fall  Term 
but  the  interference,  and  as  Pogue's  obligation  was  given       ^  ^  ^  ^* 
for  that  consideration  alone,  there  would  be  no  ground        Pogue 
for  a  perpetuation  of  the  injunction  to  any  extent,  or  for    ^^^Z"- 
any  decree  for  restitution  of  possession. 

But,  laying  down  Mosby's  survey,  as  the  jury  must 
have  decided  that  it  should  be  laid  down,  so  as  to  pro-  ^^  •?<>  jn<^'t 
duce  an  interference  to  the  extent  of  one  hundred  and  xhe  interferl 
forty  three  acres,  it  will  include  a  part  of  the  fifty  acres,  encewM  really 
which  Shotwell  had  conveyed  to  Dye,  and  a  considera-  represeDtaUveT 
ble  portion  of  ShotwelPs  two  hundred  and  nineteen  a-  f^^  decedent 

*  (toe  no  paitiei 

cres,  not  embraced  by  the  deed  from  Bodley  &  Co.  to  to  the  suit  at 
Brown,  when  truly  applied^  and  some  land  also  not  in-  l*^  fr^^Jl^^JI 
eluded  in  Brown's  deed  to  Shotwell.  If  then  this  be  mg  that  fact,  ia 
the  true  position  of  Mosby's  survey  of  four  hundred  JJJy^*  f",  *jjjj^f 
acres,  it  is  evident  that,  as  Shotwell  reconveyed  to  Bod-  sgvnsttliejadg- 
ley  &  Co.  the  whole  interference,  or,  in  other  words,  ^\'  reconvey 
the  one  hundred  and  forty  three  acres,  ShotwelPs  re-  **»•  ^^  •c'«. 
presentatives  should  surrender  the  possession  of  so  much  \t  as  they  hold; 
of  that  quantity  as  Brown  did  not  convey  to  him,  and  "d,  till  they  da 

■        I  T»    "11        o    ^       •      1  I  80,  the  injaoc- 

so  much,  also,  as  Bodley  &  Co.  had  not  conveyed  to  tionmaybecoa 
Brown,  excepting  the    parcel    covered  by  Shotwell's  ^^'Jjf '^^fu**^ 
conveyance  to  Dye,  previously  to  his  deed  to  Bodley  &  cannot  restore, 
Co.,  and  for  which,  as  Shotwell  had  no  title  to  it,  his  Sd'^pro*?^^ 
representatives  should  account.     Whether  such  be  the  the  whole,  they 
true  position  of  Mosby's  survey,  or  whether  its  proper  andthusfhrthe 
and  actual  position,  as  originally  made,  will  include  one  injanction  may 
hundred  and  forty  three,  or  only  thirteen  acres,  of  the       P«"P«^"* 
two  hundred  and  nineteen  acres  conveyed  by  Bodley  & 
Co.  to  Shotwell,  should  not  be  deemed  material  in  this 
suit ;  for,  as  the  administrator  has  obtained  a  judgment 
for  damages,  for  the  one  hundred  and  forty  three  acres, 
and  could  not  have  been  entitled  to  any  judgment  what- 
ever, unless  he  had  prevailed  on  the  jury  to  decide,  that 
the  interference  was  to  that  extent,  he  is  so  far  estopped 
that  he  should  not  be  permitted  to  prove  that  the  true 
interference  is  only  thirteen  acres,  or  other  quantity 
less  than  one  hundred  and  forty  three ;  and  certainly 
equity  could  not  permit  the  administrator  to  coerce  the 
damages  adjudged  to  him  for  one  hundred  and  forty 
three  acres,  and  also  suffer  the  heirs  to  hold  the  same 
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Pall  Term  land,  on  Ihe  ground  that  the  actual  and  true  intcrfcr- 
^  ®  ^  *  •  dice  is  only  to  the  extent  of  about  thirteen  acres,  and 
Fogue  ^^^^  ^^^y  ^^^  "^^  estop|>cd  by  the  trial  or  the  judgment 
•vs.  at  law,  to  which  they  were  no  parties.     The  representa- 

ShotweU^r.^  ^.^^  ^^^  ^^^  entitled  to  both  the  judgment  and  the  land 
for  which  it  was  given.  Pogue  is  surely  entitled  to  be 
relieved  from  such  manifest  injustice,  and  a  court  of 
equity  is  the  appropriate  forum  for  the  proper  adjust- 
ment of  the  equity  resulting  from  such  a  state  of  case, 
produced  by  great  and  unaccountable  mistakes  by  Brown 
and  Pogue  and  Shotwell  himself.  When  Brown  con- 
veyed to  Shotwell,  he  labored  under  a  mistake  as  to  the 
true  boundary  of  the  deed  from  Bodtey  &  Co.  to  him- 
self; for  it  is  evident  that  he  conveyed  to  Shotwell,  land 
which  Bodley  &  Co.  had  never  conveyed  to  him,  ac- 
cording  to  the  true  boundary  of  their  deed,  running  to 
D  on  the  plat.  It  seems  to  us,  then,  that  Pogue  is  en- 
titled to  a  perpetuation  of  his  injunction  to  so  much  of 
the  judgment  as  must  have  been  given  for  the  quantity 
of  land  included  by  ShotwelFs  deed  to  Dye,  and  by  the 
survey  of  Mosby,  when  laid  down  in  the  manner  in 
which  the  jury  must  have  deemed  it  to  lie ;  and  to  a 
perpetuation  also,  of  the  entire  injunction,  until  the 
heirs  of  Shotwell  shall  make  restitution  of  ail  the  resi- 
due of  the  land  embraced  by  the  one  hundred  and  forty 
three  acres,  and  not  included  by  the  deed  from  Bodley 
&  Co.  to  Brown ;  and  also,  if  such  restitution  shall  be 
made,  to  a  perpetuation  of  the  injunction  for  the  value 
of  the  rents  and  profits  of  the  land  so  restored,  to  be  as- 
certained by  the  court. 

It  does  not  appear,  that  Brown  had  any  other  availa- 
ble title  than  that  conveyed  to  him  by  Bodily  &  Co. ; 
nor  does  it  appear,  that  Shotwell  had  any  other  right 
than  that  which  he  derived  from  Brown  and  from  Bod- 
ley &  Co.  A  restitution,  or  injunction,  therefore  to  the 
extent  which  has  just  been  suggested,  seems  to  be  but 
right  and  equitable,  and  will  only,  so  far,  place  the  par- 
ties in  slcUu  quo. 

Brown,  as  he  is  no  party,  will  not  be  affected  by  this 
opinion. 
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Wherefore,  it  is  decreed  by  this  court,  that  the  decree    ^a^*  'T®' "^ 
of  the  circuit  court  be  and  the  same  is  hereby  reversed,       18  8  4. 
and  the  cause  remanded,  for  a  decree  according  to  the 
foregoing  opinion. 


Arnold  vs.  Leathers.  ejectmekj. 

[Mr.  Haggin  for  tho  AppaUant :  BCr,  Crittenden  for  the  Appellee.] 
From  tb£  Ciecuit  Goukt  for  Campbell  County. 
Chief  Justice  Robertson  delivered  the  Opinion  of  the  Court. 

Whether  the  plaintiff  in  error  was  entitled  to  a  new  Abillofexcep- 

trial,  depends  solely  on  the  question,  whether  there  is  tjons  may  he 

.  .11     *  .  1  •   I    /i  .  ,  «  signed  by  three 

any  bill  of  exceptions  which  this  court  can  regard  as  a  by-standera^np- 

leisal  certification  of  the  proofs  on  the  trial.  f°  there&saJof 

^  .,■.,.-  •         .  the  judgeto  sign 

A  paper  purporting  to  be  a  bill  of  exceptions  is  pre-  it,  (Act  of  '9S, 
sented.  But  it  is  not  sifirned  either  by  the  Judge,  or  by-  ^^g'  gfj,2tn"i 
standers.  Three  persons  certify  that  the  bill  of  excep-  to  the  bill  itself 
tions  was  presented  to  the  Judge,  and  he  refused  to  sign  "Mffici^mt^at- 
it ;  and  the  Judge  states  an  insufficient  reason  for  his  re-  testation  of  its 
fusal.  The  case,  therefore,  is  of  that  class  provided  for  [hey  '8igL7i^ot 
by  an  act  of  1793,  1  Dig.  188.  In  such  a  case,  when  the  the  bill,  but  a 
circuit  judffe  shall  have  refused  to  sign,  and  for  that  re-  bg  that ^it  was 
fusal  assigned,  either  no  reason,  or  insufficient  reasons,  PTf'^^^JP  J^ 
the  record  should  shew,  that  the  bill  of  exceptions  con-  le  refused  to 
tains  the  truth  ;  and  the  signatures  of  three  bystanders,  '«"  it^^^jJuon 
affixed  to  the  bill  itself  roight  be  a  sufficient  attestation  thatth  bill  con 
of  its  truth ;  because,  by  signing  it,  the  bystanders  at-  ^^y'h*"*^^^^ 
test  its  truth  ;  and  the  fact  that  the  ^udge  did  not  con-  pear  by  the  re- 
trovert  its  truth,  is  a  confirmation  of  the  attestation.        Snnor!wei?e 

But  here  there  is  no  such  attestation.     The  collateral  it  ^  an  exem- 
Mrtificate  that — the  bill  of  exceptions  was  prsHnted  to  pro^'^on^  the 
the  Judge,  and  that  he  refused  to  sign  it,  cannot  be  con-  ^^'^  below. 
strued  as  importing  that  the  bystanders  knew,  or  meant 
to  certify,  that  the  facts  stated  in  it  are  true. 

Wherefore,  we  are  constrained  to  affirm  the  judg- 
ments 
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Chancery.  Couchnian  against  Boyd. 

[Mr.  Crittenden  for  the  Appellant :  Mr.  Owsley  and  Mr.  John  Trimble  for 
the  Appellee.] 

From  the  Circuit  Court  for  NxcHo^Aft  Couwty. 

October  17.        Judge  Nicholas  deliversd  the  Opinion  of  the  Court. 

After  a  jadg't  Boyd,  being  the  equitable  proprietor  of  a  house  and 
fo/^fjnjje*^  lot,  as  assignee  of  a  bond  for  the  title,  sold  the  house 
make  the  con-  and  lot  to  Couchman,  and  gave  a  bond  for  the  convey- 
ligor<»nnol!'in  ^^^  ^^  ^^^  ^'^'^  when  the  purchase  money  should  be 
general, enforce  paid.  Couchman  took  possession  and  has  held  it  ever 
Son*ofth?^n-  since.  The  last  of  the  purchase  money  was  collected 
trrict,  or  obtain  by  execution  the  25lh  December,  1825.  Couchman 
chancery  from  instituted  suit  on  the  bond,  the  6th  September,  1826, 
l!!Sr^'*^Sntlhlre  *"^  obtained  judgment  against  Boyd  for  failing  to  con- 
are  exceptions :  vey.  On  the  19th  of  September,  1826,  before  v^erdict 
chMerklTewthe  ^^  judgment,  Boyd  obtained  the  title,  and  then  execut- 
stateoftheven-  ed  and  tendered  Couchman  a  deed  for  the  property, 
w\^f\he  pw^  which  he  refused  to  accept.  Couchman  was  aware  of 
chase;  had  re-  the  situation  of  the  title  at  the  time  of  his  purchase*. 
thiaed  \o  hokl  '^  ^'^es  not  appear  that  he  ever  made  any  demand  for  a 
the  possession;  conveyance,  or  that  he  had  been  prejudiced  in  any  way 
jury  for  want  ^X  reason  of  his  not  having  received  it  before  the  ten- 
<>T  ?**®  ,H*j  der  made  by  Boyd.  Shortly  after  the  rendition  of  the 
all  the  pur-  judgment,  Boyd  filed  his  bill  for  injunction  against  the 
th^^lT"*^~  judgment,  and  for  a  sfieoific  enforcement  of  the  con- 
roent  enforced  tract.  It  IS  inferrable  from  the  answer  and  proof,  that 
dor*"bcforVthe  ^^^^^^^  ^^c  payment  of  the  purchase  money,  and  the 
suit,  had  ap-  institution  of  the  suit  at  law,  Boyd  had  apprized  Couch- 
ch^r  ^Swt^'he  ^^^  ^^  '***  readiness  and  willingness  to  convey  the  title, 
was  ready  and  at  any  time  that  he  might  desire  it,  and  it  does  not  ap- 
vey!Md%OTdI  pear  that  the  latter  made  any  objection  to  receiving  it, 
ingthe  suit,  had  or  insisted  upon  an  immediate  conveyance.  He  stated 
piete"titie,  and  to  a  witncss,  that  he  could  obtain  it  at  any  time  from 
tendered  a  deed  Boyd.  The  circuit  court  granted  the  relief  prayed  for, 
and  Couchman  has  appealed. 
•Upon  the  state  of  case  here  presented,  Boyd  could 
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4iare  compelled  Couchman  to  take  the  title,  provided    ^^^^  '^^'o^ 
he  had  applied  to  the  chancellor  for  that  purpose,  at       i^^^- 
any  time  before  the  judgment  at  law,  as  was  determin- 
ed in  Woodson  vs.  Scotty  1  Dana^  470. 

The  only  question,  therefore,  is  whether  the  permit- 
ting  judfirment  to  go  against  him,  before  he  filed  his  ^|^^hu  mut] 
bill,  has  so  altered  the  attitude  of  the  parties  as  to  pre-  n«itl>«r  refused 

I    J    al   ^      1*  r  "the    title,   nor 

dude  that  relief.  demtndedit,Ber 

Several  of  the  cases  decided  by  this  court,  speak  of  evinced  any  die- 

"^  ,  .        *  position  to  re- 

that  9ii  an  important,  if  not  a  controlling  circumstance  Mind  the  con« 

upon  the  question  of  specific  performance  at  the  in-  S2!der^(iecJl 
stance  of  the  vendor.  It,  no  doubt,  should  in  the  gen-  camitanoee,  he 
eral  be  so  treated.  But  some  exceptions  to  the  rule  Jj^  ^"tuie! 
have  been  heretofore  recognised,  and  there  may  still  not  with  itend- 
be  others.  Sit'Sli:^- 

It  was  decided  in  Woodson  vs.  Scott,  that  the  bare  fact  *!>«.  iDJ«action 
of  suit  having  been  brought  on  the  bond  before  tendec  perpetaated^ex- 
of  a  conveyance,   was  not  of  itself  sufficient  to  prevent  ««P*  •■  ••  l^ 

£  r  1  4  *  *»■*■ '  thnefar. 

a*  specific  performance;  and  we  are  not  aware  of  any  it  is  dissoiTed, 

case  in  which  it  has  been  held,  that  the  judgment  would  withdamoges. 

preclude  the  vendor  from  relief,  where  the  tender  was 

made  before  judgment.      In  none  of  the  cases  where 

relief  has  been  refused,  had  the  purchaser  been  plaf*ed 

in  the  wrong  by  a  tender  and  refusal  to  accept  before 

judgment. 

The  purchaser's  remaining  quietly  in  possession,  mak- 
ing no  demand  of  a  deed,  and  doing  no  act  indicative 
of  a  determination  to  rescind  the  contract,  is  well  cal- 
culated to  lull  the  vendor  into  security,  and  induce  the 
absence  of  that  prompt  diligence,  in  the  tender  of  a 
deed,  which  might  otherwise  be  expected.  This  effect 
is  still  more  apt  to  be  produced,  where,  as  here,  the 
vendor  had  apprized  the  purchaser  of  his  readiness  and 
willingness  to  make  the  deed  at  any  time  when  it  would 
suit  his  convenience  to  receive  it,  without  any  com- 
plaint made  of  the  delay  that  had  then  occurred,  or  de- 
mand for  an  immediate  execution  of  the  deed.  It 
would  be  rigorous  in  the  extreme,  to  say,  that  the  vendor 
bad  b^n  culpably  negligent  in  permitting,  under  such 
circumstances,  nine  months  only  to  elapse,  before  ho 
made  the  tender.    It  may  therefore  be  well  assumed 
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that,  at  the  time  the  deed  was  tendered  in  this  cas0, 
Boy^  was  not  in  culpable  default :  Couchroan  ought  to 
have  received  it.  .  A  court  of  equity  would,  if  then  ap- 
plied to,  have  compelled  him  to  receive  tlie  deed.    Tiie 
court  could  only  do  this  on  the  ground,  that,  at  the  time 
of  the  tender,  it  was  his  duty  to  have  accepted   tlie 
deed,  and  this  duty  could  only  be  enforced,  because  it 
was  the  right  of  the  other  to  demand  its  enforcement. 
Though  such  tender  is  no  answer  to  the  action  at  law 
on  the  bond,   yet,  according  to  the  view  which  equity 
takes  of  the  matter,  the  attitude  and  rights  of  the  par- 
ties are  then  fixed ;  and  it  surely  cannot  be  competent 
for  the  vendee  to  absolve  himself  from  that  attitude, 
with  its  accompanying  duties,  by  any  act  dependent  on 
his  own  volition — whether  his  own  merely  ,or  that  of  a 
court  of  law  obtained  at  his  instance  and  through  his 
f»rocurement.     The   judgment  thereafter    rendered  by 
his  procurement,  would   be  in  direct   violation  of  his 
then  existing  obligations  and  duties  towards  the  vendor* 
if  it  were  to  have  the  effect  of  releasing  him  from  those 
obligations  and  duties.      The  judgment  so  obtained, 
cannot  be  successfully  relied  upon  by  him,  as  an  advan- 
tage fairly  and  properly  obtained,  of  which  equity  has 
no  right  io  deprive  him.     An  advantage  that  is  obtain- 
ed in  violation  of  our  equitable  duties  towards  others, 
can  never  be  viewed  by  a  court  of  equity  as  fairly 
and  properly  obtained.     On  the  contrary,  to  relieve 
against  legal  advantages,  obtained  in  derogation  of  equi- 
table duties,  is  the  broadest  and  most  comprehensive  head 
of  equity  jurisdiction  and  power. 

The  court  therefore  did  right  in  restraining  Couch- 
man  from  recovering  back  the  purchase  money,  and  in 
compelling  him  to  take  the  title.  But  as  he  was  in  no 
default  at  the  time  he  brought  his  suit  at  law,  he  had  an 
equitable,  as  well  as  legal  right,  to  proceed  in  that  suit, 
for  a  recovery  to  the  extent  of  his  costs  at  law,  and  he 
should  not  have  been  restrained  therefrom. 

Decree  reversed,  with  costs,  and  cause  remanded,  with 
instructions  to  modify  the  decree,  so  far  as  to  dissolve 
the  injunction  with  damages,  to  the  extent  of  the  cost 
of  the  action  at  law. 
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Henderson  vs.  Stringer.  Ass^^MfsiT. 

[Sir.  Canningham  for  Plaintiir:  Mr.  Owsley  for  Defendant} 

From  the  Circuit  Court  r«R  Pux.aski  Couittt. 

Judge  Nicholas  delivered  the  Opinion  of  the  Court.  October  2i>. 

This  action  was  brought  for  the  board  and  funeral  ez*  Stateneatoftfafer 
penses  of  the  defendant's  wife.  **^' 

She  voluntarily  left  her  husband,  and  for  four  years 
previous  to  her  death,  lived  apart  from  him — most  of 
the  time  at  her  mothers,  but  for  the  last  six  months^  at 
the  house  of  the  plaintiff,  who  was  her  brother-in-taw. 
During  the  time  she  was  at  plaintiff's  houtse,  she  wassick, 
and  unable  to  do  any  thing  towards  earning  a  support 
She  was  properly  attended  till  her  death,  and  then  buried 
at  the  plaintiff^  expense.  She  had  no  means  Of  subsistence 
of  her  own,  and  none  were  provided  by  the  defendant. 

The  separation  was  not  produced  by  any  personal 
violence,  on  the  part  of  the  husband,  inflicted  or 
threatened  ;  nor  was  he  otherwise  guiky  of  any  miscon* 
duct,  such  as  would  justify  her  in  leaving  him.  She 
left  him  notwithstanding  his  persuasions  and  remon* 
ttrances  against  her  doing  so.  He  requested  her  return, 
on  tnore  than  one  occasion,  after  the  separation  and  pre^ 
vious  to  her  stay  at  the  house  of  plaintiff,  which  she 
refused.  Whilst  at  the  house  of  plaintiff,  he  visited 
her  two  or  three  times,  and  at  the  first  of  these  visits, 
again  requested  her  to  return  to  his  house.  She 
expressed  a  willingness  to  do  so,  but  said  she  was  too 
weak  to  ride.  The  witness  also  stated,  that  durin|p 
this  visit,  ^^she  went  off  on  foot,  and  was  gone  about  Mt 
hour  and  a  half,  but  where  she  went,  he  did  not  know." 

Upon  proof  exhibiting  substantially  the  foregoing  rastmcimft 
state  of  case,  the  court  instructed  the  jury,  that,  *Hhe 
plaintiff  couU  not  recover  for  the  board  of  the  defen- 
dant's wife,  unless  tliere  was  proved  an  express  agree- 
ment on  the  part  of  the  defendant,  to  pay  for  it.    Bift 
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Fall  Term  if  they  believed,  he  had  driven  his  wife  off  «by  beating 
*fAl*  her,  or  by  other  treatment  which  she  could  not  be  rea- 
sonably required  to  endure,  that  he  was  liable  to  plain-  - 
tiff  for  her  board ;  and  that  defendant  was  liable  for 
her  nursing  and  burial  expenses,  unless  she  had  eloped 
from  defendant  without  pro|)er  cause." 
JadgmMit  for  Under  this  instruction  the  jury  found  a  verdict  for 
^^  ***  the  defendant,  which  the  court  refused  to  set  aside. 
An  expre9$  The  instructign  is  somewhat  carelessly  drafted,  and 
foi^boiird*  b  nS  *'*  Mveral  parts,  in  consequence,  not  altogether  recon* 
neoeMarjtopra  cilable  with  each  Other.  The  first  member  of  it,  was 
ISss)  1  %ig,  probably  given  with  an  eye  to  the  Virginia  act  of  1603. 
4M,  firom  de-  But,  according  to  the  construction  given  to  that  act  by 
coTflfy.  mhe«i  ^^^^  court,  there  is  no  need  of  the  express  promise  to 
tertam«r  gives  pay  required  by  the  instruction  ;  and  it  would  be  suffi- 
deriUiid  dia-  cient,  in  a  case  circumstaViced  like  this,  if  the  plaintiff 
tmeUy,  that  hjg  jj^d  distinctly  informed  either  the  wife  or  husband,  that 
notnTeninboi-  ^her  stay  at  his  house  was  not  to  be  considered  in  the 
si  Md  fo?.  U  '*«**^  ^^  ™®''®  hospitality,  but  that  he  should  require  re- 
will  uke  the  muneration  therefor,  in  order  to  exempt  the  case  from 
^^ioBoftbo  ^^^  operation  of  that  act.  The  distinction  is  not  mate- 
Btatote.  rial  as  to  any   bearing  upon  the  facts  as  made  out  in 

proof,  and  Is  merely  suggested,  because  the  case  may 
assume  another  aspect  at  a  futare  trial.  We  deem  the 
insruction  substantially  erroneous  on  other  grounds. 

The  husband  la       The  law  undoubtedly  imposes  upon  a  husband,  in 
bovnd  to  main-     ,  ,     .        ,  ,.       •         ■         ...        .  .        .i.  ■ 

tain  his  wife ;  the  general,  the  obligation  of  maintaining  his  wife,  and 

Sf  off*  ^r»o  ^^  ^*  compellable  to  find  her  necessaries.     It  is  true,  al- 

traau  her  aa  to  80,  that  if  he  abandons  her,  or  drives  her  off,  or  by  cruel 

iMhim^toBti-  ^^  improper  usage,  compels  her  to  abandon  him,  he 

tlea  her  to  ere-  gives  her  credit  for  necessaries,  suitable  to  his  estate  and 

saiies?'^  Birtfor.  degree,  wherever  she  can  procure  them.     But  still  his 

ftoanl, whenhe  liability  therefor,  is  the  result  of  a  contract,  either  ex- 

the  wife,  had  fTtsn  or  implied  on  her  part,. and  for  board  obtained  un- 

not  declared  his  der  the  circumstances  of  this  case,  the  law  will  imply 

claim  it,  :'i  Dig.  HO  contract,  unless  the  plaintiff  had  declared  his  inten'* 

«ahilit5^"'***  tion  not  to  furnish  it  gratuitously. 

The  hosband'a       During  cohabitation,  the  husband's  assent  to  the  wife's 


O] 


to  hia  contracts  for  necessaries  for  herself  and  family,  may  be, 
^br^oMOiaries  «nd  generally  ought  to  be,  implied. 
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When   she  elopes  with  an  adulterer,  or  voluntarily    Fall  Tt»rm 
leaves  her  husband  and  lives  apart,  without  improjier       ^  ^  ^  ^  • 
usage  from  him,  there  being  no  ground  for  inferring  his    Henderson 
assent,  it  cannot  6e  implied,  and  he  is  not  bound  by  her  vs. 

contracts  for  necessaries.     But  it  has  been  held  that  his         ^^n^^'^ 
assent  shall  generally  be  intended,  if  after  separation  he  famii^/g^  hn- 
a^cain  receives  her,  so  also,  if  she  oSj&rs  to  return,  and  plied  during  co- 
he,  without  sufficient  cause,  refuses  to  receive  her,  his  ^o,  when  aHe 
liability  upon  her  contracts  for  necessaries,  is  from  that  haselop^wUh- 
time,  revived,  and  he  stands  in  the  same  attitude  as  if  caose.    But  if 
he  had  then  wrongfully  turned  her  away.     The  princi-  ^^  receiT«  her 
pie  couched  in  the  latter  branch  of  the  instruction,  that  Beparation,  orif 
the  husband  is  not  liable  if  his  wife  elopes  without  l^^^^^i^J 
proper  cause,  is  therefore  correct  in  the  abstract ;  but  without    snffi' 
was  not  properly  qualified  to  suit  the  facts  of  this  case.  ^^  STJciji>!i 
For  the  defendant's  visits  to  his  wife,  during  her  stay  ber,  his  assent 
at  the  house  of  the  plaintiff,  and   his  proffer  to  take  her  ^r^ZJ^r^, 
back,  coupled  with   her  assent    thereto,   might   well  ihcnceforwnid, 
have  been  taken   by  the  jqry  as  a  reconciliation,  and  ^     ei  err   . 
equivalent  to  an  actual  taking  of  her  back,  provided 
they  believed  her  excuse  for  not  returning  was  well 
founded  and  not  merely  feigned.     If  they  believed  that 
a  bona  fide  reconciliation  had  taken  place,  and  that  their 
actual  cohabitation  was  only  prevented  by  her  inability 
to  travel,  they  might  well  have  charged  him  with  the  ne- 
cessaries furnished. 

It  is  for  not  having  referred  this  matter  to  the  determi- 
nation of  the  jury,  we  deem  the  instruction  erroneous, 
and  that  the  judgment  must  be  reversed,  with  costs, 
and  the  cause  remanded  for  a  new  trial  and  further  pro* 
ceedings  consistent  herewith. 
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Fall  Term 
1884. 


Debt.  McCormick  vs.  Young. 

[Mr.  CrittendoD  for  Plaintiff:  no  appeartnce  for  Defendant.] 

From  tKe  Circuit  Court  for  Livino«toh  County. 

October  21.        Jadge  Ukdsrwood  delivered  the  Opinion  of  the  Court. 

TheooTenantof  '^  Up  ON  a  covenant  running  with  the  land,  which  must 
renT'^nceraJ  concem  real  property  or  the  estate  therein^  the  assignee 
the  realt|r,  and  of  the  lessee  is  liable  to  an  action  for  a  breach  of  cove* 
Hgnee^ior  the  "^"^  committed  after  the  assignment  of  the  estate  to 

rent  dne   after  him."      1  ChiUy's  Pkod.  55. 

NoteToT^ndi  ^^''"gi  ^  ^*^®  assignee  of  McCormick's  lessee,  was 
given  for  rent»  liable,  in  the  action  of  debt,  for  the  rent  reserved,  and 
^iS^iTJS^^  which  became  due,  for  the  use  of  the  premises,  after 
ed  by  lease,  not  the  assignment  of  the.whole  term  to  Young. 
er^natnre!***So  '^  i*  ^''"®»  ^^^^  McCormick's  iessee  executed  notes  for 
not  tf  tingniih  the  amount  of  rent  reserved,  on  the  day  the  covenant  or 
wUoh  the  as^  ^^^^  ^^  entered  into.  But  these  notes  do  not  extin- 
•ignee  of  the  guish  the  rent — "  The  acceptance  by  a  landlord,  of  a 
ble,notwithath.  bond  for  rent,  is  no  extinguishment  of  the  rent,  because 
mS^^'hive^  the  rent  issuing  out  of  the  realty  is  a  debt  of  as  high  a 
to  the  notes  of  nature  as  a  specialty  claim."  1  CldUy^s  Pkod.  119.  It 
hnleswe^forit.  j^^^  ^^^  appear,  that  Young  parted  with  the  term  by 
assignment  after  it  came  to  him,  so  as  to  discharge  him- 
self in  any  manner. 

The  covenant  contains  a  promise  to  pay  so  much  rent 
quarterly*  This  covenant  in  consequence  of  the  privity 
of  estate,  bound  Young,  the  assignee  of  the  term. 
^  The  declaration  sets  forth  such  facts  as  shew  that  th^ 
plaintiff  was  entitled  to  recover;  and  we  think  they  were 
substantially  proved.  We  do  not  perceive  any  sufficient 
ground  to  justify  the  instruction  to  find  as  in  case  of  non- 
suit. 

Judgment  reversed,  with  costs>  and  cause  remanded 
for  a  new  trial. 
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Fall  Term 
1884. 


Jones  et  al.  vs.  Tipton.  Attu»irf 

[Mr.  Apperson  for  Plaintlfis  :  Mr.  Owtley  for  Defisndant] 
From  the*  Ciecuit  Court  for  Moktoombrt  Courtt. 
Chief  Justice  Robertson  delivered  the  OpiDion  of  the  Court.     Ociober  S4. 


'    »8B6 
lot     86 


The  only  question  deensed  essential  in  this  case,  is, 
whether  assumpsit  for  use  and  occupation,  can  be  main- 
tained by  a  vendor  against  his  vendee  of  land,  to  recover 
the  value  of  the  vendee's  use  of  the  land,  between  the 
date  of  the  contract  of  sale,  and  a  virtual  rescission  of 
that  contract,  by  a  judgment  for  damages  against  the 
vendor,  for  failing  to  convey  the  legal  title. 

Assumpsit  for  use  and  occupation  may  be  maintained, 
on  common  law  principles,  even  when  there  is  only  an 
implied  contract  to  pay.    Lggan  vs  Lewis^  7  /.  J.  Mar.  3. 

But  the  law  will  not  imply  a  contract  to  pay  rent 
when  the  occupant  held  as  a  vendee ;  because  he  held 
the  land  as  his  own  ;  and  therefore  the  relation  of  land- 
lord and  tenant,  so  far  as  rent  may  be  involved,  cannot 
be  inferred ;  and,  consequently,  although  the  contrary 
doctrine  was  laid  down  in  the  modern  case  of  Hall  vs. 
Vaughan  in  England,  it  is  well  settled,  in  this  country, 
and  in  England  too,  as  we  confidently  believe,  that,  as 
between  vendor  and  vendee^  assumpsit  for  use  and  occupa- 
tion cannot  be  maintained  on  an  implied  contract,  be- 
cause, in  such  a  case,  an  undertaking  to  pay  rent  will 
not  l>e  implied.  Smith  vs.  Stewart^  6  Johnson^  46.  Ban" 
^ofi  vs  Wardwell^  13  lb,  489.  Vandtrhtauoel  vs.  Siorre^ 
3  Can.  Rcpts,  208.  LiUle  vs.  Pearson^  7  Pick.  301.  Whea- 
tan'e  Selwyn,  549. 

Wherefore,  as  the  consequence  of  this  opinion  is  an 
affirmance  of  the  judgment  of  the  circuit  court,  that 
judgment  must  be  affirmed,  without  regarding  other 
points  presented  by  the  alignment  of  errors. 


Afliampeit,  for 
use  and  occn^ 
pation  (80  bc«- 
tween  landlord 
and  tenant)  may 
be  maintained, 
even  npon  an 
implied  eon- 
tract  10  pay.—* 
But— 

A  vendor  can- 
not mamtain  as-, 
flumpait  againat 
a  vendee t  fot 
his  me  of  the 
land,  while  in 
poaaesaion  un- 
der a  contract 
of  lale,  after* 
wards  rescind- 
ed. As  between 
them,  and  in 
this  view,  ihe 
relation  of  ten- 
ancy does  not 
exist;  and  thb 
law  implies  no 
promise  by  the 
vendee,  to  pay 
rent. 
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Pali  Terra 
1834. 


Chancebt.  Daniel  against  Ballard. 

[Mr.  Caperton  for  PlaintifT:  Mr.  Tamer  for  DeTendant.] 

From  the  Circuit  Court  for  Madisou  County. 

October  S4.  Chief  Justice  Robertsoit  delivered  the  Opinion  of  the  Court 

One  who  be-  Ballard,  as  a  co-surcty,  with  Daniel,  for  Caperton,  hav» 

eomesbooDdai  jng  paid  the  whole  debt,  obtained  a  decree  against  Ca- 

fnstlm^'and  for  perton,  for  onc  half,  and  against  Daniel  for  the  other 

tbobeneBt  of  a  rnoietv  thereof;  and  this  writ  of  error  is  prosecuted  to 

co-surety  (who  .•        .                                                             * 

afterwards  pays  reverse  the  decree. 

is\ot**^!aWe*to  '^*""®'  insists,  that  he  became  bound  as  surety  at  Bal- 

hiro.foreontri-  lard's  instance,  and  for  Ballard's  benefit,  and  that,  more- 

imtion.  ^jyg^^  if  YiQ  Yie  equitably  liable  to  Ballard  for  contribu- 

haa'^pnfd  ^he  t*®"  ^^  *"y  CJ^tcnt,  the  decree  against  him  is  for  too 

whole  debt, and  much. 

ooraret^foToon  Had  Daniel  proved,  as  he  alleged  in  his  answer,  that 

^bo°***ite  "^T  ^^  signed  the  joint  obligation  at  the  instance  and  for  the 

-  vtncjT   of  the  benefit  of  Ballard,  who  received  to  his  own  use,  in  pay- 

StlS^'Sra  to!^  ment  of  a  debt  which  Caperton  owed,  the  whole  amount 

cover.  for  the  loan  of  which,  by  the  obligee,  the  joint  bond  was 

Theanswerofa  given,  hc  (Daniel)  would  not  have  been  liable  to  make 

or!"°*»dmitting  any  contribution  whatever.     For,  though  the  liability 

his  insolvency,  ^f  c.o-8ureties  to  cach  other,  does  not  result  from  any 

IS  not  evidence  .                    ,        -            ,              ...                ^ 

of  that  fact,  a-  Contract  between  them,  but  from  the  equitable  princi- 

feld^nt— wi^st  P*®»  ^'^*^  *'*®  i°'"*  burthen  should  be  borne  equally  by 

rety.  each  ;  nevertheless  it  is  clear,  that  one  is  not  under  any 

This  coart,  ap-  equitable  obligation  to  another,  who,  for  his  own  bene- 

denreTfor  want  fit,  induced  him  to  become  a  co-surety.     But  this  alle- 

of  •y><?f»cj^  iration  in  Danicl'B  answer  is  unsustained  by  proof.     He 

fastainit.wnere  ©            ,         i.         .        i            i  • 

there  is  no  de-  must  therefore  be  deemed  m  every  respect,  a  co-surety 

the  decree  for  The  decree  against  Daniel,  is  for  rather  more  than  a 

farther  prepare-  ,            _    _        ^         •  .   •    t     i  ,               .  .  .      n  n       . 

lion  or  proof:  moiety  of  the  sum  which  h^td  been  paid  by  Ballard, 

butvriilrennaiid  g^^  there  is  a  much  more  formidable  and  comprehen- 

thecaasefordis-  .,..,,.             ,       ,                                *^ 

missal,  or  for  sive  objection  than  this,  to  the  decree. 
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Tlie  money  paid  by  Ballard  must,  prima  fadt^  be  deem*    FaH  Term 
ed  to  have  been  paid  to  the  use  of  Caperton,  the  princi- «     18  8  4. 
pal  obligor  ;  and,  as  DaniePs  only  equitable  obligation        DanUl 
is  that  of  bearing  his  equal  part  of  the  burthen,  and  of  vt. 

sharing  equally  the  risk  of  eventual  loss,  which  devolv-  -  '^^ 

ed  on  Ballard  and  himself,  as  co-sureties,  his  liability  to  "e**pro^*wm 
Balhird  is  altogether  contingent,  and  depends  on  Caper-  justify. 
ton's  insolvency      Pearson  ^  Co,  vs>  Duckham^  3  LUtelVs 
Rep,  S86.     Poignard  vs.  Vernon  ^c.  I  Mon.  47. 

As  against  Daniel,  there  is  no  proof  of  Caperton's  al- 
leged insolvency.  The  answer  of  Caperton  is  not  evi- 
dence against  Daniel ;  and  his  solvency  or  insolvency  is 
a  fact  neither  char^i^ed,  nor  presumed,  to  be  within  Dan* 
lel's  personal  knowledge. 

Wherefoi-e,  as  the  record  contains  no  intimation  of 
6a|)ertOH'8  insolvency,  excepting  the  allegation  in  the 
bill  and  the  admission  in  Caperton's  answer,  the  decree 
against  Daniel  must  be  reversed. 

As  there  is  no  defect  of  parties,  but  only  a  defect  of 
proof  to  sustain  the  decree  against  Daniel,  this  court 
cannot  open  the  case  for  further  preparation  or  proof 
•n  either  side.  # 

But  as  Ballard  is  entitled  to  restitution  of  the  whole 
amount  which  he  paid,  it  is  but  equitable  that  the 
whole  decree  should  be  reversed,  and  the  .cause  re- 
manded, with  instructions  to  render  a  decree,  upon  the 
general  prayef  for  relief,  against  Caperton,  for  the  whole 
amount  paid  by  Ballard,  as  his  surety,  and  to  dismiss  tha 
bill  as  to  Daniel. 

Vol.  II.  38 
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Pall  Term 
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TiTDicTMENT.  PtyoT  VS.  Thc  Commonwealth.    / 

[Mr.  Ha^D,  Mr.  M.  C.  Johnson  and  Mr.  Marshall  for  the  Plaiatiff :  Acto. 
Gen.  Morabead  for  tho  Commonwealth.] 

^  From  the  Circuit  Court  for  Fatette  Couktt. 

October  24.      Judge  N'tchoi.as  delivered  Ihe  Opinion  of  the  CoQrt-<-in  which 
the  Chief  Justice,  being  absent  at  the  hearing,  took  no  part. 

The  term  m«»-  The   indictment   charges  Prj'ar  with   setting  up  and 

nicar»ense*^of  keeping  a  gaming  table,  at  which  the  game  of  chance 

judicial  procee-  called  Foro  was  played  for  wwmey,  and  at  whfch  money 

no°Singba£gold  ^os  won  and  lost.     The  proof  was,  (hat  bank  notes  were 

and  sUver  coin,  played  for,  won  and  lost. 

fenc7muiit  be  ^his  court  has  heretofore    repeatedly  determined, 

proved  as  laid  in  that  the  term  ntoney,   though  it  mav  have  a  popular 

the  indictment.    .  *i«l»  i-  i  '  .i* 

—- Acharge,fhat  i>nport  which,  in  Ordinary  parlance,  means,  or  at  least 
thcdeTtaet  up  includes,  bank  notes ;  yet,  that  its  true  technical  import 
bank,  at  which  is  lawful  moncv  of  the  United  States,  in  other  words, 
money  was  bet,  --q|j  q,.  silver  coin,  and  when  used  in  judicial  proceed- 

lostand  won,i8   *        .    •      i  ■         •        .•.■..  r.^.  . 

not  sustained  bj  ings  it  IS  always  to  he  taken  in  this  technical  sense.   1  his 
Cel^retet*  •***  '^^  ^  repeatedly  decided,  that  the  question  ought 
lost  and  won.  '*  long  ago  to  have  been  considered  as  at  rest.   Though  the 
betting  of  bank  notes  is  equally  illegal,  and  would  ren- 
der the  defendant  liable  to  the  same  penalty  as  the  bet- 
ting of  money,  yet  as  the  proof  must  fit  the  charge  as 
laid,  the  charge  was  not  made  out  in  this  case,  and  the 
court  ought  so  to  have  instructed  the  jury,  at  the  in* 
stance  of  the  defendant.     If  the  charge  had  been  for  a 
betting,  winning  and   losing  of  bank  notes,  it  would 
have  been  no  better  sustained  by  proof  of  a  betting, 
with  gold  and  silver  coin. 
Tl^  right  of  pe-       The  court,  also  erred,  in  refusing  the  defendant  the 
remptory  chai-  y\g\^^  ^f  peremptory  challenge  to  the  extent  of  three  ju- 

lenge,  in  penal       9**^/0  j 

cases  (not  felo-  rors.     It  was  held  in  the  case  of  Montee  vs.  the-  Common^ 

xh^funnX  ^^^^^  ^  ^  '^'  ^^^^f^^tt,  that  the  statute  was  susceptible 
in  cases  strictly  of  a  construction,  which  would  allow  to  the  accused 
m!  14$.  B^^l^  ^^&^^  ®^  peremptory  challenge.    We  still  think  so. 
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That  case  has  probably  most  generally  regulated  tfie 
practice  on  this  subject  ever  sinpe.  That  would  be  a 
strong  reason  against  retracting  the  opinion  then  inti- 
mated, even  though  we  felt  more  doubt  than  we  do  of 
its  correctness.  The  statute  is,  no  doubt,  susceptible  of 
a  different  construction,  which  wou)d  confine  its  pro- 
visions to  civil  cases.  But  as  no  reason  of  justice  or 
policy  can  be  surmised  for  allowing  such  right  in  a 
merely  civil  case,  that  does  not  equally  require  it  in. 
these  penal  proceedings,  wc  cannot  presume  a  legisla- 
tive intention  to  make  any  such  discrimination,  and  if 
there  be  an  allowable  construction,  which  will  prevent 
it,  such  construction  should  be  adopted  by  the  court. 

Judgment  reversed,  and  cause  remanded  for  a  new 
trial  consistent  herewith. 


Fall  Term 

18S4. 
Datii 

Y8. 


Davis  vs.  Young.  TuAVErfs^- 

[Mr.  Ch.  A.  WicklifTe  for  Appellant :  Mr.  Crittenden  Top  Appellee.] 

From  the  Circuit  Court  for  Nelson  County. 

The  Opinion  of  the  Court  in  thia  case — Chief  Justice  Robert-     October  95. 
son  and  Judg^e  Nicholas  concurring,  Judge  Underwood  dis- 
senting— was  delivered  by  the  Chief  Justice,  as  follows. 

This  is  a  case  of  forcible  entry  and  detainer,  in  which  The  case. 
Davis,  the  plaintiff  below,  having  failed,  has  appealed 
to  this  court. 

The  land  in  contest  was  never  enclosed,  and  is  includ- 
ed by  both  the  elder  patent  under  which  Young  holds) 
and  the  junior  grant  under  which  Davis  holds. 

Each  party  had  resided  for  many  years,  and  still  lives, 
within  the  bounds  of  the  patent  under  which  he  ckiihs, 
though  the  dwelling  hotue  of  neither  of  them  is,  or  ever 
was,  on  any  part  of  the  land  common  to  both  grants ; 
but  more  than  seven  years  prior  to  the  first  of  January, 
1816,  Davis'  farm  had,  by  a  continuous  fence,  been  ex- 
tended beyond  the  line  of  interference,  and,  as  thus  ex- 


The  character 
and  extent  of 
thoaettlements, 
poaaeasioiis  an^ 
elaiois  of  th« 
parties  respect- 
ively. 
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1884 


^     _       himself  and  those  from  whom  he  derivetl  his  title  ;  and, 
Doei*        sometime  between  1812  and  1818,  Voung  had  also  cn- 


TS. 


Young. 


closed  a  part  of  the  interference  between  the  two  pa^^ 
"^^ —  tents  ;  but  had  not  enclosed  any  portion  of  the  land  ndxr 
in  controversy,  until  within  two  years  prior  to  the  insti*^ 
tution  of  this  proceeding  against  him. 
Pedfion  of  the  Among  Various  opinions  given  by  the  circuit  judge, 
during  the  trial,  which  require  no  special  notice,  he  de^ 
cided  that  the  seven  years  limitation  law  of  ISOi),  en- 
acted for  the  protection  of  actual  settlers,  conKi  itoi  be 
made  to  apply  in  this  ca^e,  beneficially  t9  Davis ;  be* 
cause  his  dwelling  Iwuse  was  not  within  the  boundary  of 
the  adversary  patent,  under  which  Young  claims. 

An  actoal  resi.       That  opinion  presents  a  point  which  has  never  been 
deDceupon  the  ,    ,       *     .,       *.       i     .  .     .     .        .  .  ..r.  ■. 

Iiiiid»  is  indie-  settled,  or  directly  decided,  by  this  court.     When  all 

^°**J'*®.[?  *""  the  cases  are  collated  and  scrutinized,  it  will  be  seen, 
wore  to  the  oc-  ,  '  ' 

copant,thepro-  that,  though  this  court  has  invariably  decided  that  actu* 
act"ofi809  for  ^t  ^^^^^^  *«  indispensable  to  the  .protection  assured  by 
the  speedy' ad-  tlie  limitation  law  of  1809,  and  that  an  actual  settlement, 
ciaime^<*^the7  within  the  contemplation  of  that  statute,  should  not,  as 
^ean  l»w:"  so  a  matter  of  course,  be  extended,  by  construction,  to  the 
i»d  invariablT!  Umits  of  the  occupant's  claim  or  title — it  has  never  yet 
mx  the  precwe  conclusively  defined,  in  anv  other  respect,  the  settle- 

moaninc  of  the  •    .  •        i  '  •  .       .       .      • 

terms   *  settle-  ment  intended  by  the  statute;  nor  determined  wheth- 

ineBi'-* settle,'  ^^  ^^e  diDtUing  hotisi  mu9t  be  on  the  disputed  land ;  or 

act— what  pes-  whether  the  occupant  should  be  deemed  to  be  settled 

wTrm^'may  ®"  ^**®  '*"^   claimed  by  his  adversary,  whenever  his 

include— hatfne  dwelling  house^  though  not  included  within  the  conflict- 

t^redeteiTDii>I  ^"8  ^^l'**"'*  "  embraced  by  his  own  claim,  which  else- 

cdbvthisconrt.  where  conflicts,  and  his  farm,  or  other  improvements 

wo^hinksfor  subservient  or  appertinent  to  the  mansion,  and  actually 

xner  decisions  used  and  Occupied  by  him  under  the  same  title,  shall 
have  defined  4rii  ■  i>  ■ 

jixedtUemm-  "^^^  been,  as  long  as  seven  years,  according  to  the  stat* 

Mffoftheterms.  ute,  on  the  land  claimed  by  another,  under  an  adverse 

title. 

Review  of  ran-       In  Anderson  VS.  Turner^  SJilarsIiall^   laf,  this  court 

ilMs^<^veara^  ^^id,  respecting  Anderson,  who  was  defendant  in  (he 

law,  with  re-  circuit  court, — "He  is,  it  is  true,  proven  to  be  possessed 

forence   to  the      ^   ,      ,       ,  . '  ,        ...  . 

fiuestion,  whe-  of  the  land  m  contest ;  but  he  is  not  saetcato  nave  aotn- 

thytho  actap    j^jiy  ^^^^^  „pQ„  ^^^  j^nj  included  within  the  claim  of 
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Turner.'*    It  is  believed  that  the  facts  presented  in  that    ^aW  Tcm 

case,  in  t!u  circuit  courts  were,  in  every  essential  particii-       i  8  3  S . 

lar,  like  those  which  the  record  of  this  case' exhibits  in 

this  court.     But  it  virill  be  found,  by  an  ins{)ection  of 

the  record  of  that  case,  in  thb  office  of  our  clerk,  that    ..       ^      ^ 

.     «  ■  1*1  *  «  I      «    I  P"®"  "when  the" 

It  does  not  shew,  that  Andek^son  s  enclosure  had  been  dweii%nghou$e 
extended,  for  seven  years,  within  the  boundary  of  Tur-  noJ^„*on^*Jhe 
ner's  claim  ;  or  that,  if  that  important  fact  could  be  in-  paiiof  the  land 
fcrred  at  all,  it  was  not  presented  in  such  a  manner  as  ^''Il'nJfn^^'^f 
to  have  authorized   this  court  to  take  judicial  cogni-  whtchca»efl,(R9 
zance  of  it.     The  bill  of  eitceptions  states,  that  Ander-  jeS'lh^^^^^^ 
son  had  purchased  from  McKee,  the  grantee  of  the  title  contain  any  df^ 
which  conflicted  with  Turner's  claim,  and  that  he  had  maUoi.^hauho 
actually  resided,  for  more  than  thirty  years,  within  the  act  is  to  be  ^ 
boundary  of  his  own  claim,  hut  not  within  the  claim  of  o^raiion.*"  "* 
Turner;  and  also,  that  he  had  been  "actually  possessed  Anderson    vs, 
of  the  land  in  contest,"  for  about  eleven  years.     The  is  ,fi„\exara- 
I>Ut  returned  by  the  surveyor   exhibits  some  zigzag  ined. 
marks  across  the  line  of  interferenjce  between  the  con- 
flicting claims,  and  ^^  Andenon^s  fiehT^  is  written  within  . 
those  marks.     But  neither  the  surveyor,  in  his  report, 
nor  any  witness  on  the  trial,  explained  whether  those 
fnarka  designated  a  part  of  Anderson's  farm  on  which 
lie  resided ;  nor  does  the  bill  of  exceptions  contain  a 
particle  of  evidence  as  to  the  time  when  the  field  had  * 

been  cleared  or  enclosed,  or  how  long,  or  by  whom,  it 
had  been  occupied.  This  court  could  not,  therefore, 
have  judicially  decided,  from  such  facts,  that  any  part 
of  tiie  land  claimed  by  Turner  within  Anderson's  patent 
had  been  enclosed  and  continually  occupied  by  Ander- 
son, as  a  part  of  his  residence,  for  as  long  a  period  as 
^ven  years  prior  to  the  institution  of  the  suit ;  or  even 
that  the  field  had  been  actually  enclosed  before  the  com- 
mencement of  the  suit.  And  hence  the  field  is  not  al- 
luded to  in  the  opinion  delivered  by  the  court ;  and 
tlierefore,  when  the  court  said  that,  though  Anderson 
had  been  in  the  possession  of  the  land  in  contest,  still 
there  was  no  proof  that  he  had  ever  been  actually  settled 
on  ii,  we  should  presume  that  the  idea  intended  to  be 
conveyed  by  the  word  ^^ possessions^  was,  that  there  wad 
only  a  constructive  possession,  in  fact.     In  many  other 
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Fall  Term  cases  decided  by  this  court,  on  the  same  statute,  whcn- 
18  3  4.  ^^.gj,  jj^^  word  ^^ possessed^^  is  used,  as  contra-distingiiish- 
ed  from  ^^seMfeci,"  a  constructive  possession,  mereh  was 
evidently  intended.  Nothing  else  was  intended  in  the 
case  of  Anderson  vs.  Turner:  first,  because  the  bill  of  ex- 
ceptions in  that  case,  did  not,  as  already  shewn,  prove 
that  there  had  been  a  possessio  pedis  for  seven  years  ;  nor 
that  there  had  been,  for  that  period,  or  even  for  any  |)0- 
riod  prior  to  Turner's  suit,  any  other  than  a  construc- 
tive possession  in  fact ;  and,  second,  because,  had  the 
court  known  that  Anderson  had  held  the  land  in  vxyn- 
test,  by  actual  enclosure,  connected  with  his  mansion 
by  a  continuous  fence,  or  occupied  in  subservience  to  it, 
for  a  period  of  more  than  sevei^  years,  we  are  not  allow- 
ed to  presume  or  admit,  that  such  a  fact  would  have  been 
])assed  by  without  any  notice  or  suj^gestion  whatever,  or 
that  the  court  would  have  been  willing  to  say,  that  An- 
derson had  been  possessed^  but  not  setikdy  without  shew- 
ing hou>  he  had  been  possessed,  and  why  he  was  not  deem- 
ed to  have  been  settled. 

It  is  well  known,  that  a  claimant  may  be  possessed  of 
land,  without  being  actually  settled  on  it ;  and  that  an 
occupant  may  be  in  actual  possession  to  the  extent  of 
his  claim,  although  his  actual  enclosure  is  more  circum- 
scribed ;  and  tfds  obvious  distinction  uas  deemed  so  essential 
by  the  legislature^  as  to  be  made  the  basis  of  the  important  stat- 
ute of  limitations  J  of  1809. 

It  would  have  been  quite  easy  and  appropriate  for 
the  court  to  have  said,  in  •Anderson  vs.  Turnery  or  in 
some  other  of  the  very  many  cases  which  presented  the 
pointy  that  an  occupant  cannot  be  settled  on  his  adversa- 
ry's cltum^  unless  his  dwelling  house  be  upon  it,  if  such 
had  been  the  opinion  of  the  court.  And  such  a  decision — 
summary  and  precise  and  plain  as  it  would  have  been, 
would  also  have  been  recommended  by  the  fact,  that 
it  W9uld  have  prevented  nxuch  doubt  and  perplexity^ 
known  to  have  existed,  as  to  what  (he  word  ^'^settled^^ 
was  designed  to  mean  and  comprehend.  And,  there- 
fore, it  is  to  be  presumed,  that  this  court  would,  in 
some  case,  and  especially  in  that  of  Anderson  vs.  Tor- 
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ner,  have  saiil,  at  once,  that   the  occupant's  dwelling    Fall  Term 
house  must  he  within  the  limits  of  his  adversary's  claim,        i  B  8  4 . 
if  such  had  been  deemed  to  be  the  true  exposition  of  the 
act  of  1809. 

But  in  the  case  ofJUiUer  vs.  Humphreys^  2  Marsh.  448,  - 
the  court  incidentally  said,  in  effect,  that  an  extension  of  phreysji  Ji/oJC 
ihe  enclosure  is  ftn  extension  of  the  settlement^  and  that  the  set-  ^6,  and— 
tier  is  actually  settled  to  the  extent  of  Ids  actual  close. 

And,  in  Hite^s  heirs  vs.  Shrader^  3  Litt.  445,  the   court  Kite's  Ueire  r. 
said:— '*  The  defendant  proves,  that  he  has  had  posses-  44"t[im^cd^ 
eion  for  about  ten  years  before  tlie  commencement  of 
this  suit ;  but  it  appears,  that  lie  settled  outside  of  the  in- 
terference between  the  two  claims,  and  that  no  part  of 
his  enclosure  is  within  the  bounds  of  the  land  claimed 
by  the  complainants ;  and,  according  to  the  settled  con-  . 
struct  ion  of  the  act  for  the  s|)eedy  adjustment  of  land 
claim?,  which  prescribes  the  limitation  of  seven  years, 
for  bringing  suits  for  the  recovery  of  land  under  ad- 
verse  claims,   it   only  applies  to   cases   where  suit  is 
brought  for  land  on  which  the  adverse   claimant   has 
been  settled  for  ?even  years."    Thus  clearly  intimating, 
that  ^n  occupant  should  be  deemed  to  be  settled  to  the 
extent  of  his  actual  enclosure,  at  least ;  for,  unless  such 
had  1>een  tlie  opinion  of  the  court,  the  declaration  that 
*^no  part  of  (the)  enclosure  is  uithin  the  bounds  of  the  land       ^  * 
claimed  by  the  comploinantSy^^  was  not  only  useless  and  un- 
meaning, but  ittappropriate  and  delusive. 

But  whatever  should  be  inferred  from  the  tenor  of 
the  cases  of  Jlndei'son  vs.  Turner^  of  Milkr  vs.  Hum- 
phreys.  and  of  Hile^s  heirs  vs.  Shrader^  the  point  We  ar» 
now  considering  was  not  judicially  decided  in  either  of 
them  ;  and,  as  there  is  no  other  adjudged  case  in  which 
that  point  can  be  deemed  to  have  been  settled^  or  direct- 
ly touched*  we  are  left,  without  any  other  guide  than 
the  statute  itself,  to  settle  definitively  and  authoritative- 
ly, for  the  first  time,  its  true  import  and  application. 

Considering  the  statute  of  1809,  so  far  only  as  it  has  Thebonndaries 
not  been  hitherto  authoritatively  expounded,  and  con-  of  a  lettler's 
ceiling— as  has  been  often  decided^that  the  boundary  h^^eiuS^tt- 
of  the  occupant's  claim  is  not,  merely  because  it  defines  tiement,  may 
the  extent  of  his  claim,  the  boundary,  also,  of  his  actu-  — Bul^ni^S 
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Fall  Term    al  getHefBcnt  on  the  land  so  claimed,  we  are  of  the  opini^ 
.V^L^ ;      ion,  that  he  should  be  deemed  to  be  settled  to  the  extent 
of  the  permanent  improvements  made  and  used  by  him, 
in  subservience  to  his  residence,  and  within  the  limits 
of  the  claim  under  which  he  settled  and  lives.    AH  such 


Tmprovemenu'  impFOvemenls  should  be  considered,  as  the  occupant 
have i»een made  considered  them,  to  be  integral  parts  of  his  settlement 
boTuTfide  set-  ^^  residence ;  because  each  is  but  an  incident  to,  or  a 
.tler,io  <»nnec-  consequence  of,  his  habitation,  and  ministers  to  his  ne- 
juibeervient  to  cessities  and  comforts  as  an  actual  occupant,  and  is 
hw    residence,  equally  embraced  in  the  common  sense,  popular  idea 

and  within  the      ;  ,  ,   "^       ,  .  ,  ,  \K  '^ 

liiiiitsofa  claim  of  h IS  settlement,  or  residence,  or /tome. ,  Moreover,  we 
settled— ^o^ for  ^®""^*  believe,  that  a  provident  legislature,  in  enacting 
his  'settlement'  a  law  for  securing  i)eace,  safety,  and  repose  to  those 
•Mc^^mprov^  ^^®  improve  and  occupy  land  within  the  limits  of  this 
menu  extend  Commonwealth,  believing  that  they  are  settled  upon 
eary  chiimjhe  ^"^'  ^^^  improving  their  own  soil,  ever  intended  thai 
mnstbedeemed  the  c^t^elZing  liousB  Only,  should  be  protected,  and  that 
«n';^ndTbyi^  ^^^  fet^cAen,  the  smoke  fioxise^  the  dairy ^  the  bam^  the  corn 
ing  to  his  im-  ^eW,  or  even  the  enclosed  woodland  pasture,  should  be 
may enlargehis  unprotected,  merely  because  they  may  hap[ien  to  be  on 
8ettlement:and,  one  Side  of  a  line  of  a  conflicting  superior  claim,  and 
encroaehes  ap.  the  mansion  house  hapi^ens  to  be  on  the  other  side  of 
J^cWm^wX  ^^^  **™®  ''"®'  though  all  of  them  are  within  the  boun- 
in  the  limits  of  dary  of  the  claim  under  which  the  occupant  settled^ 
%e  °deem!^^*a  ^^^  within  which,  believing  it  to  be  secure,  he  has,  in 
'settler'  npon  good  faith,  been  extending  his  farm  and  other  improve- 
from°?he^'time  *ncnts,  in  the  hope  of  having  a  permanent  and  comfor- 
•f the  encroach-  table  home^  where  he  might  live  independently,  and  en- 
the  statite  b^'  joj  th«  fruits  of  his  honest  toils;  but  where  he  could 
ginstonm^and,  ^qj^  and  would  not,  live,  if  nothing  be  left  to  him  but 
affords  its  pro^  the  isolated  walls  of  his  dwelling  house..  Such  a  re- 
'u^'tWnks^'tSe  ^^^^^^^  interpretation  of  the  statute  of  1809,  would,  in 
first  entryoTthe  our  judgment,  be  not  only  subversive  of  the  end  and 
tieJiThiTi^quil  P<>'*^y  ^f  ''*  enactment,  but  irreconcilable  with  the 
sitionoftitleaf.  popular  and  practical  import  of  its  phraseology,  and 
theonlvpiinte!  ®^®"  incompatible  with  the  most  technical  meaning  of 
at  wtich  the  the  terms — ^^  settled"  or  se//Iei9ienf--r65U<e  or  residence. — 
UmTcan  com-  ^hv  should  the  dwelling  house  be  alone  protected  ? 
•jnenee.  — ^.  and  why  should  every  Other  improvement  subservient 
to  the  'dwelling  and  essential  to  its  enjoyment  as  the 
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•ccupant's  home  or  place  of  residence,, be  without  the  Fall  Term 
pale  of  the  protecting  statute  ?  Why  should  the  l^gis-  *  8  •  *  • 
lature  have  been  so  solicitous  to  protect  the  cabin  or 
other  house  in  which  the  occupant  eats,  and  have  left 
unprr)tectecU  the  fitU  which  his  labor  cleared  and  enclosed^ 
aiul  which  yields  his  children  breads  and  to  enjoy  which  he  set' 
(kd  himself  and  bwlt  him  a  shelter  ^  The  idea  of  home,  or 
of  settlement,  is  more  comprehensive  and  enlarged  than 
Ihe  mere  walls  of  the  house,  or  the  camp,  or  the  tent,  in 
which  the  occupant  eats  and*  sleeps.  According  to  the 
most  circumscribed  import,  which  it  cnn  be  reasonably 
or  consistently  deemed  to  have,  it  is  coextensive  with  the 
enclosed  farm,  and  i»  an  aggregation  of  every  improve- 
ment embraced  by  the  actual  close,  and  subservient  to 
the  occupant's  comfortable  residence.  To  that  extent, 
at  least,  he  is  actually  settled  ;  and  he  should  be  deemed 
to  be  settled  equally  on  every  part  of  the  enclosed  area^ 
which  includes  his  dwelling  house,  and  which,  with  all 
its  improvements,  is  an  entirety,  properly  denominated 
his  settlement,  residence,  or  home.  As  the  circumfer- 
ence of  that  consecrated  area  is  extended,  the  settlement 
is  enlarged ;  and  whenever  it  includes  any  portion  of 
land  claimed  under  a  title  adverse  to  that  of  the  occu* 
pant,  he  should  be  deemed  to  be,  eo  instanliy  settled  with- 
in the  bounds  of  the  adversary's  claim. 

The  same  })erson  can  have  but  one  actual  settlement, 
at  one  and  the  same  time  ;  but  that  settlement  may  be 
more  extended  or  circumscribed  at  one  time  than  at  an- 
other time,  and  may  interfere  with  more  than  one  ad- 
versary claimant  at  the  same  time,  or  at  different  times, 
without  any  removal  of  the  occupant's  dwelling  house. . 
This  may  all  be  true,  even  if  his  settlement  be  restricted 
to  the  walls  of  his  dwelling.  For  instance,  if,  when  he 
first  settled,  his  house  was  so  small,  as  to  encroach  on  the 
boundary  of  only  one  adversary  claimant,  and  should, 
therefore,  on  the  hypothesb,  that  that  house  alone  defines 
the  extent  of  his  settlement,  be  deemed  to  be  settled  on 
one  only  of  the  conflicting  claims ;  still,  by  building  an- 
other honse  on  the  site  of  the  first  and  of  dimensions  so 
much  larger  as  to  encroach  on  other  adjoining  and  con- 
.    Vol.  II.  «9 
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Fall  Term    flicting  jclaims^  he  would  then  be  settled  within  the 
^  ®  '  ^  •       bounds  or  eacli  and  all  of  the  claims  on  which  bis  house 
2)mi«        ^^  built.     And  the  same  may  be  as  truly  said  of  his  en 
v0.  tire  close,  if  that,  and  not  the  walls  of  his  dwelling 

- — ^^'  ■*  house,  should  be  deemed  the  boundary  of  his  settle- 
ment. But  in  each  case,  there  would  be  only  one  set- 
tlement, though  it  was  of  greater  or  less  extent  at  dif- 
ferent times,  as  the  close  defining  it,  was,  at  one  time, 
or  another,  more  or  less  circumscribed  ;  just«  as  the  oc- 
cupant himself,  though  he-never  lo^t  bis  personal  identic 
ty,  was  larger  or  smaller,  and  filled  more  or  less  space» 
at  different  periods  of  his  life. 

Security  and  encouragement  to  honest  industry,  and 
a  consequent  incitement  to  the  settlement  and  improve- 
ment of  the  country,  were  the  leading  objects  of  the  stat- 
ute of  1809 ;  and  not  only  those  ends,  but  the  words  of 
the  act,  should,  in  our  opinion,  he  deemed  to  imply,  as 
a  matter  of  C/Ourse,  that  the  bona  fide  occupant  should  be 
secured,  at  least  to  the  extent  of  his  improvements  ccm- 
nected  with  and  subservient  to  his  residence.     To  that 
extent,  he  is  actually  settled  on  the  land  on  which  he 
resides,  and  which  he  claims  as  his  own,  and  therefore 
improved.     If  he  is  settled  in  his  house,  why  is  he  not 
also  settled  on  his  enclosed  farm,  on  which  he  built  liis 
house,  and  lives,  for  the  purpose  of  enjoying  the  fruits 
of  his  agricultural  labor  ?  and  would  he  not  be  settled 
on  the  whole  farm,  even  though  he  lived  on  ii  uilhout  any 
house  9 
TocoQfthutean       Actual  settlement  is  a  comprehensive  term^ — a  nomen 
m*"tu    nlaiid"  i^^^^^^^^^^^  which  includes  more  than  a  duelling  house. 
to  which  there  Generally,  it  should,  in  the  abstract  and  popular  sense, 
tttSriwrSTii"  ^  deemed  coextensive  with  the  claim  of  title,  under 
the     dwelling  which  the  occupant  settles  on  a  part,  in  the  name  of  the 
iler^or  wmrof  ^'^^l®  ^™^^  which  he  claims  as  his  own  ;  and  then  the 
the    improve-  entire  tract  is  an  indivisible  unit,  and  altogether  identi- 
ed  with  it,mn8t  fi««  t^e  settlement. 

be  ypen   the      gut  SO  comprehensive  an  import  could  not,  justly  or 
the    adversary  Consistently,  be  allowed  to  the  term  *^  actually  seitled^^^ 

elaimanthaano  i„  |he  Statute  of  1809,  unless  the  occupant  should  have 
tsana^  of  action,  ,  ' 

and  his   right  built  his  dwelling  house,  or  extended  his  actual  close, 

wfli    not    bo  jjj.  ij^j^jg  Qtijg,.  appertinent  improvements^  within  the 
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limits  of  the  adversary  claim,  conflicting  with  that  un-     ^®"  Tc»in  • 
der  which  he  settled.  *^'J  • 

It  was,  doubtless,  the  intention  of  the  legislature,  only 
to  substitute,  in  behalf  of  actual  bona  fide  settlers,  a  limi- 
tation of  seven  years,  for  the  general  limitation  of  twen-   - 
ty  years.    And  hence,  as  an  adversary  claimant  of  a  tract  ^i^^ver    th« 
of  land,  partially  interfering  with  a  tract  settled  on  by  aettler encroach 
another  claimant,  might  have  no  cause  of  action  against  ?.  o^^t^'u 
the  occupant,  until,  by  actual  enclosure,  or  other  im-  notice  to  his  ad^ 
provement,  he  had  encroached  on  some  portion  of  the  then  bring  hui 
land  embraced  within  the  conflicting  boundary,  it  would  "^*»  ^^^  ^ 
not  be  just  or  consistent  with  the  purpose  of  substituting  for  seven  years,' 
seven  for  twenty  years,  to  give  to  the  term  settlement,  ^^^^^  ^"  **"'* 
or  ^'' settled ^^*  such  an  import  as  to  make  seven  years  a 
bar  to  an  entry,  when  no  cause  of  action  had  eSver  oc- 
curred.    But  it  would  be  perfectly  just  and  consistent ' 
with  the  policy  of  the  act  of  1809,  to  give  It  such  an 
operation,  as  to  protect  a  bona  fide  settler,  to  the  whole 
extent  of  his  recorded  claim,  whenever  he  had  extended 
the  actual  close  including  his  dwelling,  or  made  other 
appertinent  and  permanent  improvements,  upon  the  inter- 
fering claim,  so  as  to  furnish  to  the  adversary  claimant 
sufiicient  and  continued  cause  of  action,  for  seven  years 
prior  to  the  institution  of  his  suit ;  and  when  the  adver- 
sary claimant  had  not,  also,  been,  at  any  time  during  the 
seven  years,  actually  possessed  of  the  interference.    And 
this  interpretation  of  the  statute,  which  appears  to  us  to 
be  reasonable  and  consistent,  is  fortified  by  the  intima- 
tion already  quoted,   from  the  case  of  Hite^s  heirs  vs. 
Skxader^  (supra.) 

There  is,  as  already  suggested,  an  obvious  reason  for 
restricting  the  ordinary  and  natural  import  of  the  term 
actual  settlement,  or  ^^€Uilually  setUedy^  and  for  giving  to 
it,  in  cases  within  the  operation  of  the  statute  of  1809, 
an  artificial  and  legal  signification  more  limited  in  its 
range.  But  beyond  that  reason,  we  can  perceive  no 
sufficient  or  consistent  motive  for  carrying  the  restric- 
tion ;  especially,^  as  any  other  or  greater  qualification 
might  operate  unjustly  and  inconsistently,  and  might 
often  |)ervert  the  statute^  and  frustrate  its  obvious  an<l 
admitted  policy. 
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Such  a  statute  should  be  reasonably  construed,  an(| 

beneficently  ap])Iied  in  favor  of  bona  fide  settlers  and 

jjaoi»        improvers;    and  such  a  construction  and  applicalioit 

Fwwff.       ^'"  not,  as  we  believe,  withdraw  its  protection  fiom 

vi^r. — — ^   the  fields,  and  the  garden,  and  the  barn,  an<l  the  meat 

house,  of  the  occupant,  and,  by  confining  its  panoply 

to  the  solitary  dwelling   house,  leave  it  cheerless  and 

destitute,  and  thus  convert  it  into  a  prison,  rather  than 

the  abode  of  comfort  and  security. 

.&«vi9«r  of  oD^       It  is  said,  that  the  cases  of  BodUy  vs.  CoghilVs  htirs^ 

^nfli^^tto  4^-  3  Mar.  615 ;  Hog  vs.  Perry,  1  Litt.  Rep   US  ;  Smitk 

conitni^iongi.  vs.  JVotce/b,  2  LiU  Rep,  160,  and  May  &c.  vs.  Jones  d-c. 

von  in  th»  opi.    .    r  .-^    »»        ^a  h-  •■      i       .  .?. 

nioQ,  to  the  7  ^  ^^'  R^-  ^4,  conflict  with  the   interpretation  which 

4nNnilaw;Tizr  we  give  to  the  statute  of  1809.  Wfe  think  otherwise; 
and  will  briefly  notice  those  cases,  for  the  purpose  of 
shewing  why  we  so  think. 
BodUy  «.  Cf-  In  the  case  of  Bodky  vs.  CoghiWs  fuirs,  there  was  no 
Itfor.^sL  *  proof,  that  the  party  claiming  the  benefit  of  the  statute 
of  1809,  had  ever  lived  upon  or  near  the  land  of  the 
other  party,  or  even  within  the  bounds  of  his  own  con- 
flicting claim ;  the  only  proof  on  thM  point,  was,  that 
he  *^had  entered  upon  the  interference  in  1795,"  ami 
had  ^'  held  the  possesmn  thereof  ever  sin(^ ;"  and  there- 
upon, this  court  decided,  that  there  was  no  proof  of  any 
actual  settlement  on  the  land  ;  and  said,  very  truly,  that, 
*Mhe  possession  may  have  been  acquired  and  continued*, 
by  clearing  and  enclosing,  or  by  other  mode  of  entry 
upon  land,  without  an  actual  settlement."  Here  the 
court  evidently  decided^  only,  that  there  being  no  proof 
of  an  actual  residence  within  the  limits  of  either  of  the 
conflicting  claims,  a  naked  possession,  even  by  enclo- 
sure>  could  not,  per  se,  amount  to  an  actual  settlement. 
But  there  is  no  intimation  that,  if  there  had  been  an  ac- 
tual residence  within*  the  bounds  of  the  settler's  claim» 
the  occupant,  by  an  extension  of  the  actual  close  includ- 
ing that  settlement,  should  not  have  been  deemed  to  be 
«<  settled"  to  the  extent  of  hi^  entire  enclosure. 
Hog  «.  Perry,  In  Hog  VS.  Perry  the  court  said : — "There  is  proof  of 
i  l4<t  178—  d^aring  or  improving  and  cultivating  the  soil ;  but  no 
actual  settlement  or  residence  is  shewn  during  the  whole 
eeven  years  next  preceding  the  commencement  of  this  ac» 
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tion.     Oil  the  contrary^  this  eultivation  of  the  soil,  or  use     Fall  Term 
of  the  land,  was  interrupted  for  several  years,  part  of  the       J  8  3  4 . 
seven^  and  nobody  need  the  land^  except  that  the  appellees 
k^pt  up  a  continual  claim  there."     Surely  there  is  not 
a  word  in  that  case  relating,  in  the  remotest  degree,  to 
the  point  we  are  considering. 

In  Sfffutk  vs.  AbtoeZb,  it  flrppeare<l,  that  there  had  been  Smith  «.  Now- 
no  settlement  on  the  land  in  contest,  by  the  party  claim-  f^^^  ^ttietts, 
ing  the  protection  of  the  statute  of  1809  ;  but  a  tenant  of 
that  party  had  be^n  permitted  to  clear  and  enclose  a  field 
within  the  interference  of  the  conflicting  claims,  which, 
after  being  occupied  for  less  than  seven  years,  by  the 
tenant,  had  been  abandoned,  and  deprived  of  its  enclo- 
sure. The  court  then  said  : — ^^  It  also  appeared  that 
the  defendants  had,  for  some  years,  lived,  and  still  live, 
within  the  boundaries  of  the  patent  under  which  they 
claim,  but  outside  of  the  interference  with  th^t  of  the 
lessor  of  the  plaintiff,  and  that  the  improvements^  where 
they  utlled^  were  not  upon  the  interference."  And,  in 
that  State  of  case,  the  court  decided  that  the  circuit 
court  erred  in  instructing  the  jury  to  find  for  the  de- 
fendants, if  they  had  ^^  either  nttkd  upon  or  taken  possei- 
sion  of  the  land"  claimed  by  the  plaintiff,  and  had  con«  ^ 

tinned  so  possessed  for  seven  years ;  and  assigned,  for 
that  obviously  correct  decision,  tho  following  reason  : — 
^^The  jury,  according  to  the  instruction  given  by  the 
court,  would  have  been  bound  to  find  for  the  defen- 
dants, although  they  might  have  obtained  the  posses- 
sion by  entry  upon  the  land,  or  enclosing  it«  without 
any  actual  settlement  upon  it :"  meaning  only,  by  the 
latter  part  of  the  sentence,  that  the  clearing  and  enclos- 
ing of  the  field  by  the  tenant,  unconnected  as  it  was, 
with  the  residence  of  the  landlord,  was  not  an  actual 
settlement  by  the  latter  ;  and  that,  by  merely  thus  ac- 
quiring possession,  he  could  not  be  deemed  to  have 
been  actually  settled  on  the  land  in  contest.  Thus  it  is 
jierfectly  evident,  that  there  is  nothing  in  that  opinion 
repugnant  to  our  interpretation  of  the  statute.  But,  on 
the  contrary,  there  is  an  indirect  .implication  in  support 
of  it.  For  the  court  said  that,  *'  the  improvements, 
where  they  settled,  were  not  upon  the  interference  *y 
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Fall  Term     tliereUy  intimating,  that  the  improvements  a^d  the  set- 
^  *       tlement  with  which  they  were  connected.,  were  cominen- 

May'a  heire  v.    SUraWe. 

Liir^^i^    d       '"  May  ^c,  vs.  Jones  ^'c,  there  was  proof  (ending  to 

coDciusioA  Ui«t  ^lew,  that  the  actual  residence  had  not  been  continued  for 

Iluo'a^h^ra  v^  seven  years,  although  the  possession  acquired  by  the  »et- 

Shrdder,  Miller  tiement  had  never  been  interrupted  ;  and  the  court  there- 

aid  "sraith^^p!  /^^  *^'^'»  *'  there  may  have  been  a  continued  pissession 

Nowclla,  tkwT  of  the  land  for  seven  vears,  without  an  actual  residence 

'^w"wS:  thereon,  during  thai  time.^' 

^t,  whUethere       Thus  we  have  not   been   able  to  find  any  adjudced 

IS  no  <ra/rtf  con*  ,.   ,  ,    .  •    ..       ..  ^        j^ 

taining  even  an  <^3se,  whicii   contams  even  an  intimation   against   our 

iniimatioii,con.  construction  of  the  statutti  ;  aad,  it  is  evident  that  the 

iiicUng  with  It.  .  ' 

[Jad^eU. takes  cases  of  Hite'*s  heirs  vs.  Shrader  and  Miller  vs.  Humphreys^ 

adiflerentvicw  fortified  by  that  of  Smith  vs.  jYoudcIIs,  favor  that  inler- 
01  the  caaes. —  •'  ' 

Di88ent: post.]   pretation. 

Where  different       Then,  considering  the  phraseology,  reason,  and  ob« 

8eUlera,anderm    .  -    ,  ,,*.'.,... 

terfering  claims  ject  of  the  statute,  and  all  the  adjudged  cases,  its  true 

la  d^^h  '*^™*  interpretation  must,  we  think,  protect  against  an  antag- 
provemenu,  u-  onist  claim,  an  occupant  of  the  designated  class,  who 
rosWencM^m)-  ^^*^'l '**^^^  made  and  continued  for  seven  years,  within 
on  the  lap,  and  the  bounds  of  the  interference  between  the  conflicting 
o/n^Srer'hM  claims,  any  permanent  improvement  connected  with  hi;i 
been  interrupt-  residence  on  his  own  interfering  claim  and  subservient 
withm  7%ars  ^^  '^^  comfortable  enjoyment  as  his  iiome  .'-—unless  the 
—-the  extent  of  adversary  claimant  shall,  within  that  period,  have  been 
of  each  will  de-  ^^^  settled  on  the  interference,  claiming  it  as  his  own 

pend  on  his  ti-  land  ;  or  shall  have  done  something  else  to  interrupt  or 
tie    and    other     ,  ,  i    •  T        •  • 

facutobeprov-  Change  the  possession  ;  and  then  the  character  and  cx- 

^*  tent  of  each  occupant's  possession  would  be  determined 

by  the  titles  and  jother  facts  proved  on  the  trial. 

Wherefore,  it  appears  that  the  circuit  judge  erred,  so 

far  as  the  opinion  which  be  gave  to  the  jury  differed 

from  the  exposition  of  the  statute  of  1809,  which  we 

have  now  just  given. 

Erroaeous    in-       But  the  counsel  for  the  appellee  has  argued,  that  the 

CTMefoTre^*!^  judgment  should  be  aflirmed,  because,  as  he  insisted, 

sal,   notbwith-  (he  proof  entitled  his  client  to  a  verdict,  even  had  the 

diet  ^may^'^be  Circuit  court  given  to  the  jury,  the  correct,  instead  of 

sachasitonght  an  incorrect,  exposition  of  the  statute. 

to    have  been,        -,,,    ^  /.       .  ..  <•  .t      i 

nbat,  according  to  a  proper  construction  of  the  law 


Digitized  by  VjOOQIC 


OF  APPEALS. OF  KENTUCKX-  Sfl 

and  the  facts,  the  verdict  might  to  have  been,  we  ghall     Fall  Term 
not  now  enquire;  because  any  opinion  we. might  ex-       18  84. 
press  on  that  point,  wonKI  be'aJtogether  extra-jiiciicial ;        j)aui8 
for  this  court  catinot  know  how  the  jnry  would  have  vs. 

founti,  had  there  been  no  erroneous  instruction ;  nor  - —  ^^' — 
can  we  know,  that  the  error  In  the  opinion  of  the  cir-  cxpoliite««"orSe 
cuit  jncl^e  dic^  not  operate  to  the  prejudice  of  the  ap-  1*^* 
pellant. 

Whether,  hy  entering  on  the  land  in  contest,  the  ap- 
pellee interrupted  the  continuity  of  the  appellant's  pos- 
session, prior  to  1816  ;  or  wliether  the  appellee  had  ex- 
tended his  enclosure,  as  he  attempted  to  prove,  across 
the  line  of  interference, -priof  to  1816  ;.or  whether,  in 
1812  or  13,  when  a  conveyance  was  made  to  him  by 
Chin,  it  was  understood  between  the  appellant  and 
himself,  that  be  should  hold  the  land  so  conveyed,  and 
that  the  appellant's  possession  should  not  longer  be  con- 
strued to  extend  beyond  his  actual  enclosure,  and  which 
may  be  proved  by  parol  testimony,  or  inferred  from  pa- 
rol facts,  without  violi^ti^g  the  statute  of  frauds  and  per* 
juries— are  all  questions  which  the  jury  had  a  right  to 
decide  from  the  evidence;  and  respecting 'which,  as 
there  Will  be  another  trial,  this  court  will  intimate  no 
opinion. 

Judgment  reversed,  and  cause  remanded  for  a  new 
trial — Judge  Underwood  dissenting.  ' 

JdDGF.  Underwood,  unable  to  concur  with  the  other  members 
of  the  Court,  in  the  foregoing  Opinion  and  Decision,  presented 
his  views  upon  the  points  of  difference,  in  the  following  Dissent. 

Unablc  to  concur  with  my  brethren  in  the  opinion  do-  DISS£NT. 
livered,  I  deem  it  necessary  to  give  my  views  as  to  the 
true  meaning  of  the  act   of  1809,  entitled  ^'an  act    to 
compel  the  speedy  adjustment  of  land  claims,"  so  far  as 
it  applies  to  the  present  case. 

The  first  and  second  sections  of  the  act  are  the  only  Tfaffmeanmgof 
two  which  need  be  considered;  and  the  first  remark  theterma  'Bei- 
which  I  deem  it  important  to  make,  is  this ;  that  the  ment,'  at  ued 
first  section  was  intended  to  protect  settlers  "before  the  Jnth«K«tiicky 
passage  of  the  act,"  and  the  second  section  was  intended  ally,  diMnuaWL 
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^'t^L  TV"^  *°  protect  those  who  might  thereafter  settle  on  laivl*'^ 
There  is  some  difference  in  the  language  used  in  the 
sections,  and  they  might  lie  differently  interpreted  were 
it  not,  that  the  general  scoi>e  and  policy  of  the  act  for- 
bids the  idea  that  the  legislature  contemplated  taking 
the  distinction  between  a  previous  and  after  settler,  in 
such  manner  as  to  put  the  latter  upon  a  more  favora* 
hie  footing  than  the  former.  If  there  be  a  difference  in 
the  construction  of  the  two  sections,  the  after  settler 
would  meet  with  a  more  liberal  protection  than  the  pre- 
vious settler.  Such  a  difference  would  be  altogeth^ 
er  unreasonable:  because,  if  Jiny  preference  was  given, 
it  would,  under  the  legislative  morive  disclosed  in  the 
preamble,  most  likely  fall  to  that  class  whose  labors 
had  earliest  contributed  to  redeem  the  country  from  its 
wilderness  condition,  and  who,  at  the  time  of  their 
settling,  had  fewer  means  of  ascertaining  the  position 
of  the  various  interfering  claims,  which  covered  their 
land,  or  parts  of  it.  I  shall,  therefore,  regard  both  sec- 
tions as  meaning  to  afford  protection^  upon  the  same 
terms,  to  the  previous  and  after  settler. 

The  nature  and  extent  of  the  protection,  which  the 
statute  Intended,  will,  I  think,  be  very  plain,  if  we  at- 
tend to  its  language,  and  give  proper  effect  to  the  terms 
ieUUr  and  seUkmeiUj  which,  in  our  land  law,  have  a 
technical  meaning. 

The  Virginia  and  Kentucky  statutes,  passed  for  the 
purpose  of  appropriating  the  vacant,  public  domain, 
rec^arded  the  country  as  a  vast  wilderness.  The  design 
of  the  legislature,  in  granting  lands  to  settkrSj  or  in 
granting  seUkment  rights^  was  to  have  the  country  im- 
proved^  and  filled  with  a  thriving,  happy  popuIatk>n. 
The  setlkry  by  legislation,  was  to  have  a  getlkment  right 
granted  to  him.  Who  was  the  $tUkr9  I  answer,  the 
man  who  penetrated  the  wilderness  in  pursuit  of  a  future 
residence,  and  having  found  a  place  suited  to  bis  wishes 
or  necessity,  there  stopped,  ceased  his  rambles,  and  be- 
gan to  improve,  with  a  view  to  a  permanent  home.  He 
was  a  setlkr  from  the  time  he  built  his  lialf -faced  camp, 
or  erected  his  tent,  provided  he  did  it  with  the  inten* 
tion  of  remaining  and  living  at  that  spot.    Thus  loc&t^ 
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ing  himself  upon  land,  and  continuing  to  reside  there-  Vn\\  Term 
on  the  time  required,  he  might  obtain  from  the  proper  ^^^' 
authorities,  the  |?rant  o!  a  settlement  right :  to  vit.  a  cer« 
tiiicHte  allowing  him  to  appropriate  so  much  land)  in* 
cludinsr  the  place  where  he  stUUd,  meaning  where  he  . 
stopped,  and  where  he  put  up  the  first  rude  camp  or 
cahin,  to  shelter  himself  froin  the  weather,  and  where 
he  re!sided  the  requisite  len^tli  of  time.  If,  as  suggested 
in  argnmeut,  he  located  himself  in  a  hollow  tree,  and 
commenced  improving,  with  a  view  to  a  permanent 
residenoe,  the  tree  would  answer  all  the  purposes  of  a 
camp  or  a  cabin,  to  designate  the  spot  where  he  settUd^ 
The  term  settkment  ts  sometimes,  in  common  parlance, 
used  to  designate  the  settlement  rights  or  number  of  acres 
granted  to  the  settler,  in  consideration  of  his  settlings 
and  remaining  the  requisite  time,  upon  the  land.  And 
in  that  sense,  it  may  sometimes  be  used  in  legislative 
and  judicial  proceedings.  Thus  A  B^s  seUlemenl^  or 
preemption^  means  the  four  hundred,  or  the  thousand 
acres,  granted  to  him.  But  the  term  eeUlemtnt^  as  used 
in  the  first  and  second  sections  of  the  act  under  consid- 
eration, means  nothing  more  nor  less,  than  the  locating 
onesself  upon  the  land,  with  a  view  to  make  aperma* 
nent  residence,  and  manifesting  that  intention,  by  pre- 
paring the  hollow  tree  for  shelter,  or  by  erecting  the 
camp  or  cabin,  and  living  in  it.  ^  This  will  be  mani- 
fest by  considering  another  matter :  to  wit,  U^e  differ- 
ent circumstances  which  must  exist,  or  the  ingredients 
essential,  to  constitute  the  protection  of  the  settler,  un- 
der the  provisions  of  the  statute. 

First :  the  settler  must  have  a  connected  title,  in  law     ReattifitM  "f 
or   equity,   deduci^ile  of  record    from   the  co:nmon*  thesevoiyetn* 
wealth.     Secondly:  he  must    be  an  actiml  settler  upon   ft^^tUr^uT  Ih 
the   land  embraced   by   his    legal   or    equitable  title,   yul  kimMir«r 
Thirdly:  such  actual  settlement  or  residence  upon  the  ^^P*®^**®*- 
land ,  must  be   continued  for  the  term  of  seven  years, 
during  which  time  the  title,  letrai  or  equitable,   must 
abide  in  him — unless  he  is  aided  by  the  relation  subsist- 
ing between  vendor  and  vendee.     The  concurrence  of 
these  things  constitute  the  shield  which  the  statute  hav 
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Pall  Term     fiirnished.     Frojn  what  tinfi«  sliall  it  avail  ?  or  from 
^^^^'       what  time  shall  the  limitation  begin  to  run?    There 
The  statate  be-  ^^  ^^^  answers  for  the  question  :  firsts  from   the  date 
nns  to  run  from  or  commencement  of  the  actual  settlement^  where  the 
tier  entered  on  settler  h.i8  title  when  l>e  enters  on  the  land.     But  if  he 
h**  ^"J?^^***?  have  no  title,  then,  secondly^  from  the  time  he  acquires 
title,  and  from  title  including;  his  actual  settlement.     The  jfirst  answqr, 
h^t!ijitrJdihS  *"^   ^****^'^   "  founded  on  the  first  section  of  the  act 
titje,  if  he  had  shews  clearly,  that  the   limitation  runs   from  the  day 
i«rS^°wrthoBt  ^^^^  ^^®  settler  located  himself.     The  second  answer, 
one.    The  ex-  founded  on  jLhe  second  section,   shews  that  the  limita- 
wards, 'of  the  tion  runs  from  the  acquisition  of  title.     There  is  in 
improvemeou    neither  section,   any  expression   which  holds  out  the 
hid      dwelling  idea,  that  the  limitation  can  be^in  to  run  from  any  oth- 
hoiiM,  into  the  ^^  period,  for  any  part  of  the  land  claimed  by  the  set- 
venarj  claim,  tier ;  and  yet,  under  the  opinion  delivered^  there  is  a 
Wm  "a*  iTt^  ^>™'t*^><^"   of   seven   years,  commencing — not   at  the 
npon  it,  within  time,  the  actual   settler  first  establishes  himself  upon 
thT  acT^'c'^^e  ^^^  '*"^  under  title,  nor  at  the  time  he  acquires  title* 
o.thertwojndgeB  if  lie  settles  before  he  has  any — but,  from  the  timp  he 
308.f^"~  ^^^  extends  his  improvemenly  his  enclosures,  over  the   line 
of  the  adversary  entry,  survey  or   patent.     To  my 
mind,  such  a  construction  is  equivalent  to  an  interpola- 
tion providing  for  a  third  class  of  cases  no  where  men- 
tioned in  the  statute.     The  error  results  from  confound- 
ing the  term  $elUenient  with  improifemerU^  and  regarding 
the  enlargement  of  a  man's  fields  around  his  dwelling 
place,  as  the  enlargement  of  his  actual  settlement,  or 
the  making  of  a  new  settlement,  within  the  protection 
contemplated  by  the  statute. 

.  I  can  find  no  pretext  in  the  statute,  for  considering 
the  place  of  the  first  actual  settlement  a  focal  point, 
from  which  the  old  or  new  settlements  may  radiate  to 
all  points  of  the  compass,  aad  invade  A^s  patent,  on  the 
north,  B's,  on  the  south,  C's  and  D's,  on  the  east  and 
west,  so  as  to  divest  each  of  them  of  their  right  of  en* 
try,  after  the  lapse  of  seven  years  adverse  possession, 
when  the  settler's  actual  location,  in  the  beginning,  was 
not  within  the  bounds  of  either  of  their  claims,  and 
when  the  settler  has  continued  to  reside  or  dwell  on  the 
outside  of  their  lines.     The  construction  by  which  a 
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man  is  made  an  actual  settler  on  four,  or  forty,  (Kfferedt  ^^M  Term 
and  distant  patents,  when  tiie  dwelling  houses,  .ooverifig 
the  spot  where  his  first  camp  or  cahin  was  erected,  and 
in  which  he  has  ail-along  continued  to  reside,  are  upon 
neither,  is  an  interpretation  of  the  statute  (to  quote  the 
language  of  the  opinion)  ^^subversive  of  the  end  and 
policy  of  its  enactment,  and  irreconcilable  with  the 
popular  and  practical  import  of  its  phraseology."  The 
object  of  the  statute  was,  to  secure  the  home— the 
dwelling,  of  the  settler  and  his  family,  and  to  prevent 
his  being  ^^cast  out  naked  to  the  world."  This  object 
is  clearly  expressed  in  the  preamble.  It  was  never  in- 
tended to  enable  the  settler,  by  the  extension  of  his  fen- 
ces, and  trespassing  upon  the  land  of  others,  to  divest 
them  of  their  right  of  entry,  upon  seven,  instead  of 
twenty  years,  adverse  possession,  unaccompanied  by 
actual  residence  upon  the  land. 

It  seems  to  me,  that  this  question  will  be  placed  be« 
yond  the  possibility  of  a  doubt,  by  an  attentive  consid- 
eration of  the  language  of  the  first  section  of  the  act. 
That  section  declares  in  substance  that,  ^'no  action  at 
law,  bill  in  equity,  or  other  process,  shall  be  commen- 
ced by  any  person  claiming  land  under  an  adverse  in- 
terfering entry,  survey  or  patent,  whereby  to  recover 
the  possession  from  any  person  actually  settled  there- 
on, &(;."  Now,  unless  the  actual  settler  is  settled  upon 
the  adverse  claim  about  to  be  asserted,  there  is  no  pro- 
hibition to  the  institution  of  suit.  Let  it  be  borne  in 
mind,  that  the  actual  settlement  means  place  of  residence, 
according  to  various  judicial  interpretations  and  decis- 
ions,  and  then,  I  ask,  how  is  it  possible,  under  this  stut-> 
ote.  to  prevent  the  adverse  claimant,  having  the  better 
title,  from  asserting  it  successfully,  if  the  occupant  does 
not  reside  within  its  bonds.^  That  actual  settlement, 
and  residence,  are  the  same  thing,  is  pri^d  by  the  con- 
sideration, that  if  they  were  not,  then  possession  by  im- 
provements alone,  without  res^idence,  continued  for  sev- 
en years,  would  afford  protection  under  the  statute^ 
No  case  can  be  found  where  the  protection  has  been  giv-« 
en  without  actual  Residence  upon  the  land  sued  for; 
and  it  will  be  seen  in  the  sequel^  that  such  residence 
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Fall  T^rm    b  indiipensable  to  toll  the  right  of  en(ry9  under  the  act 
*8  3^.       of  1809.     The  opinion  delivered  concedes,  that  actual 
•ettlement  is  essential,  but  makes  it  out  by  an  extension 
of  the  improvement  across  the  line  ;  now  if  actual  set- 
,  tlement  and  residence  be  the  same  thing,  and  it  be  in*" 
dispensable  to  resiile  on  the  land  which  is  sued  for,  iu 
order  to  defeat  the  (iaimant^  can  it  be  possible,  by  ex- 
tending the  improvement  over  the  line,  to  extend  the 
actual  residence  over  the  line?     A  uian,  by  extending 
his  improvements  in  every  direction  around  his  dwell* 
ing,  may  invade  various  tracts  patented  to  others,  hut 
because  he  does  that,  can  it  be  said  with  propriety,  that 
he  resides  upon,  or  is  actually  settled  on,   the  land  of 
each  patent?    1  he  thing  is  impossible.     There  is  no 
way  to  avoid  the  force  of  the  argument,  except  by 
sliewing,  that  actual  settlement  U  one  thing,  and  actual 
residence  another,  within  the  meaning  of  the  statute « 
or  by  going  still  further  on  the  idea  of  estending  im- 
proveoients,  and  making  a  man's  actual   residence  coex- 
tensive with  the  limits  of  his  enclosures  around  the 
domicil ;  and  thus  confer  upon  him  the  character  of  an 
actual  settler,  or  resident,   upon  the  adverse  patents, 
merely  because  be  iias  enclosed  parts  of  them      Such 
a  construction,  I  confess,   violates  all  my  ideas  of  the 
meaning  of  the  terms  actual  settler.    A  has  a  patent  foe 
a  thousand  acres,  and  the  question  is,  whether  B  is  ac- 
tually settled  upon  it.     It  is  proved,  that,  when  B  first 
came  to  the  country,  be  camped  half  a  mile  from  A's 
nighest   line,  built  his  cabin  where  he   camped,  and 
afterwards  erected  a  splendid  mansion  upon  the  site  of 
the  cabin,  and  has  lived  and  resided   in  this  camp,  cab- 
in and  mansion,  from  the  time  he  stopped  travelling ; 
yet,  under  the  opinion,  if  he  extends  his  enclosures 
connected  with  the  dwelling  house,  over  A's  line,  he 
instantly  becoire^  an  actual  settler,  or  resident,  upon 
the  land  of  A,  and,  if  not  sued  within  seven  years,  it 
divests  A  of  his  right  of  entry.     Is  not  this  conferring 
on  B  a  sort  of  legal  ubiquity?    It  makes  him  an  actual 
settler,  or  resident,  at  two  distinct  pUces,  and  upon 
t.wo  distinct  patents  at  one  and  the  siime  time. 
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Xbe  main  argatnent,  in  support  of  the  doctrines  of 
the  opinion^  rests  upoii  the  supposition,  that  the  legisla- 
ture did  not  intend  to  protect  the  domicil  alone — which 
would  be  useless,  if  all  the  adjacent  fields,  orchards  and 
pastures  were  recovered  by  an  adverse  claimant.  I 
cannot  iierceiye  the  basis  of  the  supposition.  We 
know  that,  in  practice,  the  statute  has  been  the  means 
of  protecting  hundreds  and  thousands  of  occupants, 
and  securing  to  them,  not  only  their  domicils,  but  large 
portions  of  land  likewise.  The  legislature  did  not 
look  to  extreme  cases;  the  general  condition  of  the 
country  was  surveyed  by  the  legislative  eye,  and  then 
legislative  wisdom  prescribed  a  rule  suited  to  the  gen- 
eral condition.  The  rule  was,  if  the  claimant  of  the 
paramount  title  permitted  any  one  to  settle  within  the 
bounds  of  his  entry,  survey,  or  patent?  and  remain  so 
settled  for  seven  years,  the  owner  of  the  superior  title 
ihoald  not,  thereafter,  recover,  provided  the  settler  had 
a  claim,  or  title,  deducible  from  the  records  of  the  com- 
monwealth. The  paramount  title  holder  may  well 
complain  of  surprise,  if  his  land  is  taken  from  him, 
not  in  virtue  of  an  actual  settlement  in  fact  upon  bis 
claim,  but  in  consequenco  of  a  constructive  actual  set- 
tlement, growing  out  of  the  extension  of  fences.  If 
the  actual  settler  happens  to  locate  himself  and  his 
houses  on  a  few  acres  covered  by  no  other  claim  than 
his  own,  and  all  the  rest  of  his  claim  is  covered  by  su- 
perior adverse  titles,  so  that  he  loses  all  the  land,  except 
the  few  acres  en  which  the  houses  stand,  I  admit  that 
he  might  find  much  difficulty  in  supporting  himself  and 
family  upon  the  premises  left.  But  the  legislature  have 
not  prescribed  the  rule  in  reference  to  such  an  extreme 
case.  The  rule  has  been  made  to  turn  upon  the  fact, 
whether  the  actual  settlement,  the  place  of  original  lo- 
cationt  is  upon  the  adverse  interfering  claim,  or  off  of 
it.  The  present  is  not  an  extreme  case ;  and  I  do  not 
look  upon  it  as  proper  to  strain  the  obvious  construction 
of  a  statute,  to  make  it  embrace  a  supposed  possible 
case  of  hardship. 

It  is  suggested,  that  it  would  be  very  hard  on  the 
occupant,  to  perqnit  the  adverse  chiimant  to  recover  the 


Fall  Term 
1834. 


Digitized  by  VjOOQiC 


318  DECISIONS  OP  THE   COUIIT 

Fall  Term  tifclien,  smoke  house  &c.  provided  liis  Hue  rnn  bc- 
^  ^^ '  tween  them  and  the  dwelling  house.  I  do  not  feel  my- 
self at  liberty  to  depart  from  a  plain  statutory  rule,  lo 
save  hard  cases.  There  is  a  difference,  however,  be- 
,  tween  houses  appertinent'  to  the  mansion,  and  a  distant 
enclosure  ;  and  were  it  conceded,  that  the  smoke  house 
and  kitchen  constituted  a  part  of  the  actual  settlement, 
it  would  by  no  means  follow  that  a  distant  corn  fielil 
was  a  portion  of  the  actual  settlement,  or  residence, 
within  the  meaning  of  the  statute.  A  case  may  be  sup- 
posed, where  the  line  of  the  paramount  adverse  claim 
might  run  between  the  bed  and  fire  place  :  and,  in  such 
case,  it  might  be  asked,  is  not  the  occupant  actually  set- 
tled on  both  sides  the  linc.^  I  concede  it :  for  an  actu- 
al settler  cannot  be  restricted  to  a  mere  ideal  point. 
His  settlement,  or  what  is  the  same,  his  residence,  must 
have  length  and  breadth  ;  but  because  it  must  of  neces- 
sity cover  more  space  than  the  ground  he  istands  upon, 
I  cannot  find  in  that  circumstance,  sufficient  reason  to 
extend  it,  by  construction,  to  the  limits  of  his  enclo- 
sures. 
F^xamiaatioo  of  The  foregoing  view  of  the  subject  grows  out  of  my 
tho  record  and  understanding  of  the  le^^islation  of  the  country,  and  of 

opinion  iQ  An-  .-,  «,  ., 

derson  v.  Tnr-  the  meanmg  of  the  terms  actual  setller  and  settlemcntj  in 
'^•^JJjfT^U* 'various  statutes  for  appropriating  vacant  land,  bcgin- 
underetandait,)  ning  as  far  back  as  the  Virginia  act  of  \119.  But  I  re- 
ihe  majority  b  S'^^^  *'*^  question  now  made,  as  having  been  dctermin- 
inconflict.  An^  ed  by  this  court,  in  the  case  of  Anderson  vs.  Turner^  S 
*^  Marsh.  131.     That  suit  was  instituted  a  few  years  only, 

after  the  act  of  1809  took  effect,  and  was  decided  in 
1820,  Fall  Term.  I  have  examined  the  original  record, 
and  I  find  that — *'It  was  admited,  that  the  defendant 
had  purchased  of  McKee,  and  that  McKee's  patente  is- 
sued in  1794,  covered  the  land  in  controversy  ;  and  un- 
der that  title,  defendant  has  been  actually  possessed  of 
the  land  in  controversy  ever  since  before  the  first  day 
of  January,  1808;  and  it  was  also  proven,  that  he  had 
been  living  on  part  of  the  said  land,  but  not  the  part  in 
controversy,  upwards  of  thirty  years."  I  copy  from 
the  bill  of  exceptions.  The  plaintiff  gave  in  evidence, 
the  surveyor's  report  and  connected  plat,  which  show- 
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«d  how  (he  patents,  under  whicli  the  parties  i?everally    Fall  Term 
claimed,  interfered.     The  position  of  Anderson's  house       18  3  4. 
and  spring  are  laid  down,  and  then  there  are  zigzag  par- 
allel lines,  or  marks  with  a  pen,  extending  from  towards 
Anderson's  house  and  spring,  into  the  patent  hounds  of  , 
Turner's  claim,  and  closed  in  Turner's  claim,  by  running 
the  same  kind  of  line  or  mark  from  the  end  of  one  of 
the  lines  running  into  his  patent,  to  the  end  of  the  oth- 
er.    Within  the  space  included  by  these  zigzag  lines, 
and  the  western  line  of  Turner's  patent,   the  survey- 
or has  written  *'pt.  Anderson's  field."    These  are  the 
facts;  and   upon  them,  the  court  says:— "He  (Andcr- 
son)  is,  it  is  true,  proven  to  be  possessed  of  the  land  in 
contest ;  but  he  is  not  shewn  to  have  actually  seltkd  up- 
on the  land  included  within  the  claim   of  Turner,  and 
it  is  only  in  cases  of  such  a  settlement,  that  the  act  can 
have  any  operation"     We  perceive  from  the  facts,  that 
Anderson  had  actual  possession,  inside  of  Turner's  lines, 
from  January,  1808 ;  the  suit  was  commenced  in  1819 ; 
so  that  his  possession  wa«  of  eleven  years  duration,  in- 
side the  lines  of  the  patent,  under  which  Turner  claim- 
ed.    Now,  if  the  jury  could  reasonably  have  inferred 
from  the  evidence,  that  Anderson's  possession  was  the 
result  of  an  actual  enclosure,  and  that  «uch  enclosure 
was  an  extension  of  the  fences  from  tht;  curtilage  around 
the  dwelling  house,  then,   under  the  doctrines  of  the 
opinion  delivered,  Anderson  was  shewn  to  have  been 
actually  settled  u|)on  the  land  in  contest.     It  seems  to  me, 
that  it  is  impossible  from  the  facts,  to  doubt  the  correct- 
ness of  such  conclusion,  and  that  the  jury  were  war- 
ranted in  making  it.     The  surveyor  noted  part  of  An- 
derson's field  inside  Turner's  claim ;  and  if  it  was  only 
a  party  the^residue  was  across  Turner's  line,  towards 
Anderson's  house,  and  so  shown  to  be  situated  by  the 
.zigzag  lines,   representing  the  fences.     That  the  im- 
provement  was  continuous,  from  the  dwelling  house, 
over  upon  Turner's  patent  boundary,  is  the  rational  de-. 
duction  from  the  fact,  that  the  parallel  lines  are  not 
closed  from  their  ends  next  the  dwelling  house — having 
been  left  open,  no  doubt  to  show,  that  the  fields  extend- 
ed in  that  direction  so  far  as  would  Include  the  spring  ami 
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dwelling.  It  would  be  preposterous  to  suppose,  tliat 
the  field  noted  on  the  plat  by  the  surveyor,  and  of 
wliich  Anderson  was  proved  to  liave  been  possessed  for 
eleven  years,  was  not  enclosed  by  fences.  If  it  had  been^ 
an  unenclosed  waste.  Turner  mi^ht  have  entered  upon  it, 
without  suit.  With  such  facts  Ijefore  them,  furnishing 
the  foundation  for  such  deductions,  the  former  judges 
of  this  court  decided,  that  the  act  of  1809  did  not  pro- 
tect Anderson,  because  he  was  not  actually  settled  upon 
the  land  claimed  by  Turner.  If  the  extension  of  the 
improvement  from  the  dwelliniTi  where  Anderson  had 
been  living  tliirty  years,  over  the  line  of  Turner,  was 
the  extension  of  Anderson^s  acttuil  $eitlement^  he  ought  to 
have  been  protected,  and  the  court  were  wrong,  if  the 
opinion  now  delivered  is  right.  But  the  court  deter- 
mined, that  Anderson  was  not  an  actual  settler  upon  Tur- 
ner's claim,  for  it  was  shown,  that  he  had  lived  for 
thirty  years  out  side  of  Turner's  lines,  and  therefore, 
he  could  not  be  an  actual  settler  within  his  lines. 

To  my  mind,  the  opinion  delivered  conflicts  with  the 
decision  in  the  case  of  Anderson  vs.  Turner,  but  even 
if  they  cduld  be  reconciled,  by  a  criticism  on  the  man- 
ner in  which  the  facts  are  presented  by  the  bill  of  ex- 
ceptions, there  are  other  cases  with  which  the  opinion 
delivered  cannot  be  reconciled.  I  shall  refer  to  some  of 
the  first  cases,  to  prove,  that  actual  settlement^  and  rest- 
dence,  are  the  same  thing,  within  the  meaning  of  the  act 
of  1809,  and  also,  to  prove,  that  the  possession  which 
protects  a  defendant,  under  the  statute,  must  be  gained 
by  actual  settlement  or  residence  within  the  lap,  and  not 
by  improvement  of  any  other  description. 

In  the  case  of  Bodky  vs.  CoghilVs  heirs,  3  Marsh.  615, 
the  court  says,  ''that  statute  (to  wit— the  act  of  1809,) 
only  operates  as  a  bar  to  an  action  brought  to  recover 
the  possession  of  land  on  which  another  has  been  actu- 
ally settled  for  the  time  prescribed  by  the  statute.  But 
the  agreed  case  does  not  state,  that  there  was  such  an 
actual  settlement,  and  the  possession  of  the  defendant 
may  have  been  acquired  and  continued  by  clearing  and 
enclosing,  or  by  other  mode  of  entry  upon  the  land, 
without  an  actual  settlement.'' 
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.In   the  case  of  Hog  vs.  Perry,   1  LiU.  Rep.  173,  the     VuXl  Term 
©onrt  say,  "possession  alone,  wilhoiit  residence,  or  with-        18  84. 
out  settlement  and  occupancy,  cannot  sustain  the  bar."  ^y^  «.  Perrji, 
"There  is  proof  of  clearing,  or  improving  and  rulti-   ^  J*l.  78— 
vating  the  soil,  but  no  actual  settlement  or  residence  is 
shown  &c.''  ' 

In  the  case  of  Smith  vs.  ^owelb^  2  JjUL  Rep,  ICO,  the  Smith «.  Now- 
court  say/ ''the  act  of  1809,  to  compel  the  speedy  ad-  ^^  ^^^elfi^ 
justment  of  land  claims,  which  limits  the  time  to  re- 
cover land  to  seven  years,  has  been  construed  to  apply, 
only  to  those  cases  in  which  the  possession  has  been  ac- 
quired and  continued  by  ati  actual  settlement  upon  the 
land,  and  not  to  those  in  which  the  possession  has  been 
obtained  by  entry  upon  the  land,  or  enclosinir  it  with  a 
fence,  or  otherwise.'*  In  the  opinion  delivered,  the 
court  have  applied  the  protection  of  the  statute  to  a 
possettsion  acquired,  not  by  "'^cetual  eettlemefU  upon  the 
land  "  but  to  a  pos^ssion  acquired  by  ^'enclosing  it  uith 
mfenee,^ 

In  the  case  of  May's  lmr$  vs.  Janes  fye,  4  LiU.  Rep.  ^^^^  ^^^  ^ 
24,  and  in  which  I  was  counsel  for  the  appellees,  in  the  Jonet  Jre^ 
circuit  court,  the  court  say,  "according  to  the  most  ob-  ooiiciiwioii,ib«t 
vious  import  of  the  art,  there  must  have  been  an  actual  thcw  a^uo4 

j.tx»  'Lj*      Other*  of  later 

residence  an  the  land  %n  contest,  for  the  time  prescihed  m  ^^^  provetbat 
the  act,  to  authorise  the  jury  to  find  for  the  appellees,  J^e  »««^2^ 
under  the  operation  of  the  act."     Henceforth,  however,  of  a  defeodant 
in  direct  violation  of  the  principle  here  laid  dow.n,  de    ^'^'^of^h'iH^d 
fendants  may  protect  themselves^  under  the  opinion  de-  with  which  an 
livered,  without  any  actual  residence  an  the  land  incantest.  ^;^^^^t^iZ 
but  by  the  possession  of  a  field  upon  the  land  in  ^on-   tfaonze  him  to 
test,  which  is  connected  by  continuous  fences,  with  the  pj^'ywa  ilw 
cmclosnres  around  tlie  actual  residence,  situate<l  off  the  for  ^}»^P^^^^ 
land  in  contest.     Whatever  may  be  said  about  the  fact**  theae  wnw  am 
of  the  cases  from  which  I  have  quoted  the  language  of  |";^;Jj'„7J^JJj. 
the  court,  with  a  view  to  show  that  the  court  ought  not  thecourt,uiihii 
to  have  used  such  lanf^uage;  it   U  nevertheless  clear,  case. 
that  the  language,  as  used,  evidences  the  sense  of  the 
court  that  an  actml  residence  on  the  land  in  contest  is  es- 
sential to  constitute  the  bar.     I  cannot  comprehend  that 
reasoning  which  makes  a  man's  actual  residence  at  a 
Vol.  II.  41 
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Fall  TCTm  p]ace,  other  than  where  his  houses  are,  and  to  make  m 
man,  by  construction,  blu  actual  settler  all  over  a  thou- 
sand or  ten  thousand  acres  of  land,  seems  to  me  to  be  a 
total  perversion  of  the  rivht  use  of  language. 

I  deem  it  useless  to  follow  up  later  cases.  They  all 
harmonize,  and  taken  altogether,  prove  that  actual  set- 
tlement, and  actual  residence,  are  the  same  thing,  and 
that  it  must  be  upon  the  claim  of  the  plaintiff  at  law, 
or  complainant  in  chancery,  before  his  right  of  entry 
can  be  tolled,  or  right  of  action  destroyed,  by  seven 
years  adverse  possession.  Before  the  passage  of  the  act 
of  1809,  twenty  years  continued,  adverse  possession,  with 
or  without  residence,  or  actual  settlement  on  the  land 
in  dispute,  tolled  the  right  of  entry.  The  legislature 
intended  to  alter  this  rule,  .so  far  as  it  related  to  actual 
settlers  on  tlie  land  in  contest*  and  to  toll  the  paramount 
claimant's  right  of  entry,  by  seven  instead  of  twenty 
years  continued  adverse  possession,  where  the  settlement 
or  residence  was  situated  on  the  land  in  controversy. 
I  had  considered  these  doctrines  fixed.  I  now  look  up- 
on them  as  overturned,  and  have  discharged  an  un- 
pleasant duty  in  protesting  against  it. 
Remarks  on  Um  It  is  supposed,  that  an  inference  may  be  drawn  from 
h«!rao!shri|der!  t'^^  language  of  the  court  in  the  case  of  Hite^s  heirs  vs. 
Shrader^  S  Litt.  Rep,  446,  favorable  to  the  opinion  now 
delivered.  In  that  case,  it  is  said,  that  Shrader,  ^'set- 
tled out  side  of  the  interference,  and  that  no  part  of  his 
enclosure  is  within  the  bounds  of  the  land  claimed  by 
the  complainants ;  and  according  to  the  settled  con- 
struction  of  the  act,  it  only  applies  to  cases  where  suit 
is  brought  for  land  on  which  the  adverse  claimant  ha» 
been  settled  for  seven  years."  1  think  the  court  intend- 
ed by  this  language  to  show,  that  there  was  no  pretext 
to  apply  the  limitation  of  seven  years,  for  the  protec- 
tion of  Shrader.  As  there  was  neither  settlement,  nor 
enclosure,  there  was  no  ground  for  argument,  and  the 
court  disposed  of  the  case  by  declaring,  that  the  statute 
had  no  application.  If  any  inference  can  be  drawn 
from  the  case,  it  is  unfavorable  to  the  doctrine  now  as- 
serted, in  the  opinion  delivered,  because  the  court  say, 
^'Shrader  settled  outside  the  interference/'  and  conclude 
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by  saying  that  the  statute  only  applies  to  cases  where 
suit  is  brought  for  land  on  which  the  adverse  claimant 
has  been  settkd  for  seven  years ;"  thereby  obviously  in- 
timating, that  a  settler  out  side  of  the  interference,  can- 
not become  a  settler  within  the  interference,  so  long  as 
hjs  actual  residence  or  domicil  remains  and  continues 
where  he  first  located  himself. 


Fall  Terms 
1884. 


Violett  VS.  Violett.  EjEciMitsTi, 

[Mr.  Monroe  for  Plaintiff:  Mr.  Crittenden  for  Defendant.' p 
From  the  Cibcuit  Court  jr«R  Hevrt  Countt. 
Judge  Nicholas  delivered  the  Opinion  of.  the  Court;  Otioher  ^5. 

This  writ  of  error  is  prosecuted  hy  Joseph  W.  Violett,  Stalementoftl^e^ 
to  a  judgment  in  ejectment,  rendered   a^inst  liim,  in  ^^*^' 
favor  of  Joseph  Violett,  as  lessor  of  the  plaintiff. 

It  appeared  in  proof  on  the  trial,  that  John  Violett, 
having  the  title  to  a  tract  of  land,  sold  and  conveyed  it 
to  his  son,  Joseph  W.  Violett,  who  took  possession,  and 
has  held  it  ever  since,  claiming  it  a&  his  own. 

Subsequent  to  this  sale  and  conveyance,  the  execu- 
tion of  a  judgment  creditor  of  John  Violett  was  levied 
on  the  land,  as  his  property,  and  it  was  sold  and  con- 
veyed by  the  sheriff,  to  the  lessor  of  the  plaintiff;  whoy 
immediately  after  this  sale,  and  before  the  sheriff  had 
made  him  a  conveyance,  gave  a  bond,  binding  himself 
to  convey  the  land  to  John  Violett,  so  soon  as  the  ^ihe* 
riff  made  him  a  deed. 

After  the  death  of  John  Violett,  his  son,  Talbott  Vio- 
lett, purchased  out  the  interest  of  all  the  other  heirs  of 
his  father  (except  the  defendant  Joseph  W.)  in  this 
bond,  and,  with  their  assent  and  that  of  the  lessor  of 
the  plaintiff,  instituted  this  suit  for  the  recovery  of  tlic 


Digitized  by  VjOOQIC 


324  DECISIONS   OF  THE  COURT 

Fail  Term    land,  for  his  (Talhott  Vicilett's)  use  and  benefit,  and  to 

1 8  '  ^  •       be  conducted  at  his  costs  and  charges. 

Violeit       ^   There  was  also,  testimony  c(»ndiicin^  to  prove,  that 

▼«.  the  conveyance  from  John  to  Joseph  W.  Violetl,  was 

m,n'        ~ —  made  by  John  for  the  purpose  of  defrauding;  his  creili- 

tors ;  that  the  defendant   knew  of  and   participated  in 

the  fraud,  and  that   there  was  no  sufficient,  valuable 

consideration  therefor. 

The  defendant    introduced  evidence  conducing   to 
prove  the  converse  of  all  this  :  that  is,  that  the  convey- 
ance wa»h<ma  fidc^  and  without  fraud,  and  that  if  there 
was  any  fraudulent  intent  on  the  part  of  John,  he  the 
defendant  was  ignorant  thereof,  and  did  not  participate 
therein. 
A  grwtormaT       The  defendant  moved  the  court  to  instruct  the  juryc^ 
with  aa  intent  that  if  they  believed  John   sold  to  Joseph  W.  for  the 
to  defraud  cred-  purpose  of  defrauding  his  creditors,  yet  if  they  heliev- 
vpon  a  fair  bo-  ed  that  Joseph  W.  knew  nothing  of  the  fraud,  and  did 

na fide  coDBid'  p^j  participate  in  it,  that  then  the  i\eed  from  John  to 

erat^on,  to  one    ,'.„,'  .  , 

who  had  oa  par-  Joseph  W.was  not  void  on  account  of  the  Iraudulent 

knowl!^i^^       intention  of  John.     This  instruction  the  court  refused  * 
the    grantor's  to  give  ;  and,  at  the  instance  of  the  pUintifili  instructed 
tSJ'^iii^  the  jury,  that  if  they  believed  the  deed  from  John  to 
good  and  valid.  Joseph  W.  was  made  by  John,  with  a  view  to  delraud 
his  creditors,  the  possession  of  Joseph  W.  under  said 
deed,  was  not  such  an  adverse  possession,  as  to  enable 
him  to  protect  himself  under  the  act  against  champerty 
and  maintenance — whether  Joseph  W.  at  the  time  of  his 
purchase  and  deed  from  John,  knew  of  the  fraudulent 
intention  of  John  e^ni  participated  in  the  same,  or  not. 
The  instruction  as  asked  by  the  plaintiff,  may  not  be 
such  as  the  court  was  bound  to  ^ive ;  because  it  is  not 
based  upon  the  qualification,  that  the  jury  should  be- 
lieve, that  Joseph  W.  had  paid,  or  agreed  to  pay,  a  fair 
and  bona  fide  consideration  for  the  land.     But  as  the  in« 
struction  j;iven  contains  no  qilalification,  that  he  had 
not  so  paid,  or  agreed  to  pay,  refusing  the  one,  and  giv- 
ing the  other,  was  tantamount  to  an  instruction,  that, 
though  he  had  paid,  or  agreed  to  pay,  a  fair  and  bona 
fide  consideration,  the  deed  was  nevertheless  void,  it 
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made  with  a  fraudulent  intent  on  the  part  of  the  gran-  \  Fall  Terra 

tor;  though  the  grantee  had  no  knowledge  of  that  in-  :     t6  84. 

tent,  nor  participated  therein.     The  reverse  of  this  j   ^y^^^ 

proposition  we  deem  to  be  the  law       It  would  be  a  /        vs. 

most  literal,  rigorous  and  unwarrantable  construction   .    ^*^^^^- — 

of  the  statute  against  fraudulent  conveyances,  to  make 

fair  and  bona  fide  purchasers  the  victims  of  an  undivulg- 

ed  or  unascertained  fraudulent  intention  on  the  part  of 

their  vendors.     Where  a  fair  equivalent  is  received  by 

a  debtor  for  the  sale  and  transfer  of  his  property,  he  is  ' 

not  disabling  himself  thereby  from  the  payment  of  his 

debts,  and  in  legal  estimation  no  prejudice  can  thence 

ensue  to  his  creditors.     The  protection  of  bona  fide  pur- 

chasers  is  as  much  the  object  of  the  act,  as  the  protec* 

tion  of  creditors ;  and  it  would  not  be  consonant  with 

its  spirit  or  policy,  to  make  either  the  victims  of  an  over 

anxiety  to  protect  the  others. 

The  court  also  refused  to  instruct  the  jury,  that  the  Tiie  title  of  the 

defendant  could  protect  himself  from  a  recovery,  under  ex'ont*"©  Talid 

the  champerty  act,  except  with  a  qualification,  that  they  >"  the  advene 

should  believe  the  conveyance  from  John,  to  Joseph  W.  ^tr^^"  mi^ 

Violett  was  free  from  fraud.  •?    "^'^^  ^T 

m  fl        ■         •        I  J.      1        •  ,      .     the   iberml — 1 

It  may  be,  that  the  defendant  m  an  execution,  who  is  Dana,  211.— 

himself  in  possession,  does  not  hold  adversely  to  the  B«t.  to  ialea  by 

■  r  •  .  ••       1  .  ^    •        i  a  pordweer  en- 

purchaser  thereunder,  within  the  meaning  of  the  cham-  der  the  ex*on» 

pei-ty  act,  so  as  to  preclude  the  latter  from  selling  to  a  ict  appiiw'^5 
third  person,  before  he  has  recovered  the  pot«ession«  he  can  neither 
But  Ids  is  not  precisely  the  attitude  of  a  fraudulent  ven-  Xk^he^'adl 
dee,  who  is  in  possession,  holding  the  property  as  his  veraepoxseesion 
own.  Though  the  law  allows  the  sale  of  properly  so  make*woy'chom 
held,  under  execution,  yet  we  do  not  see  the  process  by  P«rtjr  contract 
which  such  a  holding  can  be  converted  into  an  amica-  "^' ' 

ble  possession,  as  l)etween  the  purchaser  under  execu- 
tion, and  the  fraudulent  vendee.  It  may  be  true,  that 
the  fraudulent  vendee  stands  so  far  in  the  shoes  of  the 
defendant  in  the  execution,  that,  after  the  establishment 
of  the  fraud,  he  weuld  not  be  permitted  to  protect  him- 
self against  the  purchaser,  by  the  exhibition  of  an  out- 
standing paramount  title ;  but  still  there  is  the  prelimi- 
nary question,  whether  he  be  a  fraudulent  vendue  or  not^ 
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Fall  Term     which  is  ihe  very  gist  of  the  litigation  as  lietween  him 

18  8  4*       j^uj  ^|jg  purchaser.     We  perceive  no  reason,  either  of 

^^i^l^      necessity  or  policy,  for  aUowing  the  purchaser  to  vend 

vs.  the  right  to  make  this  IRigation,  or  to  make  a  champer- 

5—^: —  tous  contract  concerning  it.     Neither  his  interests,  nor 

those  of  creditors,  necessarily  require  that  he  should  be 
permitted  to  make  such  sale  or  contract.  It  is  sufficient 
that  he  himself  is  allowed  to  litigate  the  question  with 
the  vendee,  who  cannot  well  be  deemed  to  hold  other- 
wise than  adversarily  towards  him. 
Tho*  it  mav  be       Such  being  the  character  of  the  defendant's  possei« 

uncoMtitution-  gj^^,  thc  contracts  and  arrangements  between  Talbott 
alto  declare  the    -..    ,         ,  .  ,    .  i     .      7  ^    .         ■  •     .«.   *. 

title  of  the  par-  Violett,  his  co-heirs  and  the  lessor  of  the  plamtiff,  for 
tiea  to  a  cham-  ^j^^  institution  of  this  suit,  and  carrying  it  on  at  his 
uact,  forfeited  costs  and  charges,  for  his  benefit,  come  strictly  within 
the^benStoVim  ^^^  provisions  of  the  second  section  of  the  cham|ierty 
adverae  occu-  act  of  1824  ;  and  if  made  out  to  the  satisfaction  of  the 
canbenrdoabt  J^^^Y^  "^"^^  preclude  any  recovery  in  this  action.  For 
of  the  power  of  though  it  may  not  lie  within  the  legislative  cofnpetency^ 
Mth?r?MMln''-  to  forfeit  the  "right  and  title  of  the  parties  to  the  cham- 
veati^ation  of  |iertou8  contract,  and  vest  it  in  the  commonwealth,  for 
Geannder  which  the  benefit  of  the  defendant,  in  the  manner  contemplated 
a  fnit  ia  com-  by  that  act,  Still,  it  mav  have  been  strictly  within  the  le- 

meneedaadcar-      ...  ,",  ...i  i. 

ried   on  ;  and  gisiative  powcr,  to  declare,  as  is  done  in  the  second  and 

who8eb^(3if°it  third  seclions,  that  no  recovery  should  be  had  under 
reatlvis,  ai.dto  such  circumstances.     We  cannot  doubt  the  power  of  the 
Sht  of  recoill!  legislature,  to  authorize  the  investigation  of  the  feet,  for 
•  ry,  where  itap-  whose  benefit,  and  under  what  circumstances,  the  suit  is 
SS'on^  chom-  really  prosecuted,  and  when  ascertained  to  be  under  a 
pert;  contract,    champertous  contract  in  violation  of  law,  to  refuse  re- 
dress.    If  it  be  competent  for  the  legislature  to  prohibit 
the  vending  of  pretended  titles,  or  the  making  of  cham- 
pertous contracts  concerning  them,  which  no  one  would 
controvert,  it  surely  can  refuse  the  aid  of  our  courts  of 
justice,  in  carrying  into  effect  such  sales  and  contracts, 
for  the  benefit  of  the  parties  to  them*     It  is  unnecessa- 
ry, in  this  case,  to  determine  whether  the  fact  of  Joseph 
Violett   having  made  the  champertous  contract  with  ' 
Talbott  Violett,  for  the  institution  and  prosecution  of 
(his  suit,  has  so  far  vitiated  his  title,  as  to  bar  a  receve- 
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* 
ry  thereon,  in  any  suit,  hereafter  instituted,  untainted  Fall  T«rm 
with  such  illegal  arrangement.  It  may  constitute  a  ques-  i  s  8  4 . 
tion  worthy  of  consideration,  whether  the  legislature 
could,  by  any  mere  act  of  its  own,  forfejt  the  vendor's 
right  of  suing  on  his  title,  for  his  attempt  to  sell  it,  or 
for  a  champerty  contract  concerning  it,  in  violation  of 
law.  But  we  do  not  think  there  can  be  even  plausible 
ground  for  doubting  the  legislative  power  to  deny  the 
aid  of  our  courts  of  justice  to  champertors,  in  effectu- 
ating their  champertous  agreements,  whether  suing  in 
their  own  names,  or  in  those  of  others  for  their  benefit. 
They  derive  no  right  or  interest  under  such  agreement, 
that  can  be  deemed  worthy  of  the  constitutional  safe- 
guard and  protection.  They,  in  truth,. acquire  no  riglit 
or  interest  whatever.  Their  efforts  to  do  so  are  merely 
abortive.  The  law  renders  all  such  agreements  utterly 
null  and  void.  It  would  illy  become  the  violators  of 
the  law,  to  appeal  to  the  law  for  its  protection  in  the 
very  act  of  its  violation.  If  the  vendor,  or  holder  of 
the  title,  who  has  made  a  contract  concerning  it,  in  vio- 
lation of  the  second  section  of  the  act,  has  any  remain- 
ing interest  left  in  him,  that  can  be  legally  asserted  in 
the  prosecution  of  a  suit  for  its  recovery,  it  must  be  in 
a  suit  prosecuted  by  himself,  at  his  own  proper  costs 
and  charges,  and  without  any  taint  of  a  champertous 
bargain  with  a  third  person* 

Judgment  reversed,  with  costs,  and  cause  remanded 
with  instructions  for  a  new  trial  and  further  proceed- 
itigs  consistent  herewith. 
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Fall  Term 
1884. 


Chawcbrt.         Cameron  afcainst  Bell  and  Chiles. 

[Mr.  Haggio  and  Mr.  CptteDdeD  for  Appellant :  Mr.  Monroe  for  Appellees.] 
From  the  Circuit  Court  for  Shelrt  Couittt. 
9etoheT  37.         Chief  Justice  Robertson  delivered  the  Opinion  of  the  Court. 

B  sells  land^  Samuel  Bell,  holding  an  undivided  fourth  part  of  |i 

firattoLandll,  tract  of  Ian-  ,  on  which  Archibald  Canaeron  was  living, 

pavs  :^60down,  nnder  an  advers^e  claim,  sold  and  conveyed  his  interest 

"?  f *'*!!!, ill*  to  Cameron,  for  one  hundred  and  fiftv  dollars;  one 

note  for  J^lOO,  ^  •  ' 

wbicii  B  agree)  third  of  which  was  |)aid  at  the  date  of  the  contract,  and 
anJeerlhe  sale  ^^^  **^®  residue,  Cameron  gave  his  promiss^  ry  note 
toLand  Hwaa  On  that  note  Thomas  C.  Chiles,  as  assignee  of  Bell, 
^r^il^^'iled!  «"®d  Cameron  ;  but  was  defeated,  on  the  ground  that, 
and  r  porchaa-  as  the  jury  believed  from  the  proof  on  the  triaK  the 
Suit  rs'broueht  hundred  dollars  were  not,  by  the  terms  of  the  a|2[ree- 
on  C's  note  for  mcnt,  to  be  paid,  unless  Bell  had,  prior  to  his  sale  to 
defeats  the  ac-  Cameron,  cancelled  a  previous  sale  of  the  same  interest 

tion, upon  those  }„  the  land  to  Lvnch  and  Haslet,  and  that  there  bad  been 

facts.       Ihe  a-  i  '  r    . 

greement,     as  no  such  cancelment  of  that  contract. 

Shi^'bTo  '^^^  ""•^  C\\\\e&  then  filed  a  bill  in  chancery  against 
retain  the  ^50,  Cameron,  for  a  restitution  of  the  title  which  Bell  had 
Se  tit?eBhad  <*«nvey«^  ^o  him.  Or  for  other  appropriate  relief,  for 
conTeyed  to  the  benefit  of  Chiles,  to  whom,  as  the  bill  alleged,  Bell 
^t  twt  bTno  •*»<*  transferred  all  his  equity. 

ground  ^^^^^^  Cameron  resisted  a  decree,  in  any  shape,  a^inst  him; 
contract.  &n^  shewed  that  he  had,  since  the  date  of  his  purchase 

Courts  of  equi-  from  Bell,  obtained  a  transfer  from  Lynch,  of  his  inter- 
iLTSgmelite  ®**  ""^®'*  ^^^  contract  between  Bell  and  himself  and 
at  law,  to  cor-   Haslet. 

Siiprop!er"V«-  O"  ^''®  hearing,  the  circuit  court  decreed,  that  Came- 
dicts.  There-  ron  should  cohvey  to  Chiles,  all  the  interest  which  he 
casej'iir  to*be  had  acquired  by  the  conveyance  from  Bell,  whenever 
sought  in  the  the  fifty  dollars  which  he  had  paid  to  Bell,  should  be 

Court  of    Ap-        -.",..,  .        . 

peai<i.The.judg.  refunded,  with  the  accrumg  interest. 

S!!!!l! J"°!l»**i!       Cameron  now  claims  a  reversal  of  that  decree, 
deemed  right  3r         ,_.  , ,  ^   ,  _    _ 

just  until  it  is       We  are  unable  to  perceive  any  sufficient  ground  for 

reversed.  ^^^  j^^^^^      . 
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ir,  as  Cameron  alleges,  and  as  the  jury  must  have  de-  FaH  Term 
Tided,  and  as  we  would  be  inclined,  without  such  deci-  18  8  4. 
sion,  to  infer  from  the  record,  imperfectly  and  obscure- 
ly as  it  exhibits  the  facts,  Bell  was  to  have  only  the  fifty 
dollars,  unless  he  had  rescinded  his  contract  with  Lynch 
and  Haslet,  and  he  had  not  rescinded  it, — then  Cameron 
had  a  right  to  hold  the  interest  conveyed  by  Bell,  with- 
out  making  any  other  payment,  and  had  to  look  to  Lynch 
and  Haslet  for  a  perfection  of  his  title  by  a  sale  of  their 
eqnitable  interest. 

But,  even  if  such  had  not  been  the  contract,  and  if 
the  jury  found  an  unjust  and  erroneous  verdict  in  favor 
t>f  Cameron,  such  a  circumstance  could  not  entitle  Bel), 
or  his  assignee,  to  a  reconveyance  from  Camerbn,  or  to 
any  other  relief  in  equit]^.  If  Bell  hadil  right'to  the 
hundred  dollars,  and  Cameron  unjustly  withheld  pay* 
ment,  or  improperly  defeated  the  action  on  his  note, 
still,  even  that  did  not  entitle'Beil  to  a  rescission  of  an 
executed  agreement,  or  to  a  reconveyance.  His  only 
remedy  was  a  reversal  of  the  erroneous  or  unjust  judg- 
ment, exonerating  Cameron.  As  long  as  that  judgment 
remains  unreversed,  it  must,  however,  be  deemed  right 
and  ju^t. 

The  complaint  is,  that  Cameron  improperly  avoided  . 
his  note  for  the  hundred  dollars*  This  we  are  not  al- 
lowed to  presume ;  and  there  is  no  proof  sustaining  the 
allegation.  But,  were  it  admitted,  that  he  ought  to  pay 
the  hundred  dollars,  the  concession  would  furnish  no 
groand  for  a  decree  for  a  rescission  of  the  contract  of 
sale,  or  for  a  reconveyance,  or  for  any  other  relief  in 
equity.  If  Cameron  is  liable  for  more  than  he  has  paid, 
let  that  liability  be  enforced.  If  he  is  not  so  liable,  it  is 
because  he  has  paid  all  that,  by  his  contract,  he  ought 
to  have  paid. 

The  proper  tribunal  has  decided,  that  he  was  not  lia* 
ble  for  mpre  than  he  had  paid,  and  the  chancellor  can** 
not  revise  that  decision.  That  decision  cannot  be  deem- 
ed a  virtual  rescission  of  the  contract)  or  as  furnishing, 
per  «e,  any  cause  for  a  rescission. 

Wherefore,  the  decree  nnust  be  reversed,  and  the 
cau^e  remanded,  with  instructions  to  dismiss  the  bill. 
Vol.  IK  42 
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MoTioif.  The  Commonwealth  vs.  Welch. 

[Atto.  Geo.  MorebMd  for  Plaintiff;  Mr.  Hagimlbr  Defendant] 

FmoM  THE  CimcuiT  Court  for  Shelby  Countt. 

The  Chief  Jastiee,  not  bfting:  present  at  the  trial,  took  no  partift 
the  decision  of  ihis  case. 

Odo6^  37.        Judge  Ukderwood  delivered  the  Opinidn  of  the  Court. 

Prooeciiiott.for  ^^^  attorney,  for  Shelby  county  notified  Welch,  that  a 

keeping  tavern  ,  •_   ;  ■      .        •  ^    .  . 

without  license,  motion  would  bc^made,  in  the  name  of  the  commoa- 

wealth,  agailist  bim,  for  theircicoTery  of  the  fine  impoa* 

ed  bylhe  act  of  December* 2^nd,  1631,  for  keeping  a  tar- 

epn,  wfthout  complying  with  its  provisions. 

Tkvemt  where  The  ninth  section  of  the.  act  to  kmend  the  laws  con- 
no  liqaon  are  .  i  *^  , 

retailed^andnot  ceming  tavem  keepers,  approved  February  24th,  1834, 
loif'a  mai^of  »^P®^*«  ^^^  **^*  which  require  the  keeper  of  a  tavern, 
a  town  or  city!  ^^  not  Within  any  town  or  city,  nor  within  one  haif  mile 
wi^t^om^liJose!  ^^ereof,  and  who  shall  not  retail  spirituous  liquors,  to 
Anactor84re-  obtain  and  pay  for  license.'' 

raqnirinc  soch      ^Y  ^ho  facts  agreed,  it  appears,  that  Welch  did  not 
tarern  koepera  retail  spiritous  liquors.    He  therefore,  was  not  subject 
■M.     .        *  to  pay  a  fine  for  keeping  tavern  without  license,  accord* 
ing  to  the  provisions  of  the  act  of  1834,  unless  his  tav- 
ern was  within  a  (own  or  city,  or  within  a  half  mile 
thereof. 
The  ComMth,       The  facts  agreed  do  not  shew  how  far  Welch's  tavern 

auingforafine,  ^  ...  ,  . 

for  keeping  a  was  from  the  nighost  town  or  city,  and  hence  he  may, 
Iw  ?i^noJlL  r^  ^^  "*^y  '*®^»  ^  subject  to  the  fine  imposed  by  the  act  of 
tailed)  witbont  1831.  As  it  was  the  duty  of  the  commonwealth  to 
Sio^hirtitwM  roake  out  her  case  by  proof,  and  to  shew  that  Welch 
kept  in  a  town  had  violated  the  law,  the  burden  of  proof  devolved  oh 
in  haif'a  mTie of  ^^^^  ^^  S^^^  ^^e  distance  of  the  tavern  from  the  nighest 
ono:  she  mut  town.  As  she  failed  in  this  particular,  the  circuit  court 
whole  case  by  properly  decided  against  her,  unless  the  case  should  be 
prooC  clisposed  of  under  the  act  of  1831,  without  respect  to 

the  partial  repeal  efiected  by  the  act  of  1834. 
When  a  penal      The  motion  was  made  in  March,  1833;  and  if  the 

statate  IB  repeal* 

circuit  court  had  enforced  the  law  as  it  then  stoo^, 
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Welch. 


Of  a  penal  statute  exonerate  otlcnders  trom  tlie  payment 
of  fines  incurred  under  the  statute  repealed  or  modified,  fied^LTir^ex- 
when  half  the  penalty  is  given  to  the  person  suing  for  empta  claaeof 
it  ?  Had  the  attorney  in  this  case,  such  a  vested  right  operationr^io! 
in  the  fine  imposed  by  the  act  of  1831,  as  to  place  it  be-  lationscommii- 
yond  the  control  of  the  legislature,  so  that  the  act  of  well  ai  those 
1834  cannot  operate  retrospectively  ?  ST^thi^e  '*^ 

That  the  legislature  may,  at  any  time,  exonerate  the  or  modification, 
citizen  from  the  payment  of  a  fine  to  the  commonwealth,  !^^i^"^J^ 
hy  repealing  the  statute  under  which  it  is  imposed,  where  private     right 
the  rights  of  individuals  are  not  prejudiced,  cannot  be  ^^"j^be<l»v«*^«<* 
doubted.     The  repeal  of  the  penal  statute  would  leave 
the  judiciary  without  authority  to  render  judgment. 
There  roust  be  law  to  sustain  the  judgment,  at  the  time 
it  is  rendered.     By  repealiirg  the  statute  which  inflicts 
the  penalty,  tiie  commonwealth  virtually  declares  its  will 
not  to  punish  under  that  statute.     The  commonwealth, 
by  her  legislature,  may  define,  and  prescribe  punish- 
ments for   public  wrongs.      By  repealing  the  statute 
which   defines   the  ofience  and  denounces  the  punish- 
ment, the  prescribed  rule  is  abrogated,  and  the  citizen 
stands  before  the  judicial  tribunals  as  though  no  such 
rule  had  ever  been  made.     At  least,  such  is  his  attitude 
in  reference  to  prosecutions  against   him  by  the  com- 
monwealth. 

If^however,  it  be  conceded,  that   individual^  rights  Where  a  penal 

vested  bv  a  statute  cannot  be  effected  by  its  subsequent  «t*tute     gives 
,'..„.,.  ,  .       •'.         ,      ,    ^     ,       "the     amount 

repeal ;  still,  in  this  case,  the  question  is,  whether  the  rteovered,*'  or 

attorney  who  instituted  the  motion,  has  thereby  acquir-  P*^  ®**  *'»  ^^^."^ 
J         I  .     1.    .  I      •     .    .  ...  .    .  proaecutor,  hie 

«d  such  an*individual  right,  as  places  it  beyond  the  pow-  title  to  it  d^ 

cr  of  the  legislature.     The  act  of  1831 ,  makes  it  the  ofli-  »P;°^  '^^'^  \^, 

.   1    I  S^  .  rtcmtry ;    till 

cial  duty  of  the  county  attorneys  to  prosecute  all  persons  which,  he  has 
violating  the  act,  and  gives  ''half  the  amount  recovered,''  SSit'^  "^ 
by  way  of  compensation.     The  attorney  incurs  no  risk  ;  vent  a  repeal  of 
be  is  not  made  liable  for  costs ;  and  there  is  no  language  d^cb!!rg/n*^^^^^^ 
vesting  an  interest  before  the  recovery  is  actually  had. —  offento. 
Until  judgment  rendered,  we  perceive  no  vested  inler- 
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est  in  the  attorney.  Hence  there  is  nothing  which  pre- 
vents the  legislature  from  controlling  the  whole  matter 
as  it  pleases ;  and  which  has  been  done,  so  far  as  to.  dis- 
charge all  offenders  against  the  act  of  1831,  whose  tav- 
erns are  not  in  a  city  or  town,  or  within  a  half  mile 
thereof,  and  who  do  not  retail  spirituous  liquors.  The: 
act  of  1834,  therefore,  has  its  appropriate  effect. 
Judgment  aflirmed.  ' 


OSTUIUK. 


October  37. 

Detinne  cannot 
be  luaiutaiued 
where  the  thing 
6ued  for  had 
ceased  to  exist 
when  the  suit 
waa  brooght— 
au  for  a  aiave 
after  hia  death  : 
though  It  may 
be  maintained 
where  the  de- 
leodanthns  par- 
ted with  thepos 
session  of  the 
chattel  sned  for, 
or  where  it  was 
In  being  when 
the  aatton  was 
institasd,  but 
perished  after- 
^'ards. 


Caldwell  v$.  Fenwick. 

[Mr. Cunningham  for  PlaintiflT:  Mr^  Daviess  ibr  Defendant]^ 

Fbom  the  CiitcuiT  CouBT  POE  Mercer  County. 

The  Chief  Justice  was  not  present  at  the  trial,  and  took  no  part 
ia  the  ilecision. 

Judge  NicfiOLAi  delivered  the  Opinion  of  the  Court. 

Fenwick  sued  Caldwell^  in  detinue,  for  two  slaves — ^ 
one  of  them,  as  proved  on  the  trial  of  the  general  issue, 
being  dead  before  the  itistitution  of  the  suit.  The  only 
question  that  need  be  noticed,  is,  whether  the  action 
could  be  maintained,  for  ov  on  account  of  the  slave  that 
was  dead. 

It  seems  to  us,  tliat  it  cannot.  The  frame  of  the  ac* 
tion  and  the  principles  of  pleading  forbid  it.  Detinue 
is  a  mode  of  action  given  for  the  recovery  of  a  sjiecific 
thing,  and  damages^  for  its  detention.  Though  judg- 
ment is,  also,  rendered,  in  favor  of  the  plaintiff,  for  ttie 
alternate  value,  provided  the  thing  cannot  be  had ;  yet 
the  recovery  of  the  thing  itself  is  the  main  ^bject  and 
inducement  to  the  allowance  of  the  action.  The  thing 
sued  for  has  to  be  so  specially  described  in  the  writ, 
declaration,  judgment  and  execution,  that  it  may  be 
distinguished  from  other  things  of  the  same  s])ecies. 
The  actioi)  is  not  adapted  to  the  recovery  alone  of  the 
value  of  a  thing  detained ;  nor  can  it  be  maintained 
therefor.  The  alternate  judgment,  for  the  value,  is  but 
a  niere  incident  to  {t^e  judgment  for  the  thing ;  uor  can 
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it  be  rightfully  rendered,  except  where  there  is  a  judg- 
ment for  the  thing,  frem  which  it  can  result  as  an  inci- 
dent or  consequence.  It  would  seem,  therefore,  to  be 
un  indispensable  requisite,  that  there  should  be  a  thing 
sued  for.  A  demand  for  a  dead  slave  does  not  fulfil 
this  requirements  It  is  not  a  thing  of  estimation  or  val- 
ue, such  as  the  law  requires  to  constitute  the  basis  of  an 
action. 

Upon  the  prinoiple  of  obviating  inconvenience,  the 
action  is  allowed  where  the  defendant  has  parted  with 
the  possession,  before  suit  brought.  But  where  the 
'  thing  is  still  in  existence,  it  is  a  something  to  be  sued  for^ 
and  ;>er-possibility,  the  defendant  may  obtain  it,  and 
surrender  it  in  discharge  of  the  judgment.  Where  the 
thing  has  been  utterly  destroyed  before  suit  brought — 
where  it  no  longer  ejiists,  the  plaintiff's. claim  is  reduced 
to  a  mere  demand  for  reparation  in  damages,  to  be  pur- 
fbued  by  other  and  more  appropriatg^emedies. 

We  liavc  met  with  no  authority  in  maintenance  of 
the  action.  The  case  of  Carrel  vs.  Early^  4  Bibb,  270,  is 
not  such  an  authority,  it  was  determined  there,  that 
the  death  of  a  slave  |iending  the  action,  would  not  de- 
feat a  recovery,  and  no  doubt  properly.  •  For  as  the  ac- 
tion was  rightly*ihstituted,  the-^lavc  being  alive,  and  & 
somethingto  sue  for  ki  existence  at  thetfm'e  of  its  in- 
ception, a  subsequent  casualty,  not  M[i\hin  thecpntrbl  of 
the  plaintiff,,';phould  not  have  been  alloweiVto  JefeaWus 
»uit.  Besides*,  he  could  not  haye#egovei;eil  the  costs  to 
which  he  was  entitled,  but  by  being  allowed  to  pro- 
gress to  judgment.  The  language  of  the  opinion,  when 
taken,  as  it  should  be,  in  reference  to  the  case  before 
the  court,  imports  nothing  more,  than  that  the  death  of 
the  slave  after  suit  brought,  does  not  defeat  the  action. 
If  it  did  import  any  thing  more,  it  was  so  far  extra-ju- 
dicial. 

As  the  court  below  allowed  the  plaintiff  to  recover 
for  the  slave  that  had  died  before  the  institution  of  the 
suit,  the  judgment  must  be  reversed,  with  costs,  and  the 
cause  remanded  with  instructions  for  a  new  trial,  and 
fiuther  proceedings  consistent  herewith. 


Fall  Term 
1884. 

Caldwell 

vs. 
Fenwiclf. 
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TB£srAtsfce       Tumei's  Administrator  vs.  Booker. 

-     -i,  [Mr.  Criuenden  for  Plaiotiff :  Mr.  Owriey  and  Mr.  Monroe  for  Dcfradant.  J 

Faox  ths  Cikcuit  CocmT  rem  Syekcek  CorvTT. 

The  Chief  Jostice,  DOt  being  present  at  the  trial,  took  no  part  ia 
the  decision  of  this  i 


October  27  Judge  Nicholas  delivered  the  Opinion  of  the  Court. 

Staiementoftbe  The  defendant  in  error  took  judgment  by  default,  •- 
<?>^«-  .  gainst  Turner,  in  an  action  of  trespass  for  assault  and 

.  battery  ;  nnd  upon  the  writ  of  enquiry,  her  damage  was 
assessed  to  two  thousand  dollars,  for  wiiich  judgment 
^  was  rendered  in  her  favor.  The  next  day,  Turner,  by 
his  counsel,  movecf  |or  a  new  trial,  on  the  grounds  set 
forth  in  the  affidavit  of  an  agent  of  Turner,  and  because 
the  damages  were .  excessive.  The  counsel  for  Mrs. 
Booker  moved  to  have  the  motion  continued  till  the 
next  term,  to  afford  an  opportunity  to  take  counter  affi- 
davits, and  the  counsel  of  Turner  assenting,  it  was  so 
continued.  A  few  days  thereafter,  "Turner  died.  At 
the  next  tend  of  the  court,  his  death  was  suggested,  and 
the  motion  revived,  by  consent,  in  the  name  of  his  ad- 
uiiAi8trator,-«-the  plaintiff  reserving  to  herself  all  right 
to  insist  tha»  the  potion  had  been  abated  by  Turner's 
d^ath,  and  that  the  administrator  had  no  power  to  re- 
vive it,  in  the  same  njanner  she  could  have  made  such 
objection,  if  it  had  been  attempted  to  be  revived  by 
scire  facias.  The  court  overruled  the  motion  for  a 
new  trial,  and  the  administrator  prosecutes  this  writ  of 
error. 

Motiong  for       Previous  to  any  investigation  of  the  grounds  for  a 

Eniiand'^^''  are  "®^  *'^**^''  ^®  ^^^  ^^^  ^^**'  *"  objection  on  the  part  of 

made  and  deci-  the  defendant  in  error,  that,  at  common  law,  all  modes 

^^^Itll^d.  ^f  *"**  ^f  action   abated  by  the  death  of  either  party, 

In  tbiH   nute,  and  that  they  can  only  be  revived,  for  or  against  tb 

at^^any  'umc  representatives  of  a  decedent,  by  virtue  of  some  exprgss 


Digitized  by  VjOOQIC 


OF  APPEALS  OP    KENTUCKY.  '  335 

statutory  provision  ;  and  as  there  is  none  authorizing  Fall  Term 

the  revival  of  such  a  motion  as  this,  it  cannot  be  reviv-  1^34. 

ed;  the  consequence  being,  that  the  judgment  now  stands  Tumer^dm 

freed  and  absolved  from  the  motion,  as  though  it  had  vs. 

never  been  made.     According  to  the  couli«*  of  practice  ^^^^^' 

in  England,  the  motion  for  a  new  trial  was  always  made  -^fore^^^o^aX 

before  judgment,  and  the  judgment  never  entered  up  till  terjudjpiant;— 

the  motion  was  disposed  of.     A  case  like  this  could  not,  ^t  ^TbII!^ 

therefore,  well  have  arisen  in  the  English  courts.     But  ^S.  ^^®  i»dg*t 

by  a  course  of  practice  which  has  obtained  in  this  coun-  Son  ii  dtpMed 

try,  and  which  has  become  too  inveterate  to  be  now  cal-  of— inthesame 

»    1  .  •         ^1  .•       ^  .   1  .  .  or  at   a  fulare 

led  m  question,  the  motion  for  a  new  trial  is  made  at  any  t«rm.  PetitioDa 
time  during  the  term,  as  well  afte/  as  before  judgment.   [n'thrCoirt"of 
Connectdd  with  this  practice,  has  simultaneously  grown   Appeals,  have 
up  another,  of  treating  the  motion,  when  regularly  con-  *^^  **^®  ^^^ 
tinued  over  to  another  term,  as  a  suspension  of  the  judg- 
ment till  the  motion  is  disposed  of,  without  any  express 
order  to  that  effect.     It  is  by  virtue  ofthis  supposed  sus-  v 

pension  alone,  that  tlie  court  retains  its  power  of  setting 
aside  the  judgment,  for  the  purpose  of  a  new  trial  at  a 
subsequent  term.     A  similar  eflfect  has  always  been  giv- 
en to  petitions  for  rehearing  in  this  court,  of  retaining 
the  correction  of  a  mandate  of  one  term,  within  the  pow- 
er of  the  court  at  a  subsequent  term,  without  apy  express 
order  of  suspension.     A  judgment  so  suspended  by  mo-  A  judg't  saapen 
tion  in  the  circuit  court,  is  not  considered  such  iSnal  for  a^w  trlall 
judgment,  as  to  .authorize  the  prosecution  of  a  writ  of  ^  ^^^  ^'^'^  »<> 
error  ;  neither  can  an  execution  be  issued  thereon.     Of  li^,  noreanex- 
course,  therefore,  the  judgment  must  be  considered  as  •cmtion    iaaue, 
virtually  suspended,  for  every  purpose,  and  the  plaintiff  ^ 
can  never  be  deemed  at  the  end  of  his  suit,  and  entitled 
to  the  fruition  of  his  judgment,  until  thiit  suspension  is 
legally  removed.    Till  then  his  suit  may  strictly  be  said 
to  be  still  pending  and  undetermined. 

The  motion  for  a  new  trial  is,  therefore,  a  mere  inci-  a  motion  for  a 
dent  to  his  suit,  of  almost  the  identical  same  character  "®^  .^  '^  ^ 
it  would  have  been  if  made  before  judgment,  and  can,  the  suit:  not  a 
-with  no  plausibility,  be  put  upon  the  basis  of  a  separate  JSTaSttSl^b  * 

the  death  of  the 
moTer ;  Ui  eflfeoti  continue  without  any  proceeding  by  hia  representative.  Upon  a  scire 
/aeioM  to  reriTC  the  jadgment  a(piaat  hn  adiiunietrator,  or  by  hia  cement,  the  motion  may 
be  disposed  ef. 
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Fall  Term     inilependent  suit^— upon  which  the  learned  counsel  en- 

*  ®  ^  ^  •       deavored  to  place  it, — requiring  the  action  of  the  re- 

Tumer'tadm  presentative  of  the  mover,  to  obtain  either  its  revivor, 

vs.  or  the  benefit  of  its  suspending  powers  upon  the  jndg- 


ment.  (f  the  administrator  had  not  voluntarily  appear- 
ed, and  assented  to  the  revivor,  the  plaintiff  would  have- 
been  bound  to  become  the  actor,  and  by  scire  facias  a- 
gainst  the  administrator,  put  the  case  in  an  attitude  tor 
have  the  motion  disposed  of,  and  her  judgment  freecF 
from  its  still  controlling  effect. 

The  death  of  a       Having  thus  freed  the  case  from  this  supposed  difli- 

defeDdant,  after        .  ^  ;  ••       .  .  .  .,       . 

judgment,  and  culty,  we  are  met  by  an  objection  on  the  other  side,  that 
pending  a  mo-  g„g^  i^^j^-  jj,^  admitted  effect  of  the  lAotion,  it  must  be 

tioQ  lor  a  new  •      ^  ' 

tnn\,  does  not  by  virtue  of  a  sort  of  nunc  pro  tunc  process,  which  will 
«bate  the  sail,  ^j^^  jj.  ^lation,  and  make  it  take  effect,  as  though  it 
had  been  actually  made  antecedent  to  the  entering' up  of 
the  judgment ;  the  inevitable  result  of  which  would  be, 
to  abate  the  whole  suit,  inasmuch  as  the  cause  of  action 
does  not  survive. 

'this  assumption  has  no  more  of  solid  merit  than  the 
other.    It  is  needless  to  unravel  the  argument  by  which 
it  is  attempted  to  be  sustained,  in  order  to  expose  its  fal- 
lacy.    The  suspending  effect  given  to  the  motion,  made 
after  judgment,  is  sui  generis  r  it  is  based  upon  none  of 
the  analogies  of  the  law,  that  we  know  of,  and  is  the 
mere  creature  of  an  anomalous  practice  in  this  state,  too- 
old  to  be  disturbed.     Its  effect  reaches  only  so  far  as  it 
has  obtained  allowance,  ex-necessitate^  in  the  furtherance 
of  justice.     We  are  not  disposed  to  allow  it  to  retroact, 
so  as  to  produce  injustice. 
Whereaverdict      Th^  damages,  though  heavy,  yet,  as  the  case  stoo^ 
are  rendered  for  "pon  the  ex  parte  proof  before  the  jury,  were  not  so 
excessive  dam-  excessive  as  to  authorize  the  interference  of  the  court, 
^od  ground  for      From  the  reasons  stated  in  the  bill  of  exception,  for 
Tt'^^'^dth  ?"  overruling  the  motion,  as  to  the  other  ground  relied 
fendantdiesfthe  ou,  it  seoms,  the  Circuit  court  came  to  the  determination 
brmnt^''"io  **  ^"''  mainly  because  the  result  of  granting  a  new  trial, 
his  admiuMtra-  would  be  entirely  to  defeat  the  plaintiff's  action.     We 
Irtior^b^^M  cannot  accord  our  assent  to  tbe  sufficiency  of  this  rca- 
that  does  not  son,  though  such  were  necessarily  to  be  the  result.     If 
siiryive.andwm  r^^^^^^^  ^^ile  living,  was  entitled  to  a  new  trial,  thai 
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right  ought  not  to  be  impaired  by  his  death.     The    '■"  ^crm 
plaintiff's  judgment  was  valid,  or  not,  according  as  he      ^.^^p^^ 
vras,  or  was  not,  entitled  to  a  new  trial.     If  he  had  a  bedwtroyedcn- 
right  to  be  relieved  from  it,  that  right  upon  every  prin-  £!VhJ^„,5JJJl^ ' 
ciple,  whether  of  law  or  justice,  must  survive  to  his  ad-  Bat  that  may 

The  grounds  as  made  out  in  the  affidavit  of  the  agent  Gronncb  for  a 
of  Turner,  were,  in  substance,  that  Turner,  who  resid-  aij^cieiit. 
ed  about  twenty  eight  miles  from  the  court  house,  was 
sick  at  home,  and  unable  to  attend  court ;  that  material 
witnesses  had  been  snbpoeaaed,  but  did  not  attend  ;  that 
the  most  material  of  them  had  apprized  the  agent,  that 
he  could  not,  and  would  not,  attend  on  account  of  the 
indisposition  of  his  wife;  that  he  had  been  started  off, 
by  light,  or  a  little  after,  of  the  day  on  which  the  trial 
took  place,  to  procure  a  centinuance  for  Turner,  but 
did  not  arrive  until  about  two  hours  after  the  cause  was 
tried ;  that  he  started  in  time,  and  would  have  reached 
court  before  the  cause  was  called,  if  his  horse  had  not 
failed  on  the  way,  in  consequence  of  the  excessive  heat 
of  the  weather. 

The  materiality  of  the  absent  witnesses  was  sufficient-  SickheBs  — e&« 
ly  made  out  by  their  affidavits  used  on  the  hearing  of  *j*JJXSl^f? 


the  motion,  so  that  the  right  to  a  new  trial  rests  upon  will  not  < 
the  sufficiency  of  the  diligence  used  by  Turner.  That  JJnce!  and  enl 
he  was  really  sick,  and  unable  to  attend  court  on  the  ^^^^  ^^  ^^y 
day  the  cause  was  tried,  we  cannot  doubt ;  because  from 
the  testimony  of  tlie  physician,  introduced  by  the  plain- 
tiff,  he  ultimately  died  of  the  indisposition  he  then  had. 
But  the  counter  affidavits  produced  by  the  plaintiff 
leave  as  little  room  to  doubt,  that  on  the  day  previous, 
he  was  comparatively  well ;  was  drunk  in  Louisville, 
during  most  of  the  day,  and  did  not  return  to  his  re- 
sidence in  the  country,  until  after  night :  in  fact  that 
his  sickness  and  death  were  the  results  of  that  ^*  drun- 
ken spell.''  Had  his  excuse  for  his  non  attendance  at 
court  rested  merely  upon  his  sickness  so  produced,  we 
would  have  little  hesitation  in  disallowing  it  as  unsatis- 
factory.    But,  as  his  agent  was  personally  acquainted 

Vol.  II.  43 
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Booker. 


aiaa  decisions  or  the  court 

Fall  Term    ^ith  the  materiality  of  his  witnesses,  and  was  therefore 

^  ^  ^  ^  *       as'  competent  as  himself,  to  make  the  necessary  affidavit, 

Tumer^iodm  '^^  order  to  procure  a  continuanco,  we  do  not  deem  it 

indispensably  necessary  that  Turner  himself  should  have 

been  personally  present,  for  that  purpose.     Considering 

he^ff^ttd^^ui  ^^^  distance,  it  would  have  been  safer  and  more  prudent 

a  party  who,—  for  Turner  to  have  started  or  sent  to  court  the  day  be- 

lue  dae"  dili-  ^^^^t  ^^^  such,  from  the  affidavits,  probably  would  have 

f^cehimBeir—  been  his  course,  had  he  not  got  drunk.    But  still  the 

agent  to  atund  distance  was  not  such  as  necessarily  to  have  required  it, 

to  the  suit,  who  }„  order  to  avoid   the   imputation  of  ne^liirence.     It 

waiconpetent,       .   ,  ,,   ,  ,  ■       , ^    ^ 

from  his  own  might  Well  have  been  accomplished  without  any  very 

G2«"to''?ho'^  fast  riding,  before  the  probable  call  of  the  cause.     The 

canaeforacon-  agent  swears,  that  he  could  have  accomplished  it,  and 

waa^^rnvvente^  would  have  accomplished  it,  before  the  call  of  the  cause, 

,  from  attending  but  for  the  unex|iected  failure  of  his  horse.     That  is  a 

acddent  w^hich  species  of  casualty  which  the  law  does  not  require  liti- 

conld  not  have  orants  to  provide  against,  and  their  rights  should  not  be 

been  anticipated  ,     ,  .^    ,  n      .,  rk     *l         l    i 

and  guarded  a-  forfeited  by  Its  occurrence.     On  the  whole,  we  are  in- 

gainst.  dined  to  ihink,  that,  under  all  the  circumstances,  he 

should  not  be  deemed  to  have  been  cul|>ably  negligent, 

and  consequently,  that  he  was  entitled  to  a  new  trial. 

l^ewtrialamay       gut,  as  the  effect  of  setting  aside  the  judgment  and 

on^iXiou  granting  his  administrator  a  new  trial   unqualifiedly, 

which  will  pro-  would  be  to  take  away  the  plaintiff's  right  of  recovery 

aadwheraado-'  entirely,  WO  think  the  new  trial  should  not  be  accorded, 

fendant,  in  an  except  upon  terms  such  as  would  be  fair  and  just  be- 
action  that  does  .  »«..<.  .1 

aotgurviTe,haa  tween  the  parties.     Applications  for  new  trials  are  ad- 

m^ioSfwinew  Pressed  to  the  equitable  discretion  of  the  court,  and 
trial,  the  con-  where  the  circumstances  of  the  case  require  it,  as  this 
iM*^ V^sKnld  ^Joes,  we  do  not  doubt  either  the  power  or  propriety  of 
be,  that  the  first  prescribing  such  terms,  as  will  secure  the  plaintiff  re. 
itlndas  a  seen-  ^^css  to  the  extent  of  such  damages  as  a  jury  may  think 
riiy  for  the  last,  her  entitled  to,  upon  a  full  and  fair  hearing  of  her  case. 
1  Mar,  581,  LitL  Select  Cases,  20. 

The  judgment,  overruling  the  motion  for  a  new  trial, 
must  therefore  be  reversed,  with  costs,  and  the  cause  re- 
manded with  instructions  for  leave  for  the  administrator 
to  plead,  and  a  trial  of  the  issue  that  may  be  formed,  or 
(oT  a  new  enquiry  of  damages  ]  provided  the  administra* 
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tor  will  enter  his  assent  of  record,  that  the  present  judg-  Fall  Term, 

ment  shall  stand,  as  a  security  for  whatever  damages  may  18  8  4. 

be  found  for  the  plaintiff,  and  the  costs  of  suit,  subject  '•^^''^^ 
to  be  credited  by  whatever,  less  than  two  thousand  dol- 
larS)  the  jury  may  find  for  the  plaintiff. 


Southard  vs.  Guthrie.  RjEctMEKt. 

[Hr.  CrittendeD  for  Appellant :  Mr.  RicbardBon  for  Appellee.] 
Faox  THE  Circuit  Coubt  for  Jefferson  Courtt. 

Chief  Justice  Robertson  delivered  the  Opinion  of  the  Court,     OeMer  S8. 
in  this  case— -in  the  decision  of  which  Judge  Nicholas  took  no 
part. 

Southard  sued  Guthrie,  in  ejectment,  for  a  tract  of  land  stateAentofttie 
in  Jefferson  county,  and,  in  deducing  title  from  the  com*  ^^*^ 
nionwealth,  read  the  record  of  a  suit  in  chancery,  insti- 
tuted by  Craven  P.  Lucket  against  John  Peck,  for  fore- 
closing a  mortgage,  which  had  been  given  by  Feck  to 
Lucket,  for  the  eame  tract  of  land  and  other  estate ;  a 
deed  by  a  oommi&sioner  under  that  decree,  to  James  W. 
Denny ;  a  judgment,  and  fitri  facias  upon  it,  in  favor  of 
Southard  against  Denny,  and  a  deed  from  the  sheriff  to 
Southard,  of  Denny's  interest  in  the  said  tract  of  land, 
which  had  been  sold  by  the  sheriff  in  virtue  of  the  said 
execution. 

The  circuit  court  instructed  the  jury,  that  the  legal  instractioQit. 
title  to  the  land  did  not  pass  to  Denny,  in  consequence 
of  the  decree  and  the  conveyance  under  it  by  the  com* 
minioner,  and  that,  consequently,  the  sheriff's  deed  did 
not  convey  the  legal  title  to  Southard  ;  and  thereupon, 
verdict  and  judgment  were,  of  course,  rendered  in  bar 
of  the  action. 

The  only  question  now  necessarily  to  be  considered,  Qneitionford*- 
is,  whether  the  instruction  given  by  the  circuit  judge,  cision. 
was  right. 
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Fall  Term        Though,  on  this  point,  the  record  of  the  chancerj 

18  8  4.       ,1, j(  presents  rather  an  anomalous,  and  apparently  iu- 

^^^^^^^     congruous,  state  of  case,  the  legal  import  and  effect  of 

▼8.  the  facts  which  it  exhibits,  are,  in  our  judgment,  not 

^^^^'      difficult  to  comprehend. 

Reoerd  of  a  Lucket's  bill  prayed  that  Peck's  ^^eqwJtyof  redemption 
MdiMMJe"n-  ***  ^^  mortgage  or  inal  property  and  eitaU  in  the  deed  men- 
der the  dMree,  (umecf,  be  foreoer  barred  and  forecloeed — that  the  $ame  be  or- 
the^pfaintiffde-  ^^^  ^  *^  '^  ^otisfy^  ^."  Peek's  answer  consented  to 
rivcB  title.         the  decree  as  prayed  for. 

The  decree  directed  that,  unless  by  a  giren  day.  Peck 
should  pay  to  Lucket  seventeen  thousand  dollars,  with 
legal  interest  from  the  tenth  of  March,  1818,  till  paid, 
his  (Peck's)  ^^  equity  of  redemption^  o/*,  in^  and  to  the  mort- 
gaged premises  in  the  bill  and  deed  mentioned^  be  sold^  or  so 
much  thereof  as  will  be  sufficient  to  pay  the  aforesaid  demand^ 
and  costs  of  suit. 

The  commissioner,  who  had  been  appointed  to  sell 
under  the  decree,  advertised  that  he  would  sell  Peck's 
equity  of  redemption. 

All  the  mortgaged  estate  sold  for  only  about  one  thou- 
sand one  hundred  dollars,  in  notes  of  the  Bank  of  the 
Commonwealth  ;  and  the  tract  of  land  now  in  contro- 
versy in  this  suit,  containing  about  two  hundred  and 
forty  acres,  was  sold  for  only  sixty  dollars. 

The  deed  from  the  commissioner  to  Denny,  only  con- 
veyed, far  Ptcky  and  in  his  name^  his  right  to  the  estate. 
A  decree,  upon  Now,  we  are  clearly  of  opinion,  that,  whatever  the 
do«un»BdMjr  ^^"^^»  ^"'  ^**®  parties,  may  have  intended,  the  decree 
which  orderal  Cannot  be  understood  as  directing  the  sale  of  any  thing 
defondailr'MT  ^^^^  ^^^^  Peck's  equity  of  redemption  in  the  property 
80  much,  b^  described  in  the  mortgage  and  the  bill.  And,  were  it 
""Mttity'of  r^  admitted  to  be  proper^  or  allowable,  to  look  out  of  the 
demptioninand  decree  itself,  for  evidence  of  what  the  court  intended, 
ed^  ^emLm^;'  ^®  ^^^i  ^^^^>  clearly  of  opinion  that  the  advertisement, 
shall  be  eold,  the  amount  of  the  sale,  and  the  commissioner's  deed, 
pale  tff  that  e*  all  fortify  the  plain  and  inevitable  literal  construction 
qtiityaniy :—  of  the  decree :  that  is,  that  it  directed  the  sale  of  Peck's 

notofthemort-  .         <•       .  ■  • 

gagee^fl    inter-  equity  of  redemption  only. 

where't^ tdi^      Against  all  these  strong  facts,  Denny  cannot  be  deem- 

vsrtiscmentand  ed  to  have  acquired  the  legal  title,  or  the  mortgagee's 
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interest,  cvesi  were  it  ftdmitted,  that  the  court  ought  to     Fall  Terra 
have  decreed  the  sale  of  the  absolute  and  entire  right  to       1  s  34 . 

the  mortgaged  estate.     But,  the  proceedings  under  the  deedTT'^th 

decree,  indicate  that  the  parties  to  it,  the  commissioner,  comniiioirep* 

and  Denny  himself,  understood  it  according  to  its  mani-  "?  1°  T'^^'' 

^_.,..        1-  .  J  ..  -,        ^  mify  to  cue  d^ 

rest  literal  import,  and  as  this  court  feels  bound  to  int,er-  cree,  ud  the 

prit  it.  ""    produced 

'  ,    ,  by  the  sale,  in- 

Wherefore,  it  is  the  opinion  of  this  court,  that  South-  oonniderabie.-. 
ard  failed,  on  the  trial,  to  shew  that  he  had  a  legal  title  do«  not  J^r. 
to  the  land,  or  any  right  to  the  possession  thereof;  and  the  legal  titfe  to  ' 
therefore,  the  judgment  of  the  circuit  court  must  be  ^  *"""'•• 
affirmed. 


Shaw's  Devisees  against  Shaw's  Admin-   Chancsbt. 
istrator. 

[Mr.  Gatbrie  forPlamtiffii :  Mr.  Crittenden  for  Defendant.] 

From  thx  Circuit  Court  por  Jefferson  Couhtt. 

Judge  Nicholas  dtlirered  the  Opinion  of  the  Court.  0th     28 

Samuel  £.  Shaw  died  possessed  of  some  real  estste  and  SutementoAhe 
personalty,  to  the  amount  of  about  four  thousand  doi-  ^'^^ 
lars.     By  his  will,  he  directed,  that  all  the  property  he    1 
had  received  by  his  wife,  should  be  restored  to  her,  and 
that  his  executors  should  purchase  for  her  a  gig  and    / 
harness  of  the  value  of  three  hundred  and  fifty  dollars. 
After  making  some  specific  legacies,  he  devised  the  rest 
and  residue  of  bis  estate,  real  and  personal,  to  his  broth-     \ ' 
ers  and  sisters.     What  be  had  received  by  his  wife,  was 
a  young  slave  and  some  personal  efiects  to  the  amount      \ 
of  one  hundred  and  fifty  dollars.     After  his  death,  his       ^ 
widow,  without  making  any  renunciation  of  the  pro- 
vision made  for  her  by  the  will,  filed  her  bill  against 
the  executors  and  devisees,  claiming  an  allotment  of 
dower  out  of  the  real  estate,  and  there  being  no  child, 
one  half  of  his  personal  estate,  in  addition  to  the  be» 
quest  made  her  by  the  will. 
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Fall  Term        The  circuit  court  decreed  dower  to  lier  out  oC  the  re* 

1  ^  ^  ^  •       al  estate,  and  ordered  the  eiecutors  to  distribute  to  her, 

8?imio*nievi'  ^"^  ^^^^  ^^  ^'^®  personal  estate,  in  addition  to  the  dona- 

$ee$  tion  made  by  the  will.     The  widow  having  died,  the 

Shaw*$adm*r  devisees  prosecute  this  writ  of  error  against  her  admiD* 

istrator,  to  reverse  the  decree. 

Where  there  is       This  proceeding  in  behalf  of  the  widow,  apfiears  to 
€<raIetoawife,  have  been  instituted,  and  the  decree  rendered  under  a 

wUhoutanyie-  gtrnnge  misconception  of  the  character  of  a  widow'a 

claratioo  in  the     ,   ,    '^  ••..•..  ■       ■  i.   ■         «       .        .« 

will,  that  it  M  right  to  a  distributable  share  of  her  husband's  estate, 

to  be  in  j^  of  ^^^  under  the  suppc^sitioii,  that  it  stood  upon  the  same 
not  pnt  to  an  e-  footing  with  her  claim  to  dower  out  of  his  real  estate. 

i^o''"iiJS"d2  ^^^  *^'*'"*  *^  *  ^^^^  ^^  **'®  personal  estate,  was  supposed 

▼iseanddower.  to  be  analogus  to  that  class  of  cases  where  the  husband 

hu8band*i**per-  devises  a  part  of  his  estate  to  his  wife,  but  without  any 

sonal  estate—  expressed  intention  that  it  shall  go  in  lieu  of  dower,  in 

trtbatfondepeol  which  the,  courts  have  refused  to  put  her  to  an  election, 

ding  on  his  dy-  to  take,  either  her  dower,  or  the  devise.     Her  claim  to 

fllie  cannouajko  dowcr  is  wholly  independent  of  the  fact  whether  the 

""''•'^j^pinst  husband  died  intestate  or    not,    and  the  law  secures 

innat  make  her  dower  to  her  out  of  his  real  estate,  though  he  may  have 

ir**5nie'''m  ^^^**^d  *^®  whole  of  it  away.     Her  claim  to  any  distri- 

months)  allow-  butable  share  of  his  personal  estate,  {s  entirely  depen- 

^not^me^n  ^^"^  "P*"^  ^**  <Iy'"g  intestate.     It  is  in  that  event  alone, 

for  a  dktribota-  that  the  statute  of  distributions  gives  it  to  her.     So  that 

•he*  renonncor  when  the  liusband  devises  away  his  whole  personal  es- 

entirelythepro-  fate,  there  can  arise  no  question  of  intention  upon  the 

her  by  the  will,  construction  of  the  will,  to  ascertain  whether  he  meant 

any  provision  made  for  her  by  the  will,  to  be  in  lieu, 

or  bar  of  her  distributable  share  of  his  personal  estate. 

She  has  no  power,  such  as  slie  has  in  regard  to  dowcr 

proper,  to  take  both  under  the  will  and  against  it,  so 

as  to  raise  a  question  whether  she  shall  be  driven  to  her 

election. '   The  only  mode  by  which  she  can  obtain  any 

portion  of  the  personal  estate,  where  it  has  been  devised 

away,  is  by  renouncing  absolutely  all  provision  made  by 

the  will  for  her  benefit,  in  the  manner  pointed  out  by 

the  statute.     Subject  to  this  right  of  renunciation,  the 

husband's  power  over  his  personal  estate,  to  devise  it, 

is  plenary^  and  not  at  all  shackletl,  as  his  real  estate  is^ 

with  her  paramount  right  of  dowcr. 


Digitized  by  VjOOQIC 


OF  APPEALS  OP  KENTUCKir,  34» 

In  Eagland)  where  the  husband  dies  intestate  as  to  a    Fall  Tarm 

part  of  his  personal  estate,  his  widow  is  entitled  to  a       18^4. 

distribatable  share  of  sach  part,  unless  it  appears  from  j„  ^E^Xind,  if 

the  face  of  the  will,  that  the  provision  made  for  her  by  tbehoiiEanddies 

it,  was  intende<l  to  be  in  lieu  of  all  such  claim.     It  is  ^onlj*of  hi' 

very  questionable,  however,  whether  the  twenty  fourth  iHMfBoiiafw,  '  a 

section  of  our  statute  concernmg  wills,  has  not  cut  off  part  ^dm  to  the 

all  such  claim,  unless  she  makes  her  renunciation.     But  'J»*>''i  ^'^■s'* 

SM  takes  a  de- 
that  question  does  not  properly  arise  in  this  case,  as  the  Tisealso.  Qtie- 

whole  estate  is  devised.  ^o-bTSSlTd^' 

It  was  contended  in  argument,  that  the  bequests  to  the  autnte  of 
the  wife,  in  this  case,  were  so  inadequate,  that  they  mi*'**!^' 
could  not  be  viewed  in  the  nature  of  a  provision  for  ey  of  «  provi- 
her.     It  would  be  difficult  to  maintain  the  argument,  "^j^^*'**^  ^'li 
that  a  devise  of  five  or  six  hundred  dollars  worth  of  will  of 'the  hoa- 
property,  was  no  provision  for  the  wife,  within  the  con-  lUISfj,^*  ^ 
templation  of  the  legislature ;  but,  concede  that  it  is  not,  vee  in  her  fa- 
what  then  ?    Would  that  dispense  with  the  necessity  of  ordbteibi?uI^ 
her  making  the  required  renunciation  ?    We  think  not.  nnleM  ahe  haa 
The  husband  did  not  die  intestate  as  to  any  part  of  his  the^  'proXioa 
estate,  and  it  is  only  in  the  event  of  his  intestacy  as  to  made  for  her  bjr 
some  part  of  his  personal  estate,  that  the  law  gives  her 
any  distributable  share  of  it.    Besides  it  was  not  alone 
for  the  purpose  of  divesting  her  of  any  interest  she 
might  have  under  the  will,  that  the  law  required  her 
renunciation  ;  but  for  the  sake  of  distributees  and  lega- 
tees, in  order  that  there  might  be  a  speedy  adjustment 
and  distribution  of  a  decedent's  estate,  she  was  requir- 
ed, within  a  reasonable  time,  to  make  manifest  her  de- 
termination not  to  abide  by  the  will. 

No  aid  can  be  derived  to  the  complainant's  case  from  The  filiD|  of • 
the  fact,  that  her  bill  was  filed,  before  the  twelve  months  ^^^^ZtVii 
allowed  for  making  her  renunciation  had  elapsed.  It  is  not  eqaivalent 
sufficient  to  say,  that  this  is  not  the  mode  of  renuncia*  I^n^onhemol 
tion  pointed  out  by  the  statute,  and  we  have  no  power  Tiiiona  of  the 

will*  ikAMmnM 

to  adopt  a  substitute.     But  she  does  not,  by  her  bill,  eiatk»n  mwt  Si 

manifest  any  intention  to  renounce,  even  in  the  event  ™><l«    >n   the 

the  court  should  think  she  would  not  otherwise  be  en-  in  the'timel^fe* 

titled  to  a  share  of  the  personalty ;  and  the  court  could  q«i>^  by  th» 
not  undertake  to  elect  for  her,  under  a  mere  supposi- 
tion as  to  what  would  be  tnost  for  her  advantage. 
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Hickman 

VJ». 

JLitilepage, 


The  decree,  so  for  as  it  provides  for  the  allotment  of 
dower,  to  the  complainant  out  of  the  real  estate,  and  the 
payment  of  the  devise  made  her  by  the  will,  must  be  af- 
firmed ;  but  so  far  as  it  directs  a  distribution  to  her,  of  a 
moiety  of  the  personal  estate  not  devised  to  her,  it  must 
be  reversed,  with  costs,  and  the  cause  remanded,  for  a 
decree  to  be  entered  in  bar  of  her  claim  therefor. 


AT^^t-  Hickman  vs.  Littlepage. 

[Mr.  Draffin  for  Plaintiff:  no  appoarance  for  the  Defendant. J 
From  the  Circuit  Court  for  Ahdersoic  Couhtt. 
Getober  BO.         Chief  Justice  Robertson  delivered  the  Opioion  of  the  Courts 


Attempt  by-one 
who  had  bet  on 
an  election,  ta 
recover  back  his 
roeaeir  from  the 
«take-holder. 


Money.,  or  pie- 
f>erty,beton  a- 
ny  game  or  haz- 
ard, and  ao  ler- 
feitedby  theaot 
of  *99,  can  be 
recovered,  only 
by  a  qui  tam 


Money,  orotic 
thing,  bet  on 
an  election,  ia 
forfeited,  and 
mity  be  recov- 
ered in  thename 
oftheoommon- 
wealth  a]one,or 
by  a  qui  tarn 
action.  Act  of 
1828,  §5. 


LiTTLEPAGE  having,  on  an  appeal  from  s  judgment  by 
a  magistrate,  obtained  a  verdict  and  judgment  against 
Hickman,  for  twenty  dollars,  which  he  (Littlepage,) 
had  bet  on  a  congressional  election,  and  deposited  with 
Hickman  as  a  stake  holder, — this  writ  of  error  is  prose- 
cuted  to  reverse  that  judgment. 

The  only  objection  to  the  judgment,  is,  that  the  suit 
was  brought  in  the  name  of  Littlepage  alone,  and  for 
his  own  exclusive  benefit. 

The  act  of  1799, 1  M,  fy  BY  Dig.  l&o^  subjects  to  for- 
feiture — one  half  to  the  county,  and  the  other  half  to 
any  person  suing  for  it — all  money,  or  other  property, 
which  shall  have  been  bet  or  staked  on  any  game,  or 
hazard,  whatsoever  ;  and  no  other  than  a  qui  tam  action 
can  be  maintained  under  that  statute,  for  any  such  mo- 
ney or  property. 

The  fifth  section  of  an  act  of  1838,  ''  more  effectually 
to  guard  the  right  of  suffrage,  and  for  other  purposes  ;^' 
1  Jkf.  4"  BY  Dig.  602,  declares,  in  substance,  that  any 
money,  or  other  thing,  bet  on  the  event  of  an  election, 
shall  be  forfeited  to  the  Commonwealth,  and  that  a  suit 
may  be  maintained  therefor,  either  in  the  name  of  the 
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QFominonweaUh  alone,  or  in  that  of  any  person  \?Iio  Pali  Tenn 
may  choose  to  sue  qui  tam^  for  the  joint  benefit  of  hiin-       18  8  4. 
self  and  the  Commonwealth. 

The  third  section  of  an  act  of  1833)  <'to  amend  the  Thettakehold. 

several  acts  against  unlawful  gaming,^^  provides,  *'  that  ^®1^*^"2^ 

rf  any  person  shall  be  stake-bolder  of  money  bet  on  any  sjwrt  or  pt*! 

game,  sport,  or  pastime,  whatever,  and  be  notified  by  to"J^^u,iipJ' 

the  person  making  the  stake  or  deposite,  not  to  pay  the  on  notioe ;  and 

same  over,  but  to  return  it,  it  rtiall  be  the  duty  of  the  do,  is  liable  to 

person  so  holding  the  stakes,  to  forthwith  return  them  theactionoftho 

to  the  proper  owners ;  and,  on  failing  to  do  so,  he,  she  Act  or%,§s:' 
or  they,  so  failing,  shall  be  liable  to  an  action  thereupon 
to  the  party  aggrieved," 

And  the  twenty  third  section  of  the  same  act  declares,  Actof  isssact 

that  the  ''  act  shall  be  construed  as  an  amendment  to  the  yions  aots^'a^ 

several  acts  against  unlawful  gaming,  and  not  as  repeal-  gai^it  gam^ 

ing  any  such  act,"  except  as  to  the  time  prescribed  for  ed  by  it 
bringing  suit. 

In  this  case,  Littlepage  having  deposited  the  twenty  Initnictioim. 
dollars  with  Hickman,  and  having  afterwards  demand- 
ed a  restitution,  the  circuit  judge  instructed  the  jury 
that  the  suit   could  be  maintained,  as  brought,  in  the 
name  and  for  the  sole  benefit  of  the  depositor. 

Althous(h  all  the  statutes  against,  gaming,  should  be  Though  an  a& 

taken  in  pari  materiay  and  be  made  to  harmonize  with  as  SJlt  it  ift^o 

full  f^fiect  to  each  as  possible,  the  more  especially,  as  the  r^p^l  '^7  V^ 

act  of  1833  expressly  declares,  that  it  was  not  the  pur-  ^^hoMmemS^ 

pose  of  the  legislature,  in  its  enactment,  to  repeal  anv  j«ct  .■*>1U  if wy 

.  .        .  r  *L  *        1     *  A         .  '     Provmon  of  a 

provision  m  any  of  the  antecedent  enactments,  excep  ^  pro^xistincitfr. 
ing  only  as  to  the  limitation  prescribed  for  bringing  JSMb^\Jhh 
suit:  nevertheless,  if,  in  any  other- respect,  the  act  of  thenewaet.M 
1833  is,  not  merely  cumulative,  but  clearly  and  necessa-  S^]e??f  ,^ 
rily  inconsistent  with  any  former  act,  it  must,  ex  necesri"  cetiitj. 
kiU  fegtf,  be  deemed,  so  fiir,  an  abrogation  of  such  incon- 
gruous  prior  enactment ;  for  example — if  the  third  sec- 
tion  of  the  act  of  1833  should  be  so  construed,  as  to  give 
to  the  person  depositing  a  bet  with  a  stakeholder,  the 
right  to  demand  and  receive,  or  sue  for  it,  in  his  own 
name,  such  a  right  being  altogether  incompatible  with 
the  pre-existent  necem^jt  to  sue  gut  tamy  the  third  section 
Vol.  II.  44 
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Fail  Term  must,  in  that  particular  at  least,  necessarily  have  repeaV 

*  8  8  4 .  cd  so  much  of  prior  statutes  as  required  suits,  in  such  ca* 

Hickman  *^'  *°  ^^  brought  ^t  tanij  and  did  not  allow  the  better 

▼B.  to  sue  the  stakeholder,  in  his  own  name. 

.^^'5?^^:.       We  are  disposed  to  think,  that  it  would  be  very  dif- 

^acf  of %3^  ficult  to  give  any  effectual   interpretation  to  the  third 

that reqairei the  section  of  the  act  of  1833,  without  conceding  to  the 

iDoney  beT'oa  depositor,  in  the  class  of  cHses  for  which  it  provides, 

miygBroc,»port  the  right  to  restittUiany  on  demand,  by  suit  or  otherwise, 

i^Btnrii  it  to 'the  iu  his  own  name,  of  his  deposit.     And  we  feel  bound  to 

l)otten,doefnot  gj^^  g^^j^  ^  construction  to  that  section  as  to  allow  that 

apply    to    beU   ^^ 
made  upon  elec-   right. 

flit's  "b/  Ui'a      Whether,  nevertheless,  the  deposit,  according  to  the 
uctor'2v^.  Mo-  principle  and  policy  and  provisions  of  the  pre-exislent 
cvini^fM^e-  statutes,  for  suppressing  the  demoralising  and  perni- 
JectloD,  cannot  cious  practice  of  unlawful  betting,  should  be  deemed  to 
from  thestSte-  !>©  s^i'l  forfeited,  and  may  be  sued  for  whilst  in  posses^ 
Iwlder,  by  suit  gjon  of  the  stakeholder,  or  in  that  of  the  depositor  after 
for  the  aole  we,  restitution;  or  whether,  in  that   important   particular 
of  the  partyag-  ^]^^  jj  j||g  former  statutes  should  be  held  to  have  been 
mode  of  recov-  constructively  repealed,  is  a  different  question,  and  one 
a^or28*i8^b*  which  nothing  in  this  case  requires  this  court  now  to 
action  ^m'fam,  decide.     Whenever  that  question  shall  come  up  for  do* 
^"th^**  ^!  vision,  the  point  to  be  considered  will  be,  whether  the 
mopwealth.       legislature  intended,  by  the  enactment  of  the  third  sec- 
tion of  the  act  of  1 833,  that  the  depositor  should,  pro  /too 
vice^  lie  entitled  to  be  the  stake-holder  himself,  subject  te 
the  contingency  of  being  sued,  qui  torn,  for  the  bet;  or 
whether  the  object  of  the  third  section,  was  to  give  the 
stake. absolutely  to  the  depositor  and  exempt  it  from  for* 
ckure. 

But,  though  we  should  be  inclined  to  concede  to  the 
person  depositing  a  bet,  the  right  to  maintain  a  suit,  in 
Ills  own  name,  in  the  class  of  cases,  designated  in  the* 
third  section  of  the  act  of  1833,  we  are,  nevertheless,  of 
the  opinion,  that  bets  on  elections  are  not  embraced  by 
that  section. 

A  bet  on  an  election,  cannot,  with  strict  propriety  eT 
language,  be  denominated,  ^'a  bet  on  any  gamey  sport  or 
pastime  whatever."  And  we  are  not  inclined,  in  this  re- 
spect at  least,  lo  give  an  enlarged  or  latitudinoua  iosport 
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to  the  words  -^game^  sporty  or  pastime/'  in  the  third  sec- 
tion of  the  act  of  1833  :  especially,  as,  by  so  doing,  we 
should  make  it  conflict  with,  a  radical  provision  of  the 
act  of  18.23,  against  betting  on  elections,  and  which  we 
i\o  xu>i  believe  that  the  legislature  intended  to  abolish, 
or  to  clog. 

As  then,  this  suit  must  be  brought  according  to  the 
act  of  1828,  and  as,  according  to  that  act,  Littlepage 
Could  sue  qui  tarn  only,  we  are  of  the  opinion,  that  his 
suit,  as  brought,  in  his  own  name  and  for  his  own  bene- 
fit, cannot  be  maintained,  and  that  consequently  the  iif- 
struction  given  by  the  circuit  court  to  the  jury  wis  er- 
roneous. 

Wherefore  the  judgment  must  be  reversed,  and  the 
dause  remanded  for  a  new  trial. 


347 

Fall  Term 
1834. 


McGowan  vs.  Hoy. 


Motion. 


[Mr.  Hanson  and  Mr.  Haggin  for  the  Appellant:  no  appearance  for  Floy.] 

From  thb  Cibcuit  Coukt  pok  Logan  Countt. 

Gil ief  Justice  Robertson  delivered  the  Opinion  of  the  Court  in     October  SO. 
this  case — in  the  decision  of  which  Judge  Underwood  took^no 
part. 

McGowAN  made  a  motion  in  the  circuit  court,  to  quash  An  nnauthoriz- 
two  executions  for  costs,  which  had  been  issued,  in  his  «*  endorsement 

'  '  onanAx'on.that 

favor,  against  Hoy,  and  also  to  quash  cert 
ments  thereon  by  the  clerk,  stating  that,  th 
had,  at  the  instance  of  one  Graves,  who 
styled  attorney  in  fact  for  McGowan,  beei 
the  benefit  of  the  clerk,  and  of  others  wh( 
be  his  assignees. 

The  court  having  overruled  the  motion^ 
error  is  brought  to  reverse  the  judgment. 

It  appeared,  that  the  whole  amount  bad  I  ^ , 

ed  ;  and  the  bill  of  exceptions  does  not  exhibit  any  evi-  ^^  .Pf*^*"  ^ 
*■  ^  nough  to   sus- 

tain the  jadg- 
ment  of  the  conrt  below,  nnless  tbbillof  exccptioos,  showing  a  deficiQucj^  states  ^pi^iy) 
tiiat  it  eontaioB  the  whole. 
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Ftttl  Term    denot  tendings  in  any  degree^  legitimateiy  to  prove,  tUai^ 
^  9  ^  ^  •       the  clerk  had  any  legal  authority  to  endorie  either  exe- 
HorrMOn      cution  for  his  own  tienelit. 

^.  ^  The  endorsements  furnished  no  ground  for  quashing 

the  executions,  especially  after  each  of  thein  had  become 
/tmcluf. 

•  But,  although  McGowan  may  possibly  not  be  preju- 
diced by  the  endorsements,  in  as  much  as  they  might  af- 
ford no  justification  for  paying  the  money  to  any  other 
person  than  the  plaintiff  in  the  executions ;  nevertheless, 
they  might  subject  him  to  peril,  delay  and  costs ;  and 
therefore  \kt  would  have  had  a  right  to  an  order  setting 
them  aside ;  and  it  would  have  been  the  duty  of  the 
court  to  sweep  them  out  of  the  Way — because,  by  mak- 
ing them,  the  process  of  the  court  was  abused,  and  the 
creditor  might  thereby  be  prejudiced— had  the  record 
shewn,  that  there  was  no  proof  of  authority  to  make 
the  endorsements. 

But  the  bill  of  exceptions  does  not  state,  that  it  con- 
tains all  the  evidence  ;  nor  can  we  make  such  an  infer- 
ence from  what  it  does  state. 

Wherefore,  on  this  ground  alone,  the  judgment  must 
he  affirmed. 


fijBGTiflKHn  Harrison  vs.  McDaniel 

.^  ?jf|  rMettn.  Morehead  and  Brown  for  Appellants :  Mr.  Crittenden  for  A»». 

*^  ^  pelleea:]  ^ 

From  thk  Circuit  Court  for  Christian  County. 

(^tober  SI.     Chief  Justice  Robertson  delivered  the  following  Opinion — Judge 
Nicholas  concttrring— Judge  Underwood  ifM«efilif^^ 

Caae  spoa  the  This  is  an  action  of  ejectment,  in  which  the  defendant 
the  tpaedj  ad-  succeeded,  in  consequence  of  an  instruction  giTcn  by 
jMt«entoflaad  the  court  to  the  jury,  as  to  the  construction  and  ap* 
7  reaarUw.'  ^  pHcatlon  of  the  statute  of  1809,  for  the  speedy  adjust-^ 
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ment  of  land  claims,  and  for  the  protection  of  actual     ^ail  Terra 
settlers.  18  84. 

The  plaintiff— claiming,  under  regular  conveyances,      BarHwn 
an  entire  tract  of  land  composed  of  parts  of  two  conti-  vs. 

guout  grants,  each  older  than  tliat  uAder  which  the  cJe-  _^<^-^««»«^_ 
fendant  holds,  and  which  covers  some  portion  of  the  andMttiemenM 
land  included  by  each  of  the  senior  patents,  within  the  on  the  Und,  oT 
boundary  of  plaintiff's  deed-^had  actually  settled  with-  speow^*^'  '^ 
in  the  bounds  of  his  claim,  but  not  within  those  of  the 
junior  patent,  before  the  defendant,  or  any  person  under 
whom  he  held,  had  ever  settled  or  entered  on  the  land 
claimed  by  him  ;  and  afterwards,  the  defendant  settled 
upon,  and  enclosed,  more  than  seven  years  prior  to  the 
institution  of  this  suit,  a  part  of  the  land  within  the 
boundary  commcMi  to  the  claim  of  each  party. 

Upon  these  facts,  the  circuit  judge  instructed  the  jury,  inj|,„ctions  in 
that,  though  the  defendant  had  enclosed  only  a  part  of  the  circuit  ct.» 
the  lap,  and  although  a  part  of  his  enclosure  had  not  ^f^  q«ettten 
been  made  seven  years^  still  the  statute  of  1800  protect- 
ed him,  and  barred  the  plaintiff's  right  of  entry,  to  the 
whole  extent  of  the  interference  between  their  claims. 

The  point  presented  by  that  instruction,  is  the  only 
one  we  shall  now  consider. 

The  following  doctrines  are  too  firmly  settled  by  au-  Doctrines  now 
thority,  to  be  now  questioned.  settled,  viz : 

First.  If  a  claimant  enter  upon  his  land,  intending  to  i.  One  who  en- 
take  possession  of  the  entire  tract,  no  part  of  which  is,  {ending  tTtajle 
at  the  time  of  his  entry,  actually  possessed  by  any  other  pogsession  of 
claimant  holding  adversely  to  him,  he  is,  by  construe-  noVartofwhicb 
tiou  and  intendment  of  law,  in  the  actual  possession  of  ^**  ^^^n  held 
all  the  land  included  within  the  boundary  of  his  claim,    ^tmion  ^  to 


Second.  If  the  person  making  such  first  entry,  hold  *JfjJ^^*^^*** 
under  the  inferior  of  two  conflicting,  adverse  titles,  and  2.  An  actual 
enter  witliin  the  lap,  he  will  not  be  disseized  by  a  sub-  poMession  can 

,  I     I  !■  ■         I  be  divested*  hot 

sequent  entry,  by  a  person  holdmg  under  the  superior  ^^  ^^^  adverse 

title,  unless  that,  entry  be  fnade  within  the  bounds  of  the  aetu^  entry— 

inferior  claim  ;  because  an  actual  possession  can  only  structive^n^y' 

be  divested  by  an  actual  adverse  entry — ^and  cannot  be  \««<^««    ^^^^ 

'  ^  there   ure  con- 

flicting claims, 
and  the  owner  of  the  it^eriar  enters  on,  tnd  takes  possession  of,  the  lap,  a  sobseqoent 
entry,  udar  ihe  bener  title,  vpoa  the  iiitertimn|(  tracts  bat  not  the  lap,  will  not  oust 
vni(  - 
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Fall  Terra     tlistiirbeil  by  ft  merely  ^constructive  entry  or  posseEsionr. 
18  3  4.       ji,a:  vs.  Ilinton,  4  Bibby  659. 
„  „„  Third.  Although  the  prior  entry  or  settlement)  under 

3.  Wliere    the   , ,  ...  ;      .  i  .       .      .  .  i.   .      . 

holdcrofihesup  the  superior  title,  be  not  within  the  boundary  of  the  in- 

Qiior title cnteiH  ferior  conflicting  claim,  nevertheless,  a  subsequent  en- 

on  the  land,  tho'  ,  **  i  .       •    ^     .  .... 

not  OD  the  inp,  try  or  settlement,  under  the  inferior,  and  within  the 
UeTn/^bTcon-  ^^'^'^^'»'*»'.v  ^^  the  Superior  claim,  will  not,  beyond  the 
8tructioo,  coex-  actual  close  of  the  claimant  under  the  inferior  right, 
ckun  Vsnble!  ^"*^  ***^  pre-cxistent  and  continuing  actual  possession, 
qaent entry,  UQ.  under  the  sui)erior  title ;  liecause,  except  so  far  as  there 
tiUe!  ouiuTim  "  *"  actual  onclosurc,  the  possession  of  the  person  sub- 
so  far  only,  as  sequentlv  entering,  under  the  inferior  clfiim,  could  only 

heifl  encroach-    ,  /      .•  i  w  -  ^        ^-  • 

edupon  by  ac-  be  constructive,  and  the  prior  constructive  possession, 
tual  endosurei.  uuder  the.better  title,  cannot  be  ousted  or  disturbed  by 
a  subsequent  constructive  possession,  under  the  inferior 
claim  :  there  cannot,  in  fact  or  in  law,  be  any  such  can- 
slructive  entry  or  possession  under  the  junior  grant,  after 
the  entry,  and  during  the  continuance,  of  the  actual  pos- 
session under  the  paramount  title.  Miilar  vs.  //tim- 
phreySy  2  3far.  446  ;  Mobs  el  aL  vs.  Currie  tt  aL  1  JDondf, 
266;  Shrieve  vs.  Summers^  1  Dana^  1^38. 
Th«   foregoing       ^^c  can  perceive  no  sufficient  reason  why  those  fun- 

principleg apply  damental  doctrines  of  possession,  established  under  tire 
ad  well  to  act u-  ,  -  ,.     .       .  ...  ., 

nJ  settlers,  clai-  general  statute  of  limitations  which  prescribes  twenty 

widfr^t'he'"  8*^  vcars  as  the  bar  to  an  action  of  ejectment,  should  not 

ven  years  law"  be  equally  applicable  under  the  statute  of  1809 — the 

m  to\lKf8e  pro-  ^'*'®'^  object  of  whicli,  was  only  to  substitute  seven  for 

tected  by   the  twenty  years,  in  favor  of  actual  seHkrs,     The  extent  of 

FimUationT^^  ^^^  occupant's  actual  pcssemon  must  be  determined  by 

The  actual  set-  the  rules  and  tests  just  stated  ;  and  he  cannot  claim  to 

tier  is  protected,  [,e  protected  in  the  enjoyment  of  land,  of  which  the 

1809,  in  the  ti-  law  does  not  deem  him  to  have  ever  been  possessed. 

lion'ol-Cd^r  '^•'^  "^^  ®^  *®^^'  properly  understood,  will,  after  an 

which  he  has  adtual  settlement  for  seven  years,  protect  the  settler 

^ot Js^on^a^  against  a  suit  for  the  possession  or  title  of  the  land,  of 

cording  to  the  which  he  had  been  possessedy  by  actual  settlement,  for 

ed^docuinesl/or  wven  years  ;  and  not  against  a  suit  for  the  title  or  pos- 

seven years:  but  session  of  land  of  which  lie  had  never  been  so  possessed. 

does  not  extend  Then,  in  a  case  on  which  there  was  no  actual  possession 

to  land  of  which  beyond  the  enclosure,  the  act  of  1809  will  not  ba^r  a  suit 
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for  the  posseuion  or  title  of  land  which  had  not  Irocn  ac-  VatI  Term 
tnally  jiossessed  or  enclosed,  for  seven  years  immediate^       ^^^ ' 
ly  preceding  the  institution  of  the  suit.     Can  the  subse- 
quent entry  and  settlement  of  a  claimant,  under  a  junior 
patent,  be  made,  &y  construction,  to  evict  the  prior,  ac 

tual  possession  of  a  claimant,  also  actually  settled  within  \^^  |)ow«- 

the  boundary  of  his  elder  patent,  and  before  any  settle-  sed.— Mm  entry 

roent  was  made  under  the  junior  patent  ?  Did  the  legis-  J^d^lillnferil 

iature,  in  enacting  the  statute  of  1809,  intend  that  the  ortitlcwillnot, 

subsequent  settler,  under  an  inferior  claim,  should  be  pre-  ai^^enciosnrci^ 

ierred  to  a  prior  settler,  under  the  superior  iUk  ?    If  any  ««»*  an  adver- 

settler  should  he  deemed  to  be  settled  and  jiossessed,  to  midetprioren- 

the  extent  of  his  claim,  the  first  settler,  under  the  best  ^.  widacqoir- 

title,  should  surely  be  deemed  to  be  settled  and  posses-  tive  posseMion, 

sed  to  the  whole  extent  of  his  claim ;  and,  being  the  1»»*^  •  **«"?» 

.       .  .......       *»**«  ♦   nor  will 

iirst  settler  and  under  the  best  title,  he  should  not  be  the  act  protect 

postponed,  by  an  anomolous  and  non-descript  species  of  g^er"«*c?aim* 

legal  construction,  to  a  subsequent  settler  under  an  infe-  againjit  such  bet 

rior  claim.     We  know  of  no  principle,  or  analogy,  or  JheViht  oTcdI 

authority,  for  any  such  novel  construction,  or  inconsis-  try,  or  of  a<% 

tent  application,  or  rather,  as  we  think,  perversion,  of  ^yood  hu  ad 

the  act  of  1809.     It  cannot  be  material,  whether  the  tual  enclosure. 

claim  be  large,  or  small.    A  vettler  on  a  large  tract,  is  ^.ood  U  of  a 

as  much,  and  as  jneritoriously,  an  actual  settler  to  the  f^iffercnt  opjn- 

'      ,         ,     -       .  -  ,  ion— See      hw 

extent  of  his  whole  title,  as  a  settler  on  a  tract  ever  so  Visseni, post,} 
small,  can  be  deemed  to  be  on  hia  entire  claim.     In  a 
contest  between  two  actual  settlerSj  which  sliall  be  preferred  'f 
The  holder  of  ilve  better  riglu^  surely. 

The  actual  possession  of  the  elder  patentee,  first  en- 
tering, or  first  settling,  within  the  limits  of  his  grant, 
wherever  he  may  enter  or  settle,  or  however  large  may 
be  his  tract,  is,  under  the  act  of  1809,  precisely  what  it 
is  under  the  general  limitation  law  ;  and  the  actual  pos- 
session  of  the  subsequent  settler^  wherever  he  may  set- 
tie,  or  however  small  may  be  his  claim,  is  no  more  ex- 
tensive under  the  operation  of  the  one  than  the  other 
statute ;  and  nothing  short  of  actual,  adverse  possession, 
for  seven  years,  by  a  settler,  any  more  than  by  any  oth- 
er claimant,  t^ill  oust  a  previous  actual  possession  by 
the  adverse  holder  of  a  better  title,  or  bar  his  right  of 
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entry,  or  of  suit.  Whenever  the  right  of  entry  exists^ 
the  correlative'  right  of  suing  must  also  exist.  And  we 
cannot  adroit  that  the  elder- patentee,  who  first  obtained 
the  actual  possession  of  his  entire  tract,  can  be  barred 
from  entering  on  any  part  of  it^  by  a  subsequent  settle^ 
inent  under  a  junior  patent,  except  so  far  as  the  settler^a 
enclosure  shall  have  lieen  continued  for  seven  years. 
An<l,  in  this  opinion,  we  are,  as  we  believe,  sustained, 
not  only  by  the  reason  and  analogies  and  objects  of  the 
law,  but  also  by  the  authority  of  this  court. 

In  MKUar  vs.  Hmvpkttys.,  2  ManiwU^  448,  this  court 
said : — '^  As  the  defendants  had  the  elder  title,  and  an 
entry  on  the  land  was  made  by  their  ancestor,  prior  to 
any  entry  having  been  made  by  the  plaintiff,  or  any  one 
under  whom  he  claims,  upon  the  tract  covered  by  the 
interfering  patent,  it  is  evident,  according  to  the  repeat- 
ed decisions  of  this  court,  that  they  must  be  held  to  be 
in  the  actual  possession  of  the  interference,  except  so  far 
as  they  had  been  ousted  by  the  plaintiff,  or  some  one 
under  whom  he  claims."  ^^The  plaintiff,  indeed,  may 
have  acquired  a  title  to  the  land  enclosed  by  marks,  fif- 
teen years  ago,  under  the  act  to  compel  the  speedy  ad- 
justment  of  land  titles,  which  forbids  all  remedy  tbt 
the  recovery  of  land  after  an  adverse  possession  of  sev- 
en  years,  under  an  interfering  claim ;  but  there  is  no 
pretence  to  say,  that  he  could  have  gained  a  title  to  the 
additional  part  of  the  interference  enclosed  by  himself, 
only  about  a  year  before  the  commencement  of  the  ac- 
tion ''  Here,  it  is  not  only  virtually  decided,  that  an 
extension  of  an  actual  settler's  fence  over  the  line  of  in- 
terference, is  an  extension  of  his  actual  settlement,  but 
it  is  clearly  and  expressly  decided  that,  the  elder  paten- 
tee^ having  entered  first,  and  thus  having  acquired  the 
actual  possession  of  his  entire  tract,  a  subsequent  actual 
settlement  by  the  junior  iwtentee,  within  the  lap,  did 
not  oust  the  prior  possession,  except  so  far  as  the  set* 
tler^s  enclosure  had  been  continued  for  seven  jrears. 
And  it  is  evident,  that,  in  that  case,  this  court  treated 
the  actual  possession,  the  right  of  entry,  and  the  right 
of  action,  as  all  depending  on  iht  9aiM  pnmdfkn^  under 
ihe  sUUuU  of  1809,  and  undtr  tlit  general  KmiMum  law.     It 
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'  ifi  trno,  that  tlie  elder  patentee  b^l  enclosed  a  small  part 
or  the  lap  ;  but  that  circumstance  could  have  no  effect 
on  the  general  principle  recognised  and  applied  by  the 
court,  in  that  OQset ;  because  the  actual  possession  beyond 
the  enclosure,  was  only  constructive  ;  and  the  court  de* 
cided,  that  there  was  "no  prelenct*^  for  saying  that  such 
a  conMructive  possession  had  been  conslrudively  ousted, 
by  the  subsequent  settlement,  under  the  junior  grant. 

In  Hord  vs.  BodUy.  5  Lilt.  Rep,  88,  the  same  principle 
is  even, more  explicitly  and  authoritatively  e^ablished, 
and  directly  under  the  statute  of  1809.     Tn  that  case,  it 
nppearin<;^  that  Bodlev,  claiming  under  the  junior  pa- 
tent, had  actuallv  settled  within  the  lap,  and  that  after- 
wards, Hord  had  also  entered  within  the  boundary  com- 
mon to  his  and  Bodlev^s  patents,  this  court  said  : — "  To 
come  within  the  operation  of  that  act,  (act  of  1809,)  it 
is  not  only  necessary,  that  there  should  be  an  actual  set- 
tlement upon  the  land,  by  Bodley,  under  an  adverse  ti- 
tle to  that  of  Hord,  but  it  is  also  essential,  that  there 
should  be  a  continuation  of  the  adverse  ^^possemon  for 
the  time  prescribed  in  the  act.     But,  if  we  are  correct 
in  supposing?  that^  by  his  entry,  Hord  acquired  the  pos"- 
session  of  all  the  land  in  contest,  and  that  he  has  never 
since  been  ousted  of  that  possession,  it  is  impossible,  that 
Bofllev  can  have  held  such  a  continued  adverse  posits- 
sion.  as  to  bring  his  case  within, the  operation  of  the  act 
of  1809  "     Thus  placing  the  extent  of  the  settlcr^s  pro*- 
tectinn.  under  the  act  of  1809,  on  the  question  of  actual 
po$8tssi(m^  to  be  determined,  as  in  all  other  cases,  by  the 
general  rules  which  we  have  laid  down.     And,  accord- 
ing to  inevitable  analogy,  if  those  rules  applied  to  that 
case,  they  must  be  applicable  to  this.     For  if,  as  decid- 
e<L  the  actual   possession,  to  the  whole  extent  of  his 
claim,  acquired  by  Bodley's  first  entry  and  his  settle* 
inent,  was  ousted  by  the  inconsistent,  construclive  posses- 
sion, acquired  by  Hord's  subsequent  entry,  under  the 
l>etter  title,  on  a  small  part  of  the  land  claimed  by  each 
of  them,  surely  Harrison's  prior  actual  possession  of  hiH 
vrho\e  tract,  under  his  elder  grant  could  not  have  lieen 
busted   by  McDaniel's  subsequent  settlement,   further 
Vol.  II.  45 
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llian  lie  had  extended  iiis  actual  enclosure ;  for  the  rule 
of  actual  possession  by  construction,  under  the  elder 
patent,  must  0[>erute  in  the  same  way  in  each  case :  thai 
is,  the  constructive  possession  of  the  elder  patentee,  can- 
not be  ousted  by  the  constructive  possession  of  the  junior 
patentee. 

The  act  of  1809  could  never  have  intended  to  bar  a 
Tight  of  entry,  or  of  action,  against  an  actual  settler, 
unless  he  had  been,  for  seven  years  at  least,  after  his 
first  actual  settlenient,  actuaily  possessed  of  the  land  as  to 
which  the  right  of  entry,  or  of  action,  is  asserted,  ft 
clearly  means,  we  think,  that  no  action  shall  he  main- 
tained, against  an  actual  settler,  for  land  of  which  he  had 
been,  in  consequence  of  his  settlement,  actually  pofsessed 
for  a  |)eriod  of  6even  years  prior  to  the  institution  of  the 
suit.  And  such  was  evidently  the  interpretation  given 
to  the  statute  by  this  court,  in  the  cases  from  which  the 
foregoing  quotations  have  been  made. 

The  extent  of  the  settler's  actual  possession,  like  that 
of  every  other  claimant,  must  be  ascertained  and  deter- 
mined by  the  general  rules  of  law,  when  applied  to  the 
facts  of  each  particular  case. 

As  then,  according  to  those  rules,  and  the  facts  of  this 
case,  Harrison,  and  not  McDaniel,  was,  and  continued 
to  be,  in  the  actual  possession  of  all  the  land  embraced 
by  his  deed,  excepting  only  so  much  as  had  been  actu- 
ally enclosed  by  McDaniel ;  and  as  a  portion  of  the  en- 
closed land  had  not  been  enclosed  as  long  as  seven  years 
before  the  commencement  of  this  suit,  he  has,  in  the  judg- 
ment of  a  majority  of  this  court,  a  right  to  recover;  and 
McDaniel  is  protected,  by  the  statute  of  1809,  only  for 
so  much  of  the  land  as  he  had  enclosed  as  long  as  seven 
years  prior  to  the  institution  of  this  suit. 

Although  Harrison's  title  was  derived  from  two  pa- 
tents, we  cannot  doubt,  that,  as  each  of  them  is  older 
than  that  under  which  McDaniel  holds,  and  as  Harri- 
son entered  on,  and  claimed  to  possess  the  entire  tract 
included  within  the  boundary  described  in  his  deed, 
his  possession  was  undivided,  and  was  coextensive  with 
the  limits  of  bis  claim,  except  so  far  as  he  had  been  ac- 
tuallv  disseized. 
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Wherefore,  it  is  the  opinion  of  a  majority  of  the  coiir^i  Fall  Term 

Judge  Uiuierwood  dishenting,  that  the  instruction  giyeri  l  S  S'^. 

to  the  jury  by  the  circuit  judge,  was  erroneous ;  and  ju^^i^ 

therefore,  the  judginent  must  be  reversed,  and  the  cause  vs. 

remandei)  for  a  new  trial.  McDaniel 

Judge  UffD£RwooD,  not  concarriog^  in  (he  foreg^oing  Opinion 
and  Decisioaof  the  two  members  of  the  Coart  constituting. the 
Viajonty — presented,  his  own  view»  uf  the  qneslion,  as  follows  : — 

In  ttiis  case,  the  defendants  have  been  actually  settled  DISSENT,  by 

upon  the  land  in  controversy,  for  seven  years  prior  to  ^^.  ^^1 

the  institution  of  the  suit,  claimiiig   under  tlie  junior  oi' opinion,  that 

grant.     Tiie  residence  upon  tiie  land  has  been  continued  [^e«*wh^iaim 

for  seven  years  ;  for  1  cannot  admit  that  tlie  temporary  a  tract  of  land 

absence  ol  the  iamily  for  a  few  months,  to  regain  their  HJierfenog  with 

health,  is  sufficient  to  breali  the  continuity  of  residence,  each  other,  and 

.1           .1    .      i\'    .                            .1                 '  '.    .  ^here  has  been 

It   cannot  have  that  efiecl,  any  more   than  a   visit   to  no      improve- 

chuicli  or  to  a  neighbor's  house  would.     During  the  mcntmadeop- 

,         .  ,              ...        ....  on,now«dMpo# 

seven  years  continued  residence  ol  the  detendants  upon  ^tsiio  of,   tht 

the  land,  the  plaintiff  Harrison  has  not  had  possession,  '^^' r^Jl'^J^" 

by  any  actual  enclosure  or  by  settlement  and  residence  and  better  title; 

within  the  lap,  although  lie  took  actual  possession,  and  ^^ ^  j^"^ 

had  tenants  living  upon  the  land,  embraced  by  his  elder  grant  has  settled 

grants,  on  the  outside  of  the  junior  patent,  under  which  ^eJ^*  j  J^  JJ^_ 

the  defendants  claim,  before   the  defendants  entered  and  interrupted pos- 

aetlled  within  the  interference,  and  l^as  continued,  thus  ^^y^f^r%^\^tii 

in  possession  ever  since  his  first  entry.  f/e  is  protected, 

The  question  is — how  far  are  the  defendants  protected  igoo  ^(7* yen™ 

»bv  the  act  of  1809,  to  compel  the  speedy  adjustment  of  **^)  ^^^  ®"^y 
■^j,..                               *                 ^        *        ''          .  as  faras  his  en- 
land  claims.''  closuresextend. 

The  circuit  court  was  of  opinion,  and  so  instructed  f>tt"o:<he whole 

,         ,       ,    -      _            '                            .            ,  interference.      ^ 
the  jury,  that  the  defendants  uere  protected  to  the  ex- 
tent of  the  interference. 

As  Harrison  daitned  the  land  covered  by  two  adjoin- 
ing patents,  issued  in  the  name  of  B.  A.  Allen,  under  a 
deed  to  him,  embracing  both  tracts,  and  as  the  junior 
patent,  under  which  the  defendants  claim^  interferes 
with  the  eastern  tract  of  Alien,  to  the  extent  of  seventy* 
three  acres,  and  with  the  western,  to  the  extent  of  forty- 
seven  acres,  and  as  the  dwelling  house  and  all  the  im* 
provements  of  the  defendants  are  situated  upon   the 
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seventy  three  acres^  I  uin  of  opinion  that  the  statute  of 
1809  docs  not  protect  the  defendants,  or  confer  on 
them  any  right  to  hold  ll»e  forty-seven  acres.  My  rea* 
sons  for  this,  are  assigiK^d  at  length,  in  the  ca^e  of  JDavis^ 
vs.  Youngs  [Ante  3]  \.]  But  as  to  the  seventy  three 
acres,  I  think  the  defendants  are  protected  by  the  stat- 
ute, and  hence  I  would  affirm  the  judgment^  leaving 
Harrison  at  liberty  to  enter  upon,  and  take  possessioii 
of  the  forty-seven  acres,  when  he  pleases. 

If  the  present  controversy  ought  to  be  decided  upon 
those  ])rinciple£  of  construction  in  regard  to  possession, 
wiiich  have  heretofore  been  recognised  by  this  court, 
as  growing  out  of  the  doctrines  of  tlie  common  law,  I 
readily  admit  it  can  be  shown,  that  the  defendants  have 
no  actual  possession  of  any  land  on  the  out  side  of  their 
enclosures.  If  the  statute  requires  a  pedis  posstssio  in 
fact,  or  by  construction,  of  the  entirt^  interlerence,  be- 
fore a  settler  can  bring  himself  under  its  protection,  I 
admit  that  the  principles  of  the  cases  cited  in  the  opin- 
ion delivered,  do  show,  beyond  a  doubt,  that  the  defen- 
dants in  this  case  ha\x  no  possession,  actual  or  construc- 
tive, on  the  out  side  of  their  enclosures.  It  would 
therefore  follow,  that  protection  here  cannot  go  further 
than  to  secure  the  defendants,  to  the  extent  of  the 
land  actually  enclosed,  held  and  resided  on,  for  more 
than  seven  years  prior  to  the  institution  of  the  suit. 
For  up  to  those  actual  enclosures,  the  principles  of  con- 
struction would  put  Harrison  in  the  actual  possession, 
and  being  so  possessed,  the  limitation  of  seven  years 
could  not  run  against  him.  But  I  apprehend  a  decision 
of  the  controversy  upon  the  foregoing  grounds,  with- 
out looking  further,  would  be  to  stop  short  of.  that  rule 
which  the  legislature  intended  to  prescribe  bv  the  act 
of  1809. 

The  present  differs  from  all  the  cases  heretofore  de^ 
cided,  iu  one  important  particular.  The  only  pedis  pos- 
session on  any  part  of  the  interference,  is  held  by 
those  claiming  under  the  junior  patent.  They  have 
^n  actually  settled,  and  residing  on  the  land,  for  sev- 
en years  before  suit  brought,  and  during  this  period, 
those  claiminq:  under  the  elder  patent,  have  made  no 
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improvements  within  tlie  intcrrereiice.  In  all  the  cases  Fall  Term 
heretofore  decided,  both  parties  have  had  parts  ol  the  i  8S4. 
land  comuion  to  their  respective  claims,  in  actual  posses- 
sion by  enclosure.  This  being  the  case,  the  law,  by 
construction,  put  the  oldest  patentee  into  possession  in 
fact,  up  to  the  fences  of  his  adversary,  and  of  all  his  ad- 
versary's improvements  likewise,  according  to  the  case 
of  Hord  vs.  Bodky.  The  elder  patentee  bejiig  tii.  s  in 
possession,  the  limitation  of  seven  years  would  not  run 
against  him.  But  when  he  has  no  such  ])Ossession,  I 
think  the  limitation,  provided  as  a  shield  to  the  settler, 
may  well  bar  any  suit  which  he  institutes. 

The  beneficent  operation  of  the  act  of  1809,  does  not 
depend  exclusively  upon  adjusting  questions  of  posses- 
sion. That  act  intended  to  connect  the  actual  settler 
with  his  title,  and  to  protect  his  n7/e  to  the  extent  of 
the  interference.  With  this  view,  the  statute  declares, 
^Uhat  no  action  at  law,  bill  in  equity,  ot  other  process, 
shall  be  commenced  ^c.  whereby  to  recover  ihe'titte  or 
possession  of  such  land  &c."  In  this  case,  the  defen- 
dants exhibited  a  title,  deducible  of  record  from  the  com- 
monwealth, and  proved  such  settlement  and  residence 
as  is  required,  and  yet  by  running  off  upon  questions  of 
possession,  the  defendants  lose  their  title  to  all  the  land 
in  contest,  except  so  much  as  they  have  had  enclosed  for 
seven  years.  If  the  senior  patentee  had  been  possessed, 
by  visible  and  tangible  improvements  within  the  lap, 
there  would  be  strong  reasons  for  applying  the  doc- 
trines of  possession  founded  on  the  common  law  rules, 
to  this  case.  Such  a  possession  on  the  part  of  the  sen- 
ior patentee,  would  operate  as  notice  of  his  claim,  it 
could  not,  thereafter,  be  regarded  as  of  that  dormant 
character,  unknown  to  tlie  neighborhood,  which  the  le- 
gislature intended  to  bar.  The  preamble  to  the  statute 
clearly  proves,  that  the  legislature  intended  to  prohibit 
bringing  such  dormant  claims  forward,  and  asserting 
them  by  suit,  to  the  disturbance  of  the  actual  settler. 
When  the  junior  patentee  is  alone  settled  upon  the  lap, 
and  no  other  has  a  visible  possession  in  it,  he  may  be  en- 
tirely ignorant  that  there  exists  any  interfering  claim, 
I  know  of  no  principle  upon  which  it  can  be  presumed, 
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that  he  is  acquainted  with  the  positions  of  the  lines  and 
corners  of  others.  He  may  therefore  settle,  in  good 
faith,  upon  the  lap ;  and  having  done  so,  if  he  contin- 
ues to  reside  and  make  his  home  upon  it  for  seven  years, 
the  object  of  the  statute  was  to  protect  his  possession  and 
/f/ie,  forever  thereafter,  against  all  iNterfering  claims. 
Such  claims  are  to  be  considered  dormant  in  respect  to 
such  actual  settler,  liecause  not  asserted  within  seven 
years  after  the  settlement  was  made. 

Suppose  the  elder  patentee  to  be  settled  on  a  corner  of 
his  fifty  thousand  acres  tract,  and  thereafter  A,  B  and  C 
should  settle  respectively  on  their  one  hundred  acres 
tracts,  under  junior  patents,  which  lie  entirely  within 
the  bounds  of  the  fifty  thousand  acres  :  why  shall  the  sen- 
ior patentee  be  |)ermitted  to  recover  all  the  land  in  these 
little  tracts^  except  so  much  as  the  occupants  have  had 
luider  fence  around  their  dwellings  for  seven  years? 
Because,  the  majority  of  the  court  answer,  the  eider 
patentee  was  settled  on  his  tract  before  the  junior  palen- 
entees  entered  and  settled.  Now,  if  the  senior  patentee 
had  not  settled  at  all  upon  his  tract,  and  had  not.  taken 
actual  |K)ssession  of  it,  by  some  visible  improvement ; 
or  had  done  so  after  the  junior  patentees  entered  and 
settled  ;  then  the  junior  patentees  would  have  been  pro- 
tected to  the  extent  of  their  patents,'  beyond  all  doubt. 
Hence  the  success  of  the  senior  patentee,  in  the  case 
supposed,  depends  entirely  upon  the  fact  that  he  hap- 
pened to  make  the  first  settlement  or  enclosure  upon  his 
tract,  although  it  may  not  be  within  five  miles  of  the 
interfering  claims.  When  the  senior  patentee  commen- 
ces his  suits  as  plaintifif  or  complainant,  he  is  to  be  fa- 
vored because  he  settled  on  his  tract,  on  the  out  side  of 
the  interference,  before  the  defendants  settled  on  their 
tracts.  Where,  I  ask,  is  the  foundation  for  such  a  pref- 
erence to  be  found  in  the  statute?  It  has  no  existence  > 
there.  The  legislature  has  recognised  no  difference  be- 
tween the  plaintiff  or  complainant,  asserting  a  para- 
mount legal  or  equitalde  title,  who  lives  on  the  claim  set 
up  by  him,  and  a  plaintiff  or  complainant  wtu)  does  not 
live  on  his  claim.  To  make  a  difference  is  the  work  of 
legihlation.     But  what  policy  could  lead  to  such  a  dis- 
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tinction  and  difference?  The  settler  on  the  lap  suppos- 
es, ader  seven  years  residence,  that  the  benign  policy  of 
liis  country,  has  secured  his  land  forever,  against  all 
claims  which  have  been  slumbering  during  that  period. 
He  is  to  be  told,  under  the  opinion  delivered,  ^'you  are 
greatly  mistaken,  you  are  protected,  to  be  sure,  against 
non-reiiidents  and  those  who  have  no  settlements  or  im- 
])rovements  on  a  tract,  large  or  small,  which  covers  your 
home  ;  but  if  you  have  a  neighbor  settled  upon  a  sen- 
ior patent,  which  covers  you,  although  he  is  settled  on 
the  outside  of  your  lines,  ho  may  sue  you  and  recover." 
There  is  less  apology  for  the  settler  upon  the  senior  pat- 
ent, where  he  delays  suing  the  occupant  of  the  lap, 
than  there  is  for  a  citizen  of  another  state,  who  may 
not  be  possessed  in  fact  of  one  foot  of  land  in  Ken- 
tucky. The  non-resident  may  be  ignorant  of  the  set- 
tlement by  the  junior  patentee  upon  the  land  ;  such  ig- 
norance cannot  be  imagined  in  the  case  of  a  neighbor. 
Uence  there  is  no  conceivable  reason,  which  could  have 
influenced  the  legislative  mind,  to  make  a  distinction  in 
favor  of  the  neighbor,  who  lies  by  for  seven  years, 
merely  because  he  had  made  the  first  settlement  on  his 
tract,  but  on  the  outside  of  the  interference.  And  as 
no  such  distinction  is  expressed  in  the  statute,  but  has 
its  foundation,  if  indeed  there  be  any  for  it,  in  a  pre- 
sumption, that  the  legislature  did  not  intend  to  molest 
the  common  law  rules  relating  to  possession,  I  cannot 
see  any  reason  for  making  it. 

There  is  no  ground  on  which  to  base  a  presumption, 
that  the  legislature  intended  to  make  an  exception  in  fa- 
vor of  the  elder  patentee  who  may  have  settled  first  on 
the  outside  of  the  lap.  His  is  truly  a  dorntant  claim, 
so  far  as  it  covers  the  interference,  if  it  be  not  asserted 
within  seven  years, — during  all  which  time,  there  has 
heeft  a  tenant  on  the  land  against  whom  the  suit  might 
have  been  brought.  Having  been  negligent  so  long,  the 
statute  prohibits  the  institution  of  suit  upon  the  senior 
patent,  to  ^^recaver  the  title  &c."  of  the  occupant ;  and  if 
the  iuU  is  commenced,  the  statute  gives  a  bar,  to  defeat 
the  smty  and  the  tohok  svtUj  to  the  extent  of  the  conflict- 
ing titles.    The  object  of  the  statute  was  to  prevent  all 
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Fall  Term     liiigation  between  the  conflicting  claims,  aft6r  a  lapse  of 
*  s  ^  •*  •        teyen  years,  during  which  the  junior  patentee  was  sct- 

Harrison      *'®^'  ®^  ^'*®  '*'*P*     '^'*®  ^'^''y  ^'^'®  ^^  ^^®  ^^^^  ^®   ^*^'  "*^ 
V9-  .         compel  the  speedy  adjustment  of  land  claims''  .shows 

^  that  the  letzislnture  never  intended  that  the  senior  pat- 
entee should  delay  as  long  as  he  pleased,  and  then  liti- 
gate the  titles  by  piecemeal,  as  the  occupant  from  time 
to  time  extended  his  improvements.  The  legislature 
looked  upon  the  land  common  to  the  interfering  claims^ 
as  an  entire  thing,  and  when  it  was  said  in  the  act,  that 
no  suit  shall  he  commenced"  whereby  to  recover  the  ti- 
tle &c."  it  was  as  clearly  manifested  as  language  could 
express  it,  that  the  entire  title  to  the  whole  land  in  con- 
test was  meant,  and  not  a  part  of  it.  An  action  of 
ejectment,  although  denominated  a  possessory  action,  is 
nevertheless  a  suit  to  try  the  title.  It  is  a  fiction  for 
that  very  purpose,  and  so  used  in  this  case.  My  idea  is, 
that  McDaniel  defeats  the  whole  suit,  by  showing  his 
seven  years  continued  residence  upon  the  lap.  The  ma« 
jority  of  the  court  allow  the  action  to  be  defeated  so  far 
as  it  relates  to  the  ground  which  McDaniel  has  had  un- 
der fence,  for  seven  yeara  before  suit  brought,  and  allow 
a  recovery  as  to  the  residue;  thus  splitting  up  the  con- 
troversy— contrary  to  the  case  of  White  vs.  Batesy  1  J. 
J.  Marsh.  545. 

In  the  case  of  Davis  vs.  Youngs  the  majority  of  the 
court  applied  the  statute  in  behalf  of  Davis,  not  because 
he  resided  on  the  land,  but  l>ecau8e  he  had  extended  his 
fences  over  the  line,  and  enclosed  part  of  the  interference. 
And  in  that  case,  the  main  argument  in  support  of  the 
construction  given  to  the  statute,  turns  upon  the  suppos- 
ed want  o(  wisdom  on  the  part  of  the  legislature,  ia 
-  suffering  the  fields,  orchards  &c.  to  be  recovered,  when 
the  dwelling  house  might  thereby  be  rendered  useless  to 
its  tenants.  The  court  deemed  it  reasonable  to  give 
such  an  interpretation  of  the  statute,  as  would  vindicate 
the  legislature  from  such  folly.  But  in  the  present 
case,  it  seems  that  the  dwelling  house  and  cleared 
ground,  which  the  defendants  have  j>ossessed  for  seven 
years,  are  to  be  secured,  and  all  else  taken.  Thus  the 
tenants  will  be  left  without  timber  to  make  repairs,  or 
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«veii  fire  wood  to  prepare  food.  It  requires  but  little 
forecast  to  see,  that  the  inevitable  consequence  of  such 
an  interpretation  of  the  statute,  in  cases  like  this,  will 
result  in  the  dilapidation  and  abandonment  of  the  im- 
provements. 

The  case  of  Millar  vs.  Ifumphries^  2  Jifoj^A.  446,  con- 
tains an  expression,  which  is  supposed  to  fortify  the 
construction  given  to  the  statute  in  the  case  of  Dam  vs. 
Youngy  and  also  the  opinion  now  delivered.  The  court 
in  Ffieaking  of  the  facts  in  Millar  vs.  Humfhri^y  and 
which  shew  that  the  junior  patentee  had  extended  his 
fences  over  the  line,  and  enclosed  a  part  of  the  inter- 
ference, use  the  following;  lan(;ua<2;e  : — ^^  The  plaintiff, 
indeed,  may  have  iraiped  the  title  to  the  land  enclosed, 
fifteen  years  aeo,  under  the  act  to  com]iel  a  speedy  ad- 
justment of  land  titles,  which  forbids  all  remedy  for  the 
recovery  of  land  after  an  adverse  pouession  of  seven  ytarsj 
under  an  interfering^  claim  &c."  It  is  obvious,  that  the 
court  overlooked  the  most  important  requirement  of  the 
statute,  to  wit,  acttud  HttlemetU.  Accordin^r  to  the  lan- 
guage used  the  bar  provided  by  the  statute  attaches  to 
an  adverse  possession  of  seven  years,  under  an  interfering 
claim,  without  res^ard  to  an  actual  settlement  or  resi- 
dence. The  court  inadvertently  followed  the  previous 
case  of  Skyles^  heirs  vs.  I6ng*s  heirs,  2  Marsh.  387,  in 
which  the  distinction  was  not  taken  between  an  actual 
settlement  or  residence  on  the  land,  and  a  possession  ac- 
qnired  and  held  by  other  means.  In  Skyles^  heirs  vs. 
KingU  heirsy  the  court  say  : — "  If  he  (meaning  a  defen-r 
dant)  proves  seven  years  possession,  holdiner  under  his 
title,  the  statute  shall  aid  himf  althou^rh  the  plaintiff 
may  be  able  to  shew,  by  the  production  of  his  own  ti- 
tle, or  that  of  others,  that  the  title  <lid  not,  in  law,  or 
fact,  pass  to  the  defendant.'*  I  was  concerned,  as  coun- 
sel, for  Skyles^  heirs,  in  the  circuit  court,  and  know 
that  they  did  not  reside  on  the  land  in' contest ;  nor  had 
it  l)een  held  by  their  tenants,  for  seven  years  in  succes- 
sion, by  actual  residence,  and  cannot  suppose  that  the 
original  record  on  which  this  court  decided,  contains 
any  statement  in  the  exceptions,  that  such  facts  did 
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exist ;  1  have  not  deemed  it  worth  the  trouble  to  examiue 
the  original  record.  The  true  construction  of  the  act 
of  1809,  which  did  not  take  effect  until  1816,  was  never 
settled  until  the  case  of  Turner  vs.  ^ndtrwa^  3  Marsh. 
131,  was  decided.  Actual  settlement  on  the  land  was  re- 
quired in  that  case,  which,  hy  all  subsequent  adjudica- 
tions, is  construed  to  mean  residence ;  and  in  that  case, 
for  the  first  time,  was  the  distinction  taken  between  a 
possession  by  actual  settkment  or  residence,  and  a  posses- 
sion by  fields  or  enclosures. 

Here  McDaniel  has  proved  every  thinn^  the  law  re- 
quires ;  the  lessor  of  the  plaintiff  has  no  pedis  possessio 
within  the  lap ;  and  hence,  I  think,  the  statute  protects 
him,  to  the  extent  of  the  seventy  three  acres,  on  which 
he  is  settled,  and  which  is  covered  by  the  plaintiff's  eas~ 
tern  patent.  I  think  the  other  members  of  the  court 
have  erred  in  applying  the  doctrines  of  the  oommon 
law,  recognised  by  numerous  decisions  of  this  courts 
whereby  the  lessor  is  construed  to  be  possessed  in  fact 
of  the  interference.  I  think  the  statute  shews  a  legis- 
lative intent  to  change  those  doctrines  in  cases  like 
this.  If  the  lessor  had  proved  a  possession  in  fact  of 
any  part  of  the  interference,  independent  of  construc- 
tion; in  other  words,  if  he  had  shewn  a  possession  by  en- 
closures or  improvements,  he  would  then  have  brought 
himself  within  the  rule  recognised  in  the  case  of  Hard 
vs.  Bodley^  and  others  similar.  As  he  failed  to  do  that, 
I  think  he  has  slept  upon  his  right  until  he  has  lost  it, 
to  the  whole  interference. 
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Scroggin  vs.  Allan  et.  al.  £jEOTHEi»r. 

tMr.Ha^ia  and  Mewn.  Sanders  aadDepew  Tor  Appellant:  Mr.  John  Trim- 
bio  tsr  Appellee.] 

From  the  Circuit  Court  for  Harrisoit  Coumtt. 

Judge  Nicholas  delivered  the  Opinion  of  the  Court — from  which      Oehber  Slv 
Judge  Underwood  dissented. 

James  T.  Edgar,  ih©  son  of  Henry  Edgar,  a  bastard,  Bostanfc   hat* 

having  derived  a  tract  of  land  by  descent  from  his  fa-  blood, and  cav^ 

ther,  died,  under  the  age  of  twenty  one,  without  issue ;  "®*  ^^  «»**^ 

and  the  land  is  now  the  subject  of  contest,  between  the  ten,   in    legal 

mother  of  James  T.  Edgar,  and  a  purchaser   from  the  |hoar"Sf"***tU 

legitimate  children  of  Henry  Edgar's  motlier.     h  does  same     mother 

not  distinctly  appear,  which  died  first— James  T.  Ed-  ^^^  J^7^^ 

gar,  or  his  paternal  grandmother;  but  the  inference  is  heritance from* 

that  she  did.  oiher^TrheTu!! 

The  case  turns  upon  the  question,  wliether  the  chil-  tnte  of  descent* 

dren  of  Henry  Edgar's  mother,  are  his  brothers  and  sis-  them  to""take 

lers,  within  the  meaning  of  the  fiftli  section  of  the  stat-   '«»>  «**»•«  ^Y 

-,  ...  ..  I  .  '    r         descent  imme- 

ute  of  descents ;  which  provides,  that,  where  an  infant   dintely  from  or 

shall  die  without  issue,  having  title  to  real  estate,  deriv-  thronghthemo- 
ed  by  descent  from  the  father,  the  mother  of  such  m-  oendioi^line,  4- 
fant  shall  not  succeed  thereto,  if  there  be  living  any  {[,""*"'i\„J*  J^ 
brother  or  sister  of  the  father. 

As  by  the  rules  of  the  common  law,  a  bastard  had  no 
inheritable  blood,  and  could  neither  receive  from,  nor 
transmit  an  inheritance  to,  his  father,  mother,  brothers 
or  sisters,  it  is  very  clear  there  can  be  no  pretence  for 
the  claim  here  asserted  in  behalf  of  the  children  of  Hen- 
ry Edgar's  mother,  if  those  rules  are  still  in  force.  For 
the  act  can  only  be  presumed  to  speak  in  reference  to 
Bucb  brothers  and  sisters,  as  would  have  inherited,  pro- 
vided the  father  of  the  infant  had  died  intestate  and 
childless.     But,  it  is  supposed,  that  the  eighteenth  sec- 


descendants,  in 
like  manner  sb 
if  they  were  le- 
gitimate, fiat  it 
gives  them  no 
capacity  to  take 
an  inheritanoe 
from,  or  trans- 
niit  one  to,  tlm 
collateral  kind- 
red. 

Where  an  in- 
fant dies,  with- 
ont  issue,  hav- 
ing title  to  real 
estate  derive<l 
by  descent  from 
the  father,  bis 
mother  shall  not  socceed  thereto,  if  there  be  living  any  brother  or  sister  of  soch  infant,  or  of 
his  father,  or  descendant  of  either — Statute  of  Deaeenti,  section  5.  But  the  statute  in- 
tends legitimate  brothers  ^e.;  if  there  bd  nbne  sach,  the  mother  8ucci)eds  to  tiie  estate. — 
[Judge  underwood  thinks  the  bustard  brothers  and  dittterd  may  take  the  iolieritunce  by  force, 
df  the  statute. — Dissent,  pott.'i 


Digitized  by  VjOOQIC 


aSA  DECISIONS  OF  THE  COURT 

Fall  Term    lion  of  the  statute  of  descents  has  changed  the  common 
1  8  S  4.       i^yif  rules  as  to  bastards,  in  this  particular. 
euIl^^T^         -^^  In  making  title  by  descent,  it  shall  be  no  bar  to  a 
Tt.  demandant,  that  any  ancestor,  through   whom  he  de- 

AUanetal.  p{^^  |^jg  descent  from  the  intestate,  is  or  hath  been  an 
alien.  Bastards,  also,  shall  be  capable  of  inheriting,  or 
transmitting  inheritance,  on  the  part  of  their  mother, 
in  like  manner  as  if  they  had  been  lawfully  begotten  of 
such  mother." 

The  same  clause  in  the  Virginia  statute  of  descents, 
came  under  the  consideration  of  the  Supreme  Court  of 
the  United  States,  in  the  case  of  SltvtiMon'n  hein  vs.  Sul- 
Hvant^  5  fVhea.  207,  in  a  case  exactly  like  tins ;  and  it 
was  construed  by  that  court,  not  to  transfer  the  estate 
of  a  legitimate  child,  to  Hs  bastard  brothers  and  si^ters 
by  the  mother's  side.  The  true  legal  exposition  of  the 
words  used,  was  held  to  be,  that  bastards  shall  have  a 
capacity  to  take  by  descent,  immediate!}  I'rom  or  through 
their  mother,  in  the  ascending  line,  and  oi  transmittmg 
the  same  to  their  hne,  as  descendants^  in  like  maimer  as 
if  they  were  legitimate.  The  object  of  the  legislature 
was  deemed  to  have  been,  to  remove  the  im|]«diuient  to 
the  transmission  of  inheritable  blood  from  ttie  bastard, 
in  the  descending  line,  so  far  as  regards  a  maternal  in- 
heritance, and  to  give  him  a  capacity  to  inherit,  in  the 
ascending  line,  from  and  through  his  mother.  ^'  But," 
says  the  court,  "  although  her  children  are,  in  these  re- 
spects, quasi  legitimate,  they  are,  nevertheless,  in  all  oth* 
ers  bastards,  and  as  such,  they  have,  and  can  have,  nei« 
ther  father,  brothers  or  sisters." 

To  permit  bastard  brothers  and  sisters  to  inherit  from 
each  other,  in  the  manner  and  to  the  extent  contended 
for,  would  require  a  paraphrase  of  the  statute,  some- 
thing like  this.  *^  Bastards  shall  be  capable  of  inherit- 
ing from  their  mother  and  her  kindred,  and  she  and  her 
bastard  children,  and  other  kindred,  shall  be  capable  of 
inheriting  from  her  bastard  children,  in  the  same  man- 
ner as  if  the  bastards  had  been  lawfully  begotten  of  such 
mother.^'  The  language  used  is  so  unlike  this^  and  falls 
so  far  short  of  it,  that  it  appears  to  us  a  vain  etTort  to 
attempt  to  construe  the  two  modes  of  expression,  inta 
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terms  of  equivalent  import.     But  even  though  the  Ian-     Fall  Term 
guage  used  could  be  no  far  strained  i  as  to  be  made  to       18  8  4. 
come  up  to  the  supposed  legislative  intent,  yet,  as  the      s^or^n 
construction  of  the  Supreme  Court  gives  legal  effect  to  v«. 

all  the  words  used,  and  us  there  would  be  danger  of  ex-     *^^^»  ^^  ^- 
ceeding  the  legislative  intention  by  straining  them  be- 
yond  their  fair  or  necessary  legal  import,  we  shpuld  still 
deem  it  safest,  to  adopt  the  restricted  interpretation  of 
that  court. 

The  judgment  must  be  affirmed,  with  costs — Judge 
Underwood  dissenting. 

Judge  Underwood^  not  concurring  with  the  other  members  of 
the  Court,  in  the  foregoing  decision,  delivered  a  seperate  Opinion 
and  argument,  as  follows  : — 

I  cannot  agree  to  the  interpretation  now,  for  the  first  DISSENT,  by 

time,  given  by  this  court,  to  the  eighteenth  section  ot  J°^.  Uud«c- 

the  act  of  December,  1796,  directing  the  course  of  de-  holds,  that  the 

scents.     In  my  opinion,  the  children  of  the  same  moth-  ^^^^JITof  V^ 

er,  who  are  bastards,  may,  under  a  correct  exposition  Hceots,  of i796, 

of  that  section,  take  and  transmit  estates  to  and  from  P**^.!?!?**!'^! 
^  upon  the  same 

each  other,  by  descent,  in  the  same  manner  they  might,  footiag,  in  all 
and  would  do,  were  they  the  lawfully  begotten  children  [^^*inh*cri- 
of  the  mother.  If  they  were  lawfully  begotten  of  such  unce  on  the 
mother,  then  they  would  be  brothers  and  sisters,  and  as  {hJr.with^tbose 
auch,  the  fourth  and  fifth  sections  of  the  act  would  ope*  ^^^t  are  iegiU- 
rate  in  their  behalf.  To  my  mind,  the  eighteenth  sec- 
tion has  so  clear  a  meaning,  growing  out  of  the  language 
used,  that  were  it  not  for  the  case  of  SUvtnsan^B  heirs 
vs.  SidlivarUf  I  should  think  there  could  be  no  room  for 
doubt. 

The  first  clause  of  the  section  provides,  that  'Mn 
making  title  by  descent  it  shall  be  no  bar  to  a  deman- 
dant, that  any  ancestor  through  whom  he  derives  his 
descent  from  the  intestate,  is  or  hath  been  an  alien." 
The  rule  here  laid  down  was  intended,  no  doubt,  to 
operate  in  favor  of  legitimates.  In  virtue  of  it,  bro- 
thers and  sisters  might  inherit  from  a  deceased,  intes- 
tate brother  or  sister,  notwithstanding  the  father  or  mo- 
ther, by  whom  the  relationship  existed,  was  at  the  time. 
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Fall  Tenn     or  had  been,  an  alien.    The  common  law  rule  was  '*  lur 

18  8  4.       one  can  inherit  to  another  who  derives  his  blood  or  re** 

o^^"^^       lationship  to  the  other  through  an  alien.**    It  was  the 

vs.  object  of  the  statute  to  annul  this  rule,  and  allow  kin- 

.fftongfa?^  dred  to  inherit  one  to  another,  notwithstanding  the  re- 
lationship was  made  out  through  or  under  an  alien. 

The  second  clause  of  the  section  provides: — ^''Bas- 
tards also,  shall  be  capable  of  inheriting  or  transmitting 
'  inheritance  on  the  part  of  their  mother,  in  like  manner 
as  if  they  had  been  lawfully  begotten  of  such  mother.'* 
What  common  law  rules  did  this  clause  of  the  statute 
intend  to  repeal  ?  I  answer,  tvoo.  First,  that  which  de- 
clares that,  ^^  a  bastard  shall  never  take  by  descent ;''  and 
secondly,  that  which  declares,  that  ^^  a  bastard  can  have 
no  heir  but  the  issue  of  his  body."  These  were  the 
common  law  disabilities.  The  legislature  intended  to 
remove  tfiem  ^  but  how  far  ?  Totally  on  the  side  of  the 
mother,  or  ex  parte  matema ;  but  to  no  extent  on  the  part 
of  the  father,  f n  nature,  a  bastard  must  have  a  father;, 
in  law,  he  has  none.  Coke  says,  a  bastard  is  nuUiusJilius.. 
The  statute  intended  to  give  him  inheritable  blood  to 
some  extent.  What  is  the  limit  f  ^^  He  shall  be  capable 
of  inheriting,  on  the  part  of  the  mother,  in  like  mannei' 
as  if  he  had  been  lawfully  begotten."  What  does  this- 
mean  }  It  certainly  intends  to  make  him  legitimate,  to 
all  intents  and  purposes,  so  far  as  it  respects  taking  es- 
tates by  descent,  on  the  part  of  the  mother.  Blood  is 
the  principle  of  descent.  Here  the  statute  has  given  a 
new  capacity  to  the  bastard  ;  it  has  infused  into  him  in- 
heritable blood,  contrary  to  the  common  law  maximi 
that  '^a  bastard  shall  never  take  by  descent."  But  io- 
Jieritat)le  blood  has  not  been  given  without  qualifica- 
tion ;  It  is  confined  to  the  part  of  the  mother :  for  if  it 
had  not  been  so  confined,  the  statute  would  likewise 
have  repealed  the  maxim,  that  a  bastard  is  filius  nuIHui^ 
and  let  him  in  to  share  inheritances  on  the  part  of  the 
fatuer.  in  thus  giving  mhentable  blood  on  the  part 
of  the  mother,  the  statute  has  made  no  distinction  be- 
tween lineal  and  collateral  ancestors.  The  bastard  may 
''  make  title  by  descent,"  through  his  mother,  either 
from  lineals,  or  collaterals,  in  the  same  manner  as  though 
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lie  were  legitimate,  contrary  to  the  maxim,  that  "a  bas-     P*'^  Term 
tard  shall  never  take  by  descent."  18  8  4. 

The  statute  not  only  intended  to  give  the  bastard  in-      Seroggin 
heritable   Wood,  so  that  be  might  take  estates  by  de-  ^•• 

scent,  throngjh  his  mother,  from  her  kindred,  and  from ^ 

the  mother  herself,  but  it  likewise  intended,  to  confer  a 
capacity  to  transmit  inheritance,  tx  parte  matema,  in  like 
manner  as  if  he  had  been  lawfully  begotten.  How  trans- 
mit on  the  part  of  the  mother  ?  Surely  it  can  mean  noth- 
ing else,  but  to  the  kindred  on  the  mother^s  side,  in  con- 
tradistinction to  the  kindred  on  the  father's  side  ;  for  it 
roust  be  borne  in  mind,  that  the  statute  never  intended 
to  establish  any  relationship  between  the  bastard  and  his 
father,  or  his  father's  kindred.  But  what  is  to  be  trans- 
mitted ?  An  inheritance.  And  what  is  an  inheritance  ? 
*«  An  estate  descending  to  the  heir"  (2  Com.  201,)  by  op- 
eration of  laWf  on  the  death  of  the  ancestor,  is  railed  an 
inheritance.  If,  then,  a  bastard  has  an  estate  which  can 
descend,  and  he  has  an  heir  on  whom  the  law  can  cast  it, 
upon  his  death,  then  he  has  a  capacity  to  transmit  the 
inheritance.  Now,  at  common  law,  although  a  bastard 
might  die  seized  of  an  estate  in  its  character  descendi- 
ble, yet,  unless  he  had  '^issue  of  his  body,"  there  was 
no  heir  to  whom  the  inheritance,  or  the  estate,  could  be  , 

transmitted  by  descent,  and  it  would  escheat,  propter  de- 
fectum sanguinis.  Here  the  statute  stops  forward,  in  such 
a  case,  and  provides  an  heir  in  the  kindred  on  the  part 
of  the  mother.  Such  is  the  inevitable  result  of  making 
the  bastard  capable  of  "  transmitting  inheritance  on  the 
part  of  the  mother,  in  like  manner  as  if  he  had  been 
lawfully  begotten."  If  the  bastard  had  *'  issue  of  his 
body,"  the  common  law  furnished  an  heir.  If  he  had 
no  issue,  he  would  be  indebted  to  the  statute  for  an  heir. 

The  construction  put  upon  the  statute  by  the  Supreme 
Court,  confines  its  operation  to  such  real  estate,  so  far  as 
relates  to  the  *' transmitting  of  inheritances,"  as  comes 
by  descent,  in  virtue  of  the  statute,  to  the  bastard,  im- 
mediately, or  through  liis  mother,  in  the  ascending  line. 
Thus  real  estate  which  the  bastard  acquires  by  purchase, 
is  thrown  without  the  operation  of  the  statute,  and  is  left 
to  be  escheated,  unless  the  bastard  shall  have  issue  of  hi^ 
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1834. 

Scrof^t^in 

vs. 
Allan  et  oL 


body  begotten  in  lawful  wedlock,  who  can  inherit,  ac- 
cording to  the  rules  of  the  coininon  law.  Now,  I  <:an 
find  no  foundation  for  such  a  distinction  in  the  statute. 
The  statute  intends  to  provide  for  two  things,  in  favor 
of  bastards :  to  wit,  first,  i^ermitting  them  to  take  by  de- 
scent from  the  mother,  or  her  relations,  as  though  they 
were  legitimate,  and  secondly,  transmitting  to  the  mo- 
ther and  her  relations,  in  .like  manner.  For  these  pur- 
jioses,  new  capacity  was  conferred  ;  and  the  construction 
should  be,  just  as  it  would  be  if  there  had  been  sepe- 
rate  sentences — one  relative  to  taking  inheritance,  the 
other  as  to  transmitting  it.  Suppose  then  the  statute 
bad  said  nothing  about  ^^tnAenfing,"  but  had  only  de- 
clared that  ^^  bastards  shall  be  capable  of  transmitting  in- 
heritance on  the  part  of  their  mother,  in  like  manner  as 
if  they  had  been  lawfully  begotten  of  such  mother.''  I 
ask,  if  estates  acquired  by  purchase  would  not  have  pas- 
sed, under  such  a  provision,  from  the  bastard  to  the  mo- 
ther and  her  kindred?  Such  a  provision, standing  alone, 
would  be  a  dead  letter,  unless  it  was  made  to  operate  up- 
on estates  acquired  by  purchase;  for  in  the  absence  of  the 
provision  conferring  the  capacity  to  inherit,  the  bastard 
could  never  come  to  an  estate  as  heir,  and  therefore,  the 
provision  in  res|)ect  to  transmitting  inheritance,  could 
operate  on  nothing  unless  it  be  estates  acquired  by  pur- 
chase Can  the  double  capacity,  of  taking  and  trans- 
mitting, which  has  been  conferred,  so  operate,  when 
blended,  as  to  exclude  estates  acquired  by  purchase, 
from  passing  under  the  statute,  precisely  as  estates  ac- 
quired by  descent  ?  Shnll  the  estate  which  a  bastard 
acquires  by  descent,  through  his  mother,  go  back,  in 
case  of  his  death  intestate,  to  her  kindred,  while  the  es- 
tate which  he  acquires  by  purchase  escheats  to  the  com- 
monwealth }  The  statute  points  out  no  such  difference. 
Its  language  is  broad  enough  to  give  the  estate,  whether 
acquired  by  descent,  or  purchase,  the  same  destination  ; 
and  I  think  its  policy  requires  a  judicial  interpretation 
which  should  put  the  inheritances  to  he  transmitted, 
whether  acquired  the  one  way  or  the  other^  upon  the 
same  footing. 
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The  Supreme  Court,  however,  excludes  ^estate  ac-  Fall  Term 
quired  hy  purchase  from  the  operation  of  the  statute,  ^^^ ' 
because  the  expressions  ^^  on  the  part  of  the  mother," 
as  ofed  in  the  statute,  furnishes  a  sufficient  foundation 
for  doinfr  bo  :  Thus  requiring,  that  the  estate,  to  be 
transmitted  in  the  descending  line,  shall  be  the  same 
which  was  obtained  by  descent  throu(g(h  the  mother,  in 
the  ascending  line.  See  4  C^n.  Rep.  641.  I  find,  on 
examination,  that  .there  is  much  said  in  the  books, 
about  transmitting  an  estate  by  descent  to  the  heir  ^^on 
the  part  of  the  mother,"  and  ^^on  the  |Mirt  of  the  father." 
The  rule  as  laid  down,  in  Comyn^s  Digett^  is :  ^^  If  a  man 
has  land  as  heir  to  his  mother,  and  dies  without  aher&> 
tion  of  his  estate,  the  heir  of  the  part  of  his  mother  shall 
always  take."  ^^  But  if  a  man  takes  by  purchase,  the 
heir  of  the  part  of  his  father  shall  inherit,  and  not  the 
heir  of  the  part  of  his  mother."  Now,  I  cannot  see  any 
thine  in  the  meaning  of  the  expressions  <^  on  the  part  of 
the  mother,  or  father"  as  applied  to  the  subject  of  de» 
scent,  in  the  English  law,  which  can  sustain  the  con-^ 
struction  of  the  statute  now  given.  On  the  contrary, 
as  I  understand  the  use  of  those  terms,  they  fortify  the 
interpretation  which  I  give. 

We  should  remember,  that  the  doctrine  laid  down  in 
the  English  books,  relates  to  legitimates,  and  not  to  bas- 
tards ;  and  consequently,  when  they  speak  of  the  heir  of 
the  mother^  or  father,  passing  the  estate  to  the  heir  ^^on 
the  part  of  the  mother,  or  father"  it  necessarily  and  ex- 
clusively relates  to  the  identical  estate  which  has  been 
inherited,  and  which  is  to  be  transmitted  by  descent. 
But  how  does  all  this  apply  to  bastards }  They  can 
take  nothing  by  descent,  unless  aided  by  the  statute, 
and  therefore,  it  never  could  he  said  of  them,  that  what 
tliey  receive  as  heir  of  the  mother,  shall  go  to  the  heir 
^^  on  the  part  of  the  mother."  When  the  statute  places 
them  in  a  condition  where  such  language  can  with  pro- 
priety be  applied  to  them,  I  admit,  that  it  should  have 
the  same  extent  of  meaning,  and  no  more,  which  it  had 
as  applied  to  legitimates.  What  was  the  meaning  of  the 
expression,  on  the  part  of  the  mother,  or  father,  iipplied 

Vol.  II.  47 
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Fftll  Term    to  legitiiiiate«  ?    Nothing  more  than  to  disiiuguish  be-. 
18  8  4.       tween  the  maternal  and  paternal  lines,  and  thus  to  tend 
^^T^Z^      the  estate  in  the  direction  of  the  first  purchaser,  by  ex* 
VB.  eluding  the  paternal  kindred  where  the  estate  came  by 

jMmn  et  oL^  ^^^  mother.  It  has  the  same  meaning  precisely,  in  th^ 
eighteenth  section  of  the  statute  of  descents,  and  intends, 
when  applied  to  bastards,  to  designate  the  mother  and 
her  kindred,  and  to  exclude  all  idea  of  the  father,  or  hi« 
kindred,  coming  in  for  a  sliare  of  the  estate.  But  there 
is  not  the  least  intimation  given,  that  the  rule  thus  laid 
down,  shall  only  operate. upon  the  estate  which  descends 
upon  the  bastard.  It  certainly  embraces  estates  which 
descend  upon  him,  and  those  can  only  come  througU 
fhe  mother,  and  hence  must  go  as  required,  to  (he  lieir 
^^  on  the  part  of  the  motlier/'  The  capacity  to  trans- 
mit mberitances,  vie.  estates  ^^on  the  part  of  the  moth* 
er'^is  conferred  in  terms  broad  enough  to  embrace  lands 
purchased,  as  well  as  those  acquired  by  descent,  and  I 
see  no  room  to  suppose  that  estates  by  purchase  were 
not  included  because  not  expressly  named. 

Under  my  constiuction,  I  uMike  the  bastard  children 
of  the  mother  heirs  to  each  other ;  and  where  any  one 
of  them  dies  intestate  and  childless,  I  think  the  statute 
transmits  the  estate  of  the  deceased,  whether  it  has  been 
purchased  or  inherited,  to  the  survivors.  If  this  be  not 
the  case,  then  bastards  do  not  stand  as  they  would,  ^'had 
they  been  lawfully  begotten."  The  obvious  meaning  of 
the  language,  is,  to  confer  on  them  all  the  capacities  of 
legitimate  children,  as  it  relates  to  inheriting  or  trans, 
mitting  inheritance  on  the  part  of  the  mother,^'  that  is, 
taking  as  heirs  from  the  mother  and  her  kindred,  and 
transmitting  estates  to  the  mother  and  her  kindred* 
The  disjunctive  or  is  placed  in  the  statute  between  tV 
htriiing  and  transmitting  inheritance^  to  shew  that  the  le* 
gislature  fully  compreliendcd  the  difference  lietwecn 
taking  as  an  heiri  and  transmitting  as  an  ancestor,  and 
that  it  was  intended  to  provide  for  both.  If  the  copu* 
lative  and  had  been  used,  it  might  have  been  contended 
with  more  propriety,  that  the  legislature  were  legislate 
ing  exclusively  in  reference  to  estates  which  uiight  bo- 
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Rrqnlrecl  by  descent.     It  is  supposed  that  it  cannot  lie    Fall  Term 
said  with  truth,  that  a  bastard  transmits  an  inheritance,       18  8  4. 
unless  he  acquired  the  estate  transmitted  by  descent*      B^^^^k 
The  fallacy  of  this  idea  will  be  manifest,  if  we  will  tp. 

only  reflect  that  a  father  transmits  the  estates  which  he  "^"^IJJJf*  ^ 

acquiresv  by  purchase,  to  his  legitimate  children,  under  '-'^"* ~~ 

the  laws  regulating  descents.  With  the  strictest  pro- 
priety, it  may  be  said,  in  such  a  cave,  the  father  trans- 
mits an  inheritance.  The  child  inherits,  the  father 
transmits  ;  the  estate  which  passes,  is  oalled  the  inheri- 
tance. Bastards  could  purchase  estates  at  common  law, 
and  could  transmit  such  estates  a$  an  inhmUmee  to  their 
h^aitimate  children.  It  seems  to  me,  therefore,  to  be  a 
very  straitened  and  narrow  construction,  which  requires 
that  the  phrase  trammiuing  inheritance  an  the  part  of  the 
matluTj^  shall  be  applied  to  estates  descended  to  the  trans- 
mitting ancestor  exclusively.  The  words  ^^on  the  part 
of  the  mother"  are  not  used  to  point  out  wlience  the 
inheritance  came,  but  for  the  sole  purpose  of  shewing 
where  it  shall  go — no  matter  how  the  proposUut  came 
by  it.  Believing  that  the  statute  should  hare  a  liberal 
construction,  1  have  thought  proper  to  assign  the  rc^ 
sons  of  my  opinion. 


Beckwith  against  Marryman  and  Others.    euAsictu^r. 

[Mr.  Crittenden  for  Appellant :  Mr.  Chapcze  for  Appellees.] 
From  thk  Circuit  Court  for  Bullitt  Courtt. 
Chief  Justice  Robertson  delivered  the  Opinioa  of  the  Court    iicvember  1. 

Sarah  Beckwith  and  William  T.  Yeatman,  an  infant,  Statementsfnie 
claiming  title  to  a  house  anil  some  ground  in  Sliep*  ***^' 
herdsville,  as  purchasers  under  a  decree  for  the  sale  of 
the  estate  of  John  Beckwith,  deceased,  rendered  on  the 
petition  of  persons  claiming  to  be  his  heirs — ^she  sold  tbfr 
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F»ll  Term     hmnt  and  ground  to  Caldwell,  and  covenanted  tliat,  on 
^  ^  '  ^ '       payment  of  the  entire  price,  slie  and  Yeatman  would  cen- 
Beekwiik      ^^^  ^^  iegal  title  by  a  deed  of  general  warranty. 

vt.  Afterwardsi  the  whole  consideration  having  been  co- 

otken/      erced  by  rait,  and  Marryman,  to  whom  the  covenant  for 
"^  "    '  a  title  had  been  assigned,  and  who  was  in  the  posfl»e«sion 

of  the  property  sold,  having  brought  an  action  of  cove* 
nant,  for  a  failure  to  make  a  title — she  filed  a  bill  for  en-, 
joining  his  suit,  and  for  coqipeiling  a  specific  execution* 
During  the  pendency  of  that  bill,  to  which  WiJliaui 
T.  Yeatman  was  a  party,  the  legislature  passed  an  act 
authorizing  the  chancellor,  on  the  assent  of  the  infant 
and  bh  father,  and  on  payment  lo  them  of  a  moiety  of 
the  consideration,  to  decree  a  conveyance  from  the  in- 
fant to  Marryman,  and  declaring  that  the  conveyance, 
when  thus  made,  should  pass  all  his  right  as  effectually 
as  if  he  had  not  been  a  minor. 

The  infant  and  his  father  assented  to  the  conveyance, 
as  just  and  beneficial,  and  a  pro|)er  deed,  with  a  cove- 
nant of  general  warranty,  was  executed  by  Sarah  Beck- 
with  and  the  infant  Yeatman,  which,  after  regular  proof 
and  acknowledgment  in  the  proper  office,  was  tendered 
to  Marryman.  But,  on  the  final  hearing,  the  bill  was 
dismissed.  * 

Twoperioni^  Had  no  such  statute,  as  that  relied  on  in  this  case,  ev- 
•re  joint  dalm-  ^^  ^'^  enacted,  Still,  a  conveyance  by  Sarah  Beckwith 
ante  of  a  lot;  and  Villiam  T.  Yeatman,  with  a  covenant  of  general 
aad  ooJ«Banu  war/anty,  con  Id  not  have  been  rightfully  refused  by 
^deliver  the  Mfrryman,  on  the  ground  of  Yeatman 's  infancy;  be- 
vpon  payment  Chaise,  as  Sarali  Beckwith  only  covenanted  that  $he  and 
of  the  P°^<:l>*f^  the  infant  would  make  a  deed  of  general  warranty  on 
whole  faHadoe,  payment  of  the  consideration^  which  teas  payable  during  Wil- 
Srowf"and  the  ^^'^  '*'  Yeattnan^B  minority^  it  is  evident  that  the  cove- 
d«Ned  iDMle  and  nantee  waived  alt  objection  to  infancy,  and  agreed  to 
dlSJtblb^^  rely  on  the  warranty  of  Sarah  Beckwith,  and,  with  that 
nlation,  before  security  alone,  to  risk  the  avoidance  of  the  infant's  act. 
^na\o*^m!ijoriI  ^  deed,  with  warranty  by  Sarah  Beckwith  and  William 
ty:— The  ven-  T.  Yeatman,  would,  therefore,  have  complied  fullv  with 

dee  cannot  ob-   •  ^  -       * 

jeet  10  the  deed  ner  covenant. 

OB  aecomnt   ef 

t^  iafiux^y  of  aneofthe  graotoni—ror  aacti  a  deed  is  all  that  the  coveaaat  eolU  (er. 
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But  there  is  a  more  formidable  objection  to  a  i>pecific 
execution.  It  does  not  sufficiently  appear,  that  Sarah 
Beckwith  or  William  T.  Yeatman  has  a  complete  legal 
title  to  all  the  pro|>erty  which  she  covenanted  that  they 
would  convey*  During  the  progress  of  this  suit  in  the 
circuit  court,  they  endeavored  to  perfect  their  title,  and 
doubtless,  tbey  believed  that  they  ad,  at  the  time  of  the 
hearing,  an  unquestionable  title.  Had  they  satisfactorily 
proved,  that  they  had  such  a  title,  we  should  have  been 
clearly  of  the  opinion,  that  they  would  have  been  eidi. 
tied  to  a  decree,  compelling  Marryman  to  accept  a  con- 
veyance; or  had  tbey,  instead  ojf  going  to  trial  when  they 
did,  asked  for  further  time  to  perfect  their  title,  or  to 
prove  that  it  was  already  unquestionable,  and  such  in- 
dulgence had  been  refused,  we  should  have  been  inclin- 
ed to  reverse  the  decree.  But  the  decree  must  be  tested 
by  the  proofs  as  they  are  now  exhibited  by  the  record ,; 
and,  thus  considering  it,  we  are  compelled  to  affirm  i  . 

There  is  no  proof,  that  those  who  were  parties  to  the 
petition  for  selling  John  Beckwith's  estate,  were  his 
heirs,  and  only  heirs ;  nor  that  those  against  whom  a 
decree  was  obtained,  as  Grayson's  heirs,  were  his  heirs, 
and  only  heirs ;  and,  as  Marryman  was  no  party  to  eith- 
er oL  those  records,  nothing  which  they  contain  can,  as 
against  him,  be  evidence.  Moreover,  the  petition  in  the 
case  of  Beckwith's  heirs,  alleges  that  John  W.  Beckwith 
was  one  of  the  heirs,  and  he  was  not  a  party;  nor  is  there 
any  proof  that  he  was  ever  divested  of  his  right  by  de- 
scent. Wherefore,  as  there  is  no  proof  of  a  perfect  title, 
without  those  two  decrees,  the  chancellor  could  not  ju- 
dicially decide,  that  the  title  is  such  as  Marryman  should 
be  compelled  to  accept.  And  therefore  the  decree  must 
be  affirmed. 

Nothing  contained  in  a  record,  is  eTtdence  ogaingt  one  who  vrw  no 


Fall  Term 
1S84. 

Beekwitk 

Vi. 

Marryman  4' 

others. 

Parties  in  chan- 
cery, seeking  a 
specific  execv- 
tion  of  their  con 
tracts  to  convey 
land,  may  he 
alio-  ed  time  to 
perfect  their  ti- 
tles, or  to  ob- 
tain evidence  of 
their  safficien- 
cy. 


Where  a  link 
in  the  chain  of 
title  to  laud, 
conststsof  apro 
ceeding  in  chan- 
cery and  order 
or  decree  for 
the  sale  of  the . 
land,  as  the  es- 
tate of  heirs-* 
if  the  recltd 
contains  no  ev- 
idence that  the 
parties  whose 
estate  was  sold, 
were  in  fact  the 
heirs,  and  only 
heirs,  of  Mm 
who  died  seiz- 
ed, it  is  insolQ- 
cient,  and  tba 
heirship  miiM' 
be  proved  ktf 
other  evidence, 
party  to  it. 
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Fall  Term 
1  834. 

^  «g    Ghancert.  Williams  against  Rogers^ 

[Mr.  Owslej  for  Plaiotiff:  Mr.  Crittenden  for  Defendant  ] 

Prom  tbb  Cibcuit  Court  for  Lawrkfcb  Coturrr. 

November  1.        Chief  Justice  Robertsojt  delivered  the  Opinion  of  the  Court. 

Stateinentofthc  RoGETss  Spoilt  to  WilliaitM  a  tract  of  land,  delirered  to 
*'^^'  liirn  the  possession,  and  covenanted  to  convey  the  legal 

title,  for  the  consideration  of  two  thoinand  dollars ;  of 
which,  one  thousand  five  hundred  and  fifty  dollars  were 
paid,  anil  four  hundred  and  fifty  dollars  assumed  by  a 
promissory  note ;  upon  which  Shrieve^  as  assignee  of 
Rogers,  afterwards  obtained  a  ju<lgroent  against  Wil- 
liams. 
,  Williams  afterwards  enjoined   Shrieve*8   judgment^ 

and  prayed  for  ultimate  relief,  amounting,  (as  we  un- 
derstand his  very  vague  and  unskilful  bill,)  to  a  rescis- 
sion of  the  contract,  on  the  alleged  ground,  that  Rogers 
had  no  title  to  the  land,  and  was  in  doubtful  circum- 
stances. 

In  an  amended  bill,  there  wns  a  prayer  for  a  s|)eci(ic 
execution  of  the  contract,  for  as  much  of  the  land  as 
Rogers  should  be  able  fo  convey. 

On  the  final  hearing,  the  circuit  court — lieing  of  the 
opinion  that  Rogers  had  not  a  sufficient  title,-  nor  any 
title  whatever  to  the  greater  portion  of  the  land — re- 
scinded the  contract,  and  decreed  that  he  should  refund 
to  VVilliams  nine  hundred  and  thirty  three  dollars. 

Williams  complains ;  jlr^t,  that  the  contract  was  re- 
scinded ;  and,  Hcond^  that  the  amount  decreed  to  him, 
k  not  as  much  as  he  has  an  equitable  right  to  demand. 
A   vend«e    of      As  to  the  rescission  of  the  contract,  VTiUiams  has  not 
iTancwyl'^lLks  ^"  ^""^  Opinion,  any  just  cause  for  complaint ;  because, 
for  a  rwcisiiion  in  his  Original  bill,  lie  seemed  to  desire  a  rescission,  and 

oftbe  oontrant, 

refitoration     of 

the  money  he  had  pfitd,  an  injunction  ^e»  upon  the  ground  th«a  bif  vendor  had  no  title.  r.r.A 

U  insolvent ;  and  afterwards,  hy  amended  biU»  pnja  for  a  <ipooifittexeciiljon,o!<to  90  luirk 

MB  the  vendor  can  show  title  to :  it  appearing,  that  the  vendor  had  no  tiUe  to  part  of  ilie 

Innd,  and  not  a  clear  one  to  nay  of  it,  the  vendee  cannot  complain  of  a  decree  resciadin^ 

the  contract  entirelv. 
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jfhoulil  be  deemed  to  have  sought  such  a  decree  ;  and  be-     Fall  Term  ^ 
cause,  he  prayed,  in  his  amended  bill,  for  a  conveyance        18  34. 
of  as  much  of  the  land  only,  as  Rogers  could  shew  an      w^u^ 
indisputable  title  to,  and  it  does  not  api)ear,  that  Rogers  v«. 

exhibited  satisfactory  proof  of  a  perfect  title  to  any  part  -^ — ^f^ — 
of  the  land,  or  any  colour  of  title  to  one  mojety  of- it, 
which  had  descended  to  the  heirs  of  a  joint  tenant^  who 
had  died  in  1793,  since  the  jus  accrescendi  was  abolished, 
and  whose  interest  had  never  been  conveyed  to  Rogers. 

But  Wiiiiaras  may  well  complain  of  the  decree  for  \vhea  &  cob- 
nine  hundred  and  thirty  three  dollars.     Where  there  twciForthewiU 

.  .  oi  lima,  wuich 

has  lieen  no  fraud,  or  manifest  injustice,  in  the  conduct  the    purchaser 

of  either  party,  and  the  one  hasenjoved  the  use  of  the  **^.*^ ?!''*""* 
■        •  '  •'    •  waa  put  in  po«» 

land,  and  the  other  has  enjoyed  the  use  of  its  accepted  8fMsioaof,i«n>- 

equivalent,  the  general  rule,  of  equity,  now  recogmsid  ^"fr^offrJ^d" 

in  this  court,  is,  that4^a(i0creeing  a  rescission  for  ina-  the  use  of  the 

bHity  to  convey  the  legal  title,  the  land  sliould  be  re-  "ie^oYtii^uS 

stored  to  the  vendor,  without  any  aceount  for  profits,  «re  h«w  t«  •>■*- 

and  the  price  should  be  refunded  to  the  vendee,  with*  ^r:  the  decree 

oQt'interest :  wliereby,  according  to  their  own  estimate  •l>««W»  »  «*»- 

i.         ..  i,«         ••  i*.  .  w*U  restorethe 

of  equivalents^— the  one  deemmg  the  use  of  tite  price,  to  money  to  the 

bim,  equal  to  that  of  the  land,  and  the  other  deeming  porehwerwiih- 

.  *    •      .       .  ■  .  •         .  1.   •  .        *   out    mtereet>- 

the  use  of  the  land,  to  him,  equal  to  that  of  the  price—  the  land  to  the 

they  would  l)e  each,  so  far  reinstated.     But,  if  the  ven-  J'^n^'^oi  profi^^ 

dee  shall  have  made  valuable  and  {lermanent  improve-  Bat—  i 

ments,  or  shall  have  committed  waste,  or  otherwise  im-  If  thepwchiwer 

properly  injured  the  land,  there  should  be  an  account  for  able  and  last- 

waste,  if  anv>  and  for  improvements,  if  any.     There  are  "^     impreve- 

•  '  ,  .  ,       .        .  .  .  nienta    on    the 

exceptions  from  this  general  rule;  but  nothing  appears  land;  or  if  it 
in  this  case,  for  bringing  it  within  any  exception  ;  and  Jj^  |,a"„^'^r? 
the  decree  of  the  circuit  court  is  a  fitting,  illustration  of  neglect  or  mw- 
Ibe  equity  of  the  general  rule  itself;  for,  by  charging  S^etwH^Vi^ 
Williams  with  rents,  just  as  if  he  liad  been  a  lessee,  »n*  the  eubiecie  ef 
tending  to  pay  the  estimated  annual  value  of  the  uso  of  ^a"n1^,'udaoal 
the  land,  and  not,  as  he  was,  the  occujmnt  of  that  which  atttiement   % 
he  deemed  his  own,  the  circuit  court  reduced  the  one 
thousand  five  hundred  and  fifty  dollars,  which  he  had 
paid,  and  the  accruing  Interest  thereon,  to  nine  hundred 
and  thirty  three  dollars ;  and  wotdd,  by  a  similar  pro- 
cess, not  only  have  extioguiafaed  the  whole  amount  paid 
for  the  land,  and  also  about  scvan  hundred  dollars  ex* 
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Fall  Term     pencled  in  making  improvernente,   hat  have  brought 

1  8  s  4 .        Williams  in  debt,  had  be  occtipred  the  land  about  nine 

WiUianu      years  longer  than  he  had  done :  that  is,  about  eighteen 

%'•.  years,  instead  of  about  nine  years. 

— '}?S^1: —       The  circuit  judge,  therefore,  erred  in  the  basis  of  his 

.  decree. 
The  amoantto  He  also  erred,  in  the  rule  which  he  applied  to  the  es* 
llnprove'Iil^iii?,'^  '*™'^^®  ^  improvements  and  of  waste.  As  Williams  bad 
to  OD6  who  hw  the  use  of  his  improvements  without  charge,  tbeir  real 
fh^i'ibraUme,  "^oncv  value  at  the  time  of  assessment,  is  the  just  mea- 
iB  their  vhlae  sure  of  ills  equitable  right  to  compensation  for  them ; 
renders '^hemi  &n<^  be  should  not,  therefore,  be  allowed,  as  by  the  de- 
iiot  thwr  value  ^^ree  of  the  circuit  court,  he  was  allowed,  their  value  at 
weremade.  the  times  when  they  were  respectively  made.  Nor  is  lie 
liable,  as  the  circuit  court  seemed  to  think  he  was,  for 
mere  ^'  deUrioration.^^  7?k#«^ 

wear  and  tear.       For  the  natural  wear  and  Me^  or  such  deterioration 
in  the  prudent,  o„|y  j|g  m^y  have  resulted  from  the  prudent  and  ordi- 

ordinary  um  of  '  •         •        ■  i  •  •       ■  • 

land,  the  occn-  nary  use,  he  should  not  be  required  to  account ;  but 
^erable!*^*  ?or  ^'^^"'^  ^  '*®'*^'  responsible  only  for  waste,  or  any  dam- 
waste  and dete-  aj^e  which  shall  have  been  the  consequence  of  his  im- 
bygroMMd^  providence,  culpable  negligence,. or  wantonness;  or  frpm 
or  mismanage-  his  having  made  an  unusual,  or  unexpected,  or  extraor- 
•ccoont  """*  dinary  use  of  the  land,  or  of  any  of  its  appurtenances.  • 
If  a  halanee  of  But,  as  Rogers  never  bad  the  use  of  four  hundred  and 
ey^romSnrunl  ^^^V  <*^1^*>*8  of  the  consideration,  the  annual  legal  inter- 
paid  when  a  est  on  that  sum  should  be  deducted  from  the  amount  to 
Mle^e? land^of  which  Williams  would  otherwise  Ije  entitled. 
which  the  pur-      Por  the  foregoing  errors,  without  noticing  others 

chaser  has  had       -.,  ^  •.ii  ^i 

the  use,  is  re-  which  may  not  occur  again,  the  decree  must  be  revers- 
scinded,      the  ed,  for  such  further  proceedings  and  final  decree  as,  ac- 

veodor  is  enti-  ,.  ,  .      .    •         i.    •  .         .    .  •.!.*• 

lied   to  inter-  cording  to  the  principles  of  this  opmion,  shall  be  fouod 
TfrOTt^'  """*"  to  be  equitable. 
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1F*&1]  Term 
18S4. 

^^^^  1  W    435, 

Johnson  vs.  Castleman  and  Ormsby.  Ciw. 

[Mr.  Quthrie  Tor  the  PUihtiff :  Mr.Benhan  for  theDefondaiiti.] 

I 
From  the  Circuit  Covr^  for  JcFrsRSON  County. 

Judge  Nicholas  d«lirered  the  Opinion  of  the  Court.  Novemhtr  1. 

This  was  an  action  on  the  case,  brought  by  Johnson,  DeclarBtion,  in 
against  Castleman   anil  Ormsby,  in  which  he  charges,  ^irr*of  ^'a 
that  whilst  his  flat  boat,  laden  with  a  cargo  of  flour,  itwner,  ©■•  of 
was  floating  down  the  Ohio  river,  a  steam  boat,  owned  |^^  for^Aini^ 
by  the  defendants,  and  of  which  Castleman   was  the  dowaaflitboit 
master,  through  the  carelessness,  negligence  and  bad 
guidance  of  said  Castleman,  struck  his  flat  boat,  with 
such  force,  that  it  was  broke  and  sunk,  and  the  cargo 
spoiled. 

On  the  trial  of  the  general  issue,  the  plaintifl*  proved,  jf**^^i,/^J|*^ 
that  he  was  floating  down  the  Ohio,  at  night,  in  his  flat 
boat,  laden  with  a  cargo  of  flour,  and  was  met  by  the 
steam  boat  of  the  defendants,  ascending  ;  that  the  steam« 
>er  was  first  visible  about  two  miles  off;  that  there  was 
a  bright  fire  burning  on  the  deck  of  the  flat  boat ;  that, 
shortly  after  the  steam  boat  became  visible,  one  of  the 
hands  on  the  flat  boat  lit  a  candle,  placed  it  in  a  lantern, 
held  it  up,  and  so  continued  to  hold  it,  until  the  boats 
came  within  thirty  yards  of  e^ch  other ;  that,  when  the 
steam  boat  was  within  about  a  hundred  feet,  the  plain- 
tiff halloed  to  those  on  bc^ard  the  steam  boat,  not  to  run 
over  him ;  no  reply  was  made ;  the  steam  boat  contin* 
ued  her  course,  across  the  river  ;  when  about  opposite 
the  bow  of  the  flat,  the  steamer  was  straightened  up 
stream,  run  across  the  bow  of  the  flat,  and  immediately 
simk  her ;  that  the  flat  was  lost,  and  the  cargo  greatly 
damaged.  The  witness  thought  that  if  there  was  any 
one  on  the  deck  of  the  steamer,  he  must  have  been  able 
to  see  the  candle  all  the  time  it  was  held  qp.  The  night 
was  clear  and  star  light. 

The  circuit  court  thinking  the  action  misconceived-^  Inttwctioiif— 
that  it  should  have  been  trespass,  and  not  case,  instruct-  ^u  mimncS 
ed  the  jury  to  find  for  the  defendants.  ^^ 

Vol.  II,  48 
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Fail  TbriA  We  cannot  say  from  tlie  proof,  that  the  steam  boat 

18  34.  ^2^  intentionally  run  against   ttie  flat.     The  light  on 

Johnson  ^^^  ^"^  might,  or  might  not,  have  heen  seen,  according 

vs.  as  the^'e  was,  or  was  not,  a  vigilant  look  out  from  the 

CMtlmAn  ^e.  ^^^^^^^^     Even  if  seen,  still,  the  relative  position  and 

may°^r"mad«  <'i*tA<)<^  might  have  been  miscalculated,  until  it  was  no 

from theiacu—  longer  practicable  to  correct  the  error  committed  in  at^ 

iJM°ja%  might  tempting  to  pass  ^>elow  her.     The  straightening  of  the 

have  .aetermin-  gteamcr  up  Stream,  just  before  the  boats  came  in  contact, 

jdrywaaOiere-  Im^&i's  somewhat  the  appearance  of  wilful  design;  but^ 

nuU  of  hmU-  jt  ig  more  than  prol)able,  from  the  proof,  that  that  wa* 

eeoee,DOtordo-  ■        ,                          ^     * 

sign  ;   or    the  done  when  the  collision  was  no  longer  avoidable,  eith* 

fault  of  the  pi-  ^p  j^  ^^^^  ||,g  gteamer  in  receiving  the  shock,  or  in  the 

lot,   (who  was  .            i.     i       n             -n 

not  aaed,)  and  hope  of  avoiding  the  destruction  of  the  flat.     From  the 


sign  ;'  or    the  done  when  the  collision  was  no  longer  avoidable,  eith* 
fault  of  the  pi-  ^p  j^  ^^^^  ||,g  gteamer  in  receiving  the  shock,  or  in  the 

lot,   (who  was  .  i.     i       n  -n 

not  aaed,)  and  hope  of  avoiding  the  destruction  of  the  flat.     From  the 
^toftbemaa.  Q^j^ry  made  by  the  plaintifl;  it  is  inferrable,  that  if  the 
straightening  up  stream,  spoken  of  by  the  witness,  had 
not  taken  place,  that  still  the  casualty  would  have  oc- 
curred.    That  act  alone,  did  not  produce  the  striking 
and  sinking  of  the  boat ;  though  it  may  have  somewhat 
altered  the  point  and  mode  of  striking.    The  jury  might 
well  have  inferred  from  the  proof,  that  the  destruction 
of  the  flat  was  the  result  of  mere  negligence,  and  not  of 
wilfulness,  or  design. 
^        Besides,  as  tbe  duty  of  steering  a  steamer  usually  de- 
^     volves  on  the  pilot,  and  as  there  was  nothing  to  shew, 
tliat  the  master  was  controlling  the  motions  of  the  boat, 
at  the  time,  the  jury  might  well  have  infer/ed  that  what 
was  done — whether  the  result  of  negligence,  or  design, 
was  the  fault  of  the  pilot,  and  not  that  of  the  master  ;  in 
which  event,  it  would  make  no  diflerence  as  to  the  fomn 
of  the  action,  whether  it  were  wilfully,  or  negligently^ 
t^aie— not  tree  done.     For  where  a  servant,  whilst  in  the  actual  em* 
S"^MUsr***foI  p'oy^nc"*  <>f   *he   master,  commits  a  wilful   trespass, 
the  act  of  his  without  either  the  authority  or  implied  assent  of  the 
n^iled*wiiho!Bi  "taster,  the  latter  cannot  be  made  liable  in  trespass,  but 
the  anthoritj  or  only  in  casc.     We  shall,  therefore,  treat  the  case  as  one 
master.  '^^  which  the  jury  had  a  right  to  infer,  that  the  destruc- 

tion of  the  plaintifif^s  boat,  was  produced,  either  by  the 
carelessness  of  the  master,  or  the  wilful  misconduct  of 
the  pilot. 
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The  general  rule  of  discriminating   between  the  ac-    Fall  Term 
lions  of  trespass  and  case,  as  kiitl  down  by  Judge  Black*        18  3  4. 

stone,  in  Scott  vs.  Sheplierd^  2  Btk.  Rep.  seems  to  have  ^j^kwin 

received  general  acquiescence  and  approval.     That  is,  vi. 

where  the  injury  received  from  the  act  of  the  defen-  J5?!{^«?_*5 
d«nt,  is  immediate  and  direct^  the  action  nnist  be  trespass ;  rale'— but*"oni 

but  where  the  injury  is  mediate  and  consequential  merely,  o^.  difficalt  np- 

the  action  must  be  case.     This  rule,  however  elear  and  wlMre*theact of 

well  defined  it  may  appear  to  he,  has,  nevertheless,  pro-  tl»e defendant  in 

ved  to  be  of  very  difficult  application.     It  has  produced  direct,  the  ac- 

as  much  apparent  oscillation  among  the  courts  in  Eng-  *'^°  ™"f^    ^ 

land,  as  the  application  of  any  other  rule  of  law  what-  where  u'm  me- 

ever.     Its  application  to  a  case  like  this,  is  treated  by  a^^ra^aj^'^^Si 

tiie  judges  and  writers  of  that  country,  as  of  admitted  action  most  Re 

difficulty.  It  would  be  unprofitable,  at  this  day,  to  ^"^* 
collate  and  compare  all  the  cases  on  this  subject.  That 
work  is  already  done,  and  ably  done,  by  the  text  wri- 
ters in  most  familiar  use  with  the  profession.  A  per- 
fect reconciliation  of  all  the  cases,  is  perhaps  impracti- 
cable. It  may,  however,  be  approximated,  by  constant- 
ly bearing  in  mind  the  distinction  that  exists,  between 
the  defendant  himself  doing  the  act  complained  of,  and 
its  being  done  by  an  agent,  and  that  thqre  are  some  acts, 

which  authorize  the  bringing  of  either  action.  '    * 

The  injury  in  this  case  may  be  said  to  have  been  tm-  Wherethererv 

eudiale^  because  the  act  complained  of,  itself,  not  a  mere  «cf  of  tbederi, 

eonsequence  of  that  act,  occasioned  the  injury.     Trespass  sequence      of 

might,  therefore,  have  been  maintaine<l  against  the  masr  l^y  ?*^»  ^^ 
^     '  .  ®  the  injury  cona- 

ter  of  the  steamer,  though  the  injury  was  unintentional,  plained  of— aJ- 
and  the  result  of  mere  negligence.  That  the  act  com-  b'^n\Trti>i!f^n- 
plained  of,  need  not  have  been  wilfully  done,  in  order  tional,  and  the 
to  constitute  a  trespass,  is  illustrated  by  the  familiar  ncgngeiice"ou 
case,  of  a  man  tiuning  suddenly,  and  unintentionally  the  part  of  the 
knocking  another  down;  and  by  that  of  one  man's  We  to  the  action 
wounding  another,  by  accidentally  firing  off  a  gun.  oftregpass^r^br 
But  it  is  by  no  means  a  conclusive  test,  whether  case     where  thcrei- 

will  lie,  to  prove  that  trespass  might  have  been  main-  haaheenan  ina-t 
•  i  o  mediate,      and 

atsot  a  conse- 
quential injury  from  the  same  act,  ritiier  tre?paes  or  cnic  may  Ihs  maintained -^ss  for  a  tor-  •«' 
tions  taking  of  chattels,  whore  the  plaintiff  may  waive  the  tre^paM,  and  bring  trover.  rXini?\ 
in  general,  for  any  act  of  a  defendant,  which,  though  it  was  the  direct  and  imrnediate  caose) 
of  the  injury,  was  dono  aointentionatly,  and  through  negligence  on  his  part,  Hther  act\<^ 
-ijiay  he  maintained.  ^y 
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Fat)  Term    tained.     Either  action,  'may  sometimes  be  supported, 

18  8  4.        where  there  has  been  an  immediate,  and  also  a  conse* 

j^ii^^       quential   injury.     It  was  said  by  Judge  Blackstone,  in 

▼s.  SeoU  vs.  Shepherdj  that  a  person  may  bring  trespass  for 

^MsUtMn^e  ^^  immediate  injury,  or  case  for  the  consequential  dam- 
age, passing  over  the  immediate  injury.  Upon  this  dis- 
tinction it  is,  that  trover,  which  is  a  mere  s|)eties  of  the 
action  of  case,  may  be  maintained,  where  the  taking  of 
the  goods  was  tortious,  amounting  to  a  tresi^pass — the 
bringing  of  trover,  being,  in  the  language  of  Lord 
Mansfield,  1  Burr.  31,  a  uaiver  of  the  trespass.  Chitty 
lays  it  down,  on  the  authority  of  acijiidgcd  cases  iu 
England,  that  where  an  injury  arises  from  carelessness 
or  unskilfuhiess  in  navigating  ships,  if  the  injury  were^ 
merely  attributable  to  negligence,  or  want  of  i^kill,  and 
not  to  the  mlfid  act  of  the  defendant,  the  |iarty  injured 
has  an  election,  either  to  treat  the  negligence  or  uubkil* 
fulness  of  the  defendant,  as  the  cause  of  action,  and  de- 
clare in  case  ;  or,  to  consider  the  act  itself  as  the  injury, 
and  to  declare  in  trespass.  One  of  the  cases  cited  by 
him,  is  that  of  Ogle  vs.  Barnes  and  otliers^  8  T.  R.  167, 
v^y  similar  in  its  circumstances  to  the  one  before  us. 
It  was  a  motion  in  arrest  of  judgment,  on  the  ground, 
that  the  action  was  misconceived,  and  that  it  should 
have  been  trespass,  instead  of  case.  The  first  count 
charged,  that,  through  the  negligence  and  unskilfulness 
of  the  defendants,  their  ship,  with  great  force  and  vio* 
lence,  ran  foul  of^  and  damaged  a  ship  of  the  plaintifls. 
Tiie  second  count  only  varied  from  the  first,  in  stating 
that  the«>defendant  's  sliip  was  under  the  care  and  man- 
agcinenl^  of  the  defendant  Barnes.  The  judges  concur- 
red, that  the  action  was  rightly  brought,  and  one  of 
them  stated  it  to  be  like  the  case  of  MorUy  vs.  GaUffordy 
2  //.  BlacksUme,  443,  where  case  was  maintained  for  so 
negligently  driving  the  defendant's  cart,  that  it  struck 
against  the  plaintiff's  chaise.  In  the  leading  case  of 
Leame  vs.  Bray^  3  East,  593,  it  was  held,  after  much 
consideration,  that,  where  the  deferidant,  driving  his 
carriage  on  the  wrong  side  of  the  roa^,  when  it  was 
dark,  by  accident  drove  against  the  plaiotitif's  corricle> 
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trespass  might  be  mnintaincd ;  yet,  in  the  subsequent     Fall  Jena 
case  of  Rogers  vs.  Imbkiofij  2  Bos.  fy  Pul  1 17,  a  declara-       18  8  4. 
tion  in  case  was  maintained  asainst  the  derend^nt,  for       YT""^^ 
driving  his  cart  against  the  plaintiff's  horse — it  being  vs. 

alleged  to  have  been  done  through  negligence,  and  the  ^^•^fe*^^"  ^ 
court  said,  it  wa^  not  to  be  considered,  that  the  case  of 
Leante  vs.  Bray  was  thereby  overturned.  So  also,  in  a 
still  later  case,  cited  in  Chitty^  149,  it  was  held  that  where 
the  injury  arose  from  the  careless  driving  of  one  of  the 
proprietors  of  a  coach,  case  could  be  maintained  against 
him  and  the  other  proprietors;  and  again  in  11  Price^s 
Rep,  it  was  held,  that  case  lies  for  an  injury  resulting 
from  a  carriage  being  driven  against  another,  although 
the  injury  were  committed  with  violence  and  the  dam- 
age was  immediate.  In  Btm  vs.  Campbell^  14  John.  432, 
the  defendant,  being  a  trooper,  had  wounded  the  plain- 
tiff, by  negligently  firing  a  pistol;  and  case  beiiTg  brought, 
the  action  was  maintained — the  court  liolding,  that  if  ^ 

the  injury  is  attributable  to  negligence,  though  it  were 
immediate,  the  party  injured  has  his  election,  either  to 
treat  the  negligence  of  the  defendant  as  the  cause  of  ac- 
tion, and  declare  in  case,  or  the  act  itself  as  the  inj^y^ 
and  declare  iti  trespass.  The  same  court,  in  the  subse* 
qiient  case  of  Percwal  vs.  Hichey^  IS  John.  256,  maintain- 
ed trespass,  for  the  running  down  of  one  ship  by  anoth- 
er, at  sea,  though  the  result  of  carelessness;  but,  atihe 
same  time  recognised  the  principle,  that  case  also,  could 
have  been  maintained. 

In  HuggtU  vs.  Montgomery^  2  Jf.  R.  446,  the  action  was 
trespass,  for  running  down  a  boat  by  a  vessel  of  which 
the  defendant  was  commander.  After  verdict  for  the 
plaintiff,  the  court  set  aside  the  verdict,  on  the  ground 
that  the  action  should  have  been  case,  and  said  it  differ- 
ed from  the  case  of  Learns  vs.  Bray^  because  the  defen- 
dant, though  on  board  the  vessel,  did  not  give  the  or- 
der which  occasioned  the  accident,  but  the  pilot  did  ; 
whereas,  in  Leame  vs.  JBray,  the  defendant  was  hiuiself 
driving  the  carriage. 

Ffom  these  authorities,  we  cannot  doubt  the  present 
action  would  be  maintained  by  the  courts  in  England. 
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Fall  Term     It  cannot  reasonably  be  expeeted,  that  we  should  go  (ar- 
16  3  4.'       ther,  in  preserving  the  distinction   between  the  two  ac- 
]jr^^^       tions,  than  they  do ;  for  they  have  a  subsiaiitial  reason 
T8.  for  attending  to  it  with  strictness,  that  we  have  not:  that% 

Castleman  ^e  j^^  j^^  get  ions  of  trespass  in  England,  if  the  plaintiff  do  not  * 
recover  to  the  amount  of  forty  shillings,  he  recovers  no 
more  costs  than  damages.  It  is  so  difficult,  if  not  im- 
practirable,  for  any  but  a  person  on  board  the  vessel 
committing  the  injury,  to  know  the  particular  circitrn- 
stances,  which  should  control  the  adoption  of  the  one, 
or  the  other,  form  of  action,  that  we  think  the  rules  for 
preserving  the  distinction  .between  them,  should  not,  in 
this  class  of  cases,  be  carried  any  farther  than  they  have 
alreiady  gone.  This  court  will  be  inclined  to  relax,  ra- 
ther than  aggravate,  the  rigidity  of  thos«  rules.  The 
*  two  actions  are  so  similar,  both  as  to  the  form  of  de* 

daring  and  pleading,  and  the  mode  of  trial,  and  it  is 
%  so  difficidt  to  discriminate  the  exact  boundary  line  be- 

tween them,  even  after  the  facts  have  lieen  ascertain- 
ed, that  it  would  savour  more  of  quaint  fastidiousness, 
than  sound  policy,  for  the  court  to  sacrifice,  where  it 
can  be  avoided,  the  substantiii4  interests  of  litigants,  lor 
the  sake  of  a  comparatively  uness^ential  distinction, 
Whetherth«8ct       We  think  the  court  erred  in  its  peremptory  instruc- 

th^Sit  ofd^  ^'O"  ^^  ^^^  i^^yy  *"<•  *''^*  *^  should  have  been  left  to  the 
sign,  or  ofneg-  j«ry  to  determine  whether  the  defendant  Castleman  wil- 
dMiMbr»ju-  ^^'Ily  ^^^  l>'s  ^^A^  against  the  flaU 
T'  Judgment  reversed,  with  costs,  and  cause  remanded 

with  instniclions  for  a  new  trial. 
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Fall  Trrm 
1834. 


Burgen  vs.  Tribble  and  Wife.  Tmbpass. 

[Mr.  Tamer  for  Plaintiff:  Mr.  Caperton  for  Defendants.] 

From  the  Circuiy  Court  for  Madison  County. 

Chief  Justice  Robbrtson  delivered  the  Opinion  of  the  Court.    Jifovember  3. 

The  first  question  in  this  case  is,  vihether,  in  an  action  iq   actions  a. 

oF  trespass  for  a  tort  alleged  to  have  heen  committed  «**"«*  hwband 

by  the  wife  alone,  evidence  that  she  acknowledged  her  admissions    of 

guilt,  is  admissible  ?  *he  wife  are  not 

»•  -.  ^«t.  -n*!  M^  evidence :  they 

In  the  second  volume  of  Starkie  on  Evidence,  p.  46,  do  not  bind  tte 
it  is  said  that,  "  even  in  an  action  by  hnshand  and  wife,  ^*>"^ 
in  right  of  the  wife  as  executrix,  her  declaration  will 
not  f>e  evidence."     ^^  So  an  admission  by  the  wife,  of  a 
trespass,  cannot  bind  the  hnsband."    It  wouhl  seem, 
from  these  doctrines,  that,  though  the  cause  of  action 
springs  from  the  riofht  or  the  act  of  the  wife,  her  de- 
claration or  acknowledgment,  even  though  it  would  (>e 
competent  evidence  against  her  alone,  is  not  admissible 
against  her  husband,  or  in  a  suit  in  which  he  is  a  party, 
or  in  which  his  rights,  personal  or  marital,  may  be  af- 
fected.    We  are,  therefore,  of  the  opinion,  that  the  cir- 
cuit court  decided  correctly  in  refusing  to  admit,  in  this 
case,  any  declaration  made  by  the  wife,  touching  her  . 
agency  iu  the  alleged  trespass  by  herself  alone. 

The  next,  and  only  remaining  qaestion  is,  whether 
the  circuit  court  erred  in  directing  a  non  suit.  And,  on 
this  point,  we  are  of  the  opinion,  that  tliere  was  not 
such  a  total  destitution  of  facts,  from  which  the  jury 
might  have  inferred,  that  it  was  the  wife  who  instigated* 
the  dogs  to  kill  the  plaintiff's  mare,  as  to  have  justified 
the  court  in  withholding  from  the  jnry,  tl^  right  to  de< 
cide  for  itself,  upon  the  circumstances  which  were  prr« 
ved. 

Wherefore,  the  judgment  of  the  circuit  court  must  be 
reversed;  and  the  cause  remanded  for  a  new  trial. 
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Bill. 


Chamcert.  Young  against  Slaughter. 

[Mr.  Samnel  DtvieN  and  Mr.  Harlan  for  Plaijitiff :  Mr.  Liiidiey  for  Da^ 
fendant.] 

From  the  Circuit  Covet  toe  Merger  County. 

November  3.        Judge  Nicholas  delivered  the  OpiDion  of  the  Court 

Facta  of  tha  The  late  Colonel  Gabriel  Slaughter,  by  his  ^ill,  eman- 
^***'  cipatecl  his  slave  John  Young,  and  declared  it  to  be  his 

further  will  and  desire,  that  his  son  John  H.  Slaughter 
should  Turnish  John  Young  with  food  and  raiment  dur- 
inff  life.  He  furthermore  appointed  John  H.  Slaugh- 
ter his  executor,  and  made  him  valuable  devises,  which 
have  been  accepted. 

John  Young  filed  his  bill  against  John  H.  Slaughter, 
alleging  that  he  had  refused  to  furnish  him  with  food 
and  rmroent,  as  directed  by  the  will,  praying  that  he 
miffht  be  compelled  to  do  so,  and  for  compensation  for 
his  failure  therein  theretofore. 

Slaughter  admits  his  refusal  and  failure,  as  charged, 
because  Young  is.  able-bodied,  and  com|)etent,  with 
proper  industry,  to  feed  and  clothe  himself,  and  insists 
that  the  testator  did  not  intend  Young  should  be  fur- 
nished with  food  and  raiment  until  he  became  too  old 
or  infirm  to  procure  them  by  his  own  industry ;  and 
when  that  shall  happen,  professes  his  willingness  to 
comply  with  the  injunction  of  his  father^s  will. 

The  proof  is,  that  Young,  though  old,  is  still  able,  by 
his  labor,  to  clothe  and  feed  himself;  and  that  it  would 
be  worth  fifty  dollars  a  year  to  furnish  him  with  food 
and  raiment. 

The  circuit  court  dismissed  the  bill,  because,  *'by  a 
fair  construction  of  the  will,  the  defendant  is  not  bound 
to  support  the  complainant,  so  long  as  he  is  able  to  pro- 
core  a  reasonable  subsistence  by  ordinary  labor  and  in- 
dustry." 


Answer. 


ETidenoe. ' 


Deciaion  of  the 
circait  court. 
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We  cannot  co  irur  in  this  construction.     It  looks  to     Fall  Term 

iu  more  like  amending   the  will,  than   construing   it.        is 34. 

The  language  is  simply,  that  he  shall  l>e  furnished  with 

food  and  raiment  during  life.     There  is  nothing  in  any 

part  of  the  will,  qualifying  the  import  of  this  language. 

The  bounty  of  the  testator  is  not  based  upon  any  condi-  ^  t«tator,  by 

....     I  I  .Ml    I      I  .  r  hi«  will,  eman- 

tion,  nor  is  it  to  be  postponed  till  the  liappcnmg  of  any  cipatet  a  ser- 

ev(?nt  whatever,  sucli  as  the  circuit  court  seems  to  ad-  ^'^^^  "^  f?" 

„,,       ,  -     ,        q«>f»  that  his 

duce    from   it.      ihe  defendant  insists,  in   his  answer,  son,  who  ia  the 

•'that  his  father  could  not  have  intended  complainant  H^^l^^J^l 

should  set  down  and  do  nothing,  and  l)e  clothed  and  fed  tor,  shall  ftr- 

like  a  gentleman.''     We  concur  with  the  defendant,  that  f^  ^J^^  "^^^ 

the  testator  did  not  intend  Young  should  be  clothed  and  meDtdnrioglife: 

ted  like  a  gentleman,  and  only  like  a  negro  ;  but  we  can  propsriv    ^  ' 


find  nothing  in  the  testator's  language,  to  warrant  the  «t"»ed,  the  e- 
idea  that  he  was  not  to  be  clothed  and  fed  at  all,  except  yant  m,  under 

in  the  event  of  his  not  being  able  lo  clothe  and  feed  him-  "^^  cirenmstan- 

,/_,,,  .  ^       ,  II    •  ,  1  .  .       ^^»  entitled  to 

self.     Clothes  and  food  are  not  all  that  would  be  requir-  victoals      and 

cd  to  snpjiort  life  comfortably  as  a  freeman.     Shelter  ^Jj^ow'ii^W^ 

would  also  be  required;  and  the  testator  might  well  condition:  not 

have  intended  so  to  provide  for  his  old  servant,  as  to  re-  iV^/w^and  ^ 

quire  no  farther  exertion  from  him,  than  what  would  firm,  hot  while 
I  .      1  •  t    J    •  -n   ^  '^  '         I  ^    .     he  ts  well  able 

he  necessary  to  hire  a  lodging.     But  it  is  a  sheer  gratui    to  snpport him- 

tous  assumption,  that  the  testator  intended  he  should  b-  felfby  his  own 
1)or  at  all.  Tiie  same  feelings  of  bounty  which  prompted 
his  emancipation,  might  well  have  suggested  the  fear, 
that,  from  indolence  or  dissipation,  he  would  not  pro- 
vide himself  with  a  comfortable  support,  in  which 
event  his  emancipation  might  prove  a  curse,  instead  of 
the  boon  it  was  intended  to  be;  and  therefore,  he  determin- 
ed to  secure  him  a  support  in  despite  even  of  his  own 
folly  and  vices.  Freedom  might,  or  might  not)  prove  a 
blessing  to  Young,  according  as  he  nhouUI  use^  or  abuse 
it.  The  testator  intended,  at  all  events,  to  afford  him 
the  chance  of  improving  his  condition  by  its  enjoyment. 
We  can  understand  not  only  the  motive,  but  also  duly 
appreciate  those  feelings  of  a  kind  master,  whi«h  would 
prompt  the  endeavor  to  secure  his  slave  against  tjie  ef^ 
fects  of  its  abuse,  by  providing  for  him^  in  all  events, 
the  indispensable  necessaries  of  life. . 
Vol.  II.  49 
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Fall  Term  The  decree  must  be  reversed,  with  costf,  anil  the 

^  ^  '  ^  *  cause  remanded,  with  instructions  for  a  decree  to  lie 

XiddroxB^iex  rendered  io  favor  of  the  complainant,  against  the  defen- 

ecuton  ^e.  dant,  for  a  sum  to  he  ascertained  by  computing  at  th^^ 

Jlfu/Jrov'f  ^^^^  ^^  ^^^y  <loliA<*>  l^er  annum,  from  October 1 1830,  tifl 

heirs  }rc.  the  time  of  rendering  the  decree. 


GuAHCfiRT.     Muldrow's  Executors  &c.  against  Mul- 

drow's  Heirs  &c. 

[Mr.  Crittenden  for  Appellanta :  Mr.  llaggin  for  Appelleei.] 

From  the  Circuit  Court  for  Woodford  Couwtt. 

N&vemberS.       Judge  Nicholas  delivered  the  Opinion  of  the  Court. 

IfoneMlli  land  Andrcw  Muldrow,  in  his  life  time,  sold  a  tract  of  land 
made  on  pav-  to  Freeman,  and  gave  his  hond  for  a  conveyance  when 

meot   of    the  ^]\  ^y^^  purchase  monev  should  he  paid.     He  received 

pnrcnsM  mon*  *  ,  ^ 

ev,  and  dies,  part  of  the  purchase  money  himself;  his  executors  re- 

the  money^paa^  ^^^^^  another  portion  Since  his  death,  and  there  atill 

aes  to  hia  per-  remains  a  part  unpaid. 

Sve^wfrmaj  By  a  residuary  clause  in  his  will,  he  devised  all  his 

compel  the  heir  estate,  real  and  personaK  not  specifically  devised,  to  his 

tie,  to   enable  ^^  and  onlv  child,  John  A.  Muldrow,  who  died  after 

him  to  recover  him,  under  full  affc,  unmarried  and  childless. 

Aecessarv  part  J  The  widow  of  Andrew,  and  mother  of  John  A.  Mol- 

to  a  jKII  for  a  Jrow  survived  them  hoth  ;  hut  having  since  died,  her 

specific  execa*  , 

tion,  ai  thede-  executors  and  devisees  hrouisht  their  hill  against  the  ex- 

S[?!I1?"J!?".'!  ecutors  of  Andrew,  and  the  heirs  of  John  A.  Muldrow, 
ine  mono  J    to  ' 

be  paid  Io  AtiM.  and  Freeman — claiming;  the  balance  of  the  money  due 
S*  1^S»'  k  ^^^^  Freeman,  and  praying  that  the  heirs  may  be  com- 
snbject  to  the  pelled  to  convey  the  title  to  the  land  to  Freeman.  The 
d^toandtodis.  ^^^^^  resist  the  claim  to  the  money ;  deny  that  they  are 
tribation,  like  bound  to  convey,  unless  they  are  paid  the  full  amount 
ty.*  ^^"^^  '  due  at  the  death  of  John  A.  Muldrow,  and  pray  a  de- 
Whep  the  legal  cree  against  the  executors  of  Andrew,  for  what  has  beeit 
\itie  to  i«^». received  since  his  death. 
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.    The  circuit  court  dismissed  the  bill  of  complainants  9    ^**'  Trrm^ 
imd  ordered  the  executors  of  Andrew  Muidrow  to  pay       ^  ^'^^ 
the  heirs  of  John,  the  amount  received  since  the  death  MuldrawUi» 
of  Andrew.  ieuion  *c. 

Vi. 

At  the  time  6f  John  A.  Muldrow's  death,  he  had  uni-  Jdtddrow^s 
ted  in  him,  the  legal  title  to  the  land  and  the  equitable  *^^^  ^^' , 
right  to  the  balance  of  the  purchase  money  when  paid.  J^JJ  '*^"^' 
The  legal  right  to  demand  and  receive  the  purchase  htm  descended 
money  was,  and  still  is,  in  the  executors  of  his  father.  teir,*wh©,*ail 
To  a  bill  by  Freeman,  against  him,  as  devisee  of  the  le-  inch, »  entitled 
gal  title,  the  executors  would  have  been  imtispensable  money fthroogh 
imrties,  and  the  purchase  money  would  have  been  de-  }ho  execute^ of 
creed  to  them.  It  would  have  ISecome  personal  assets  he  (the  heir,) 
in  their  hands,  for  the  payment  of  debts,  though  they  ^.JJ*'  ^  '*8" 
would  have  been  bound  to  account  therefor,  with  him,  hit  heir»  and 
as  rfssidimry  legatee.  At  his  death,  the  title  devolved  J,nySMrchiS 
on  his  heirs ;  and  his  claim  on  the  purchase  money,  money  to  hw 
through  the  executors  of  his  father,  devolved  on  his  JJ|JJ^"ive"''** 
personal  representatives.  This  shews  conclusively,  that  Tho  vendor  of 
his  claim  on  the  purchase  money  must,  at  his  death,  have  J^»  "/io*^ 
constituted  part  of  his  personal  estate,  and  was  distribu-  the  executory 
table  according  to  the  law  governing  the  distribntioo  of  JS!lj*thlc,  for 
personalty.  As  his  mother  was  his  sole  distributee,  the  thevendee;who 
ultimate  right  to  the  money  must  now  rest  with  her  ex-  ^J|g^  of 'the 
ecutors,  for  Ijie  benefit  of  her  residuary  legatees.  There  unpaid parcharo 
can  be  no  doubt  that  the  executors  of  Andrew  Muidrow  ^od^r ;  and  if 
could  have  compelled  John  A.  Muidrow,  in  his  life  time,  tl|ff.  ^^^^ 
to  convey  the  title  to  Freeman,  so  as  to  enable  them  to  yen  before  tho 
collect  the  balance  of  the  purchase  money,  and  his  heirs  **™«  ^*  he^T 
can  certainly  stand  in  no  better  situation  than  he  did.       tract,  the  heirs 

and  personal  re- 

Nothing  can  be  better  settled,  than  that  after  a  con-  preMnutiYcsoc 

tract  for  the  sale  of  real  estate,  the  vendor  is  to  be  deenk-  ^^J^  ?""** 
ed  a  trustee  of  the  estate  for  the  purchaser,  and  the  vtD'- 
dee  is  a  trustee  of  the  purchase  money  for  the  vendor,^ 
and  that  the  death  of  either,  even  before  the  time  agreed 
on  for  the  completion  of  the  contract,  does  n,ot  aher  his 
relative  attitude ;  consequently,  if  the  vendor  die  before 
payment  of  the  purchase  money,  it  will  go  to  his  execu- 
tors, and  form  part  of  his  personal  assets.  See  authorU 
•tics  cited  in  Sugden  on  Vendors^  130. 
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Fall  Term  The  view  we  have  thus  taken  of  the  case,  shews  that 

18  3  4.  ^|j^  {Mjrsonal  representatives  of  John  A.  MuUlrow  are  iu- 

Bamci  dispensable  parties,  and  the  court  wouUK  therefore,  have 

▼9.  done  ric^ht  in  disrai!)sin<T  the  bill,  provided  it  had  been 

The  ComUh.  .,.'      °       .     ,. 

* wilhout  prejudice. 

■boald  be  ran-  Though  Che  case  has  been  prepared  as  an  amicable 

^red,  eYon  in  gujf   {q^  tijg   puvpose  of  obtaininir  the  opinion  ot   the 

an      ofmeabU  \               ,         ,  .               .    .          ,     ,             .         ... 

»ttt7,  unlesi  all  court  upon  the  ultimate  rights  ol  the  present  litigHUts, 

perions   inter-  ^^  have  not  felt  at  liberty  to  overlook  so  radical  a  de- 

eited  are   par-  .          -          .                              ^ 

ties.    A  want  fect  of  parties. 

Mrti^'^pJ^l!  The  decree  must  be  reversed,  with  costs,  and  cause 
ing,  in  each  remanxled,  with  ciirections  to  (ii^miss  the  coui))luinant's 
Swte^  a^is^  ''''*'  without  prejudiie,  unless  the  per^onai  icj.retciita- 
miMion,  nnlen  tive  of  John  A.  Muldrow  shall,  in  leafeunabie  tin.e,  be 
ma^e  "partial!  brought  before  the  court,  and  for  buch  further  proceed- 
in  a  rMsonable  ings  as  may  be  consistent  with  thid  opinion. 


iKDiGTMEHT.  Bamcs  vs.  The  Commonwealth. 

[Mr,  Torner  for  PlaintifT:  Atto.  Gen.  Morebead  for  the  Comiiionwealth.1 

Fbom  the  Circuit  Cocrt  foe  Madison  Couxtv, 

N(nfember6.       Chief  Justice  Robertson  delivered  the  Opinion  of  the  Court. 

Statementoftho  0^  the  trial  of  an  indictment  against  Barnes,  for  keep- 
mdence.  j„g  ^  Tippling  House  in  iMarch,  1833— after  the  Com- 

monwealth had  proved  that  he  had  retailed  spirituous 
liquors,  in  that  month  and  year,  in  a  hou^e  occupied  by 
him,  and  kept  as  a  tavern,— he  proved  that  James  C. 
Hendron  had  lived  with  him  in  the  same  house,  during 
the  year  1832  ;  that  they  then  did  business  there  joint- 
ly, and  were  ^^prcbably  jointly  interested ;"  that  Hen- 
dron  had,  in  April,  1833,  obtained  a  Licence  for  keep- 
ing a  Tavern  in  the  said  house ;  that  he,  Hendron,  about 
the  commencement  of  the  year,  1833,  had  removed  to 
apother  house,  which  he  afterwards  kept  as  a  tavern. 
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but  that  lie  still  continticil  to  visit  'W/ie  old  slarid^^^  in  Fall  Tfrm 

which  Barnes  remained,  and  llinl  he  occfii<ionully  sii|;er-  i  s  3  4 . 

intended  its  bnsiness,  and  attended  to  its  mnnngenient,  "^^ 

But  the  circuit  court,  bein^  of  opinion  ihot  the  te^li-  vs. 

mony  adduced  by  Barnes,  was  immaterial,  ilireuted  the  ir^     ^- __u: 
jury  to  disregard  the  whole  of  it.     And,  thereupon,  the 
jury  found  a  verdict  of  guilty,  and  the  court  adjudged 
against  Barnes  a  penalty  of  sixty  dollars*. 

If  the  instruction  by  the  court,  and  the  verdict  of  the  For  keeping  n 

jury,  can  be  maintained,  the  judgment  should  not  be  re-  [if/oJJf„i'y"^^^^ 

verged  for  excessiveness  in  the   penalty  adjudged  ;  be-  curs  >i  penalty 

cause  that  penalty  does  not  exceed  the  aggregate  of  tiiose  gre^i'MteoV  t  fJ 

denounced  by  the  act  of  1703,  a'nd  by  the.  act  of  1831,  imposed  hy  au 

aad,  as  the  latter  act  imposes  a  fine  of -tifl}'  dollars  ''*m  or\*5i)i')'porttHl 

addUion^^  to  that  imposed  by  the  former  act,  we  are  noi  |* '"  H(idition'» 

It  I  1       .....  1     ■  '  .         by   the  ttct    of 

allowed  to  doubt  that  the  legislative  intention  Was,  that   .331. 
the  aggregate  of  both  penalties  should  lie  adjudged  a- 
gaiust  a  •anvicted  offender,  for  tlie  keeping  of  u  Tij)- 
j)llng  Hou^e,  since  the  operation  of  the  act  of  1831. 

Nor  can  we  doubt  that  the  evidence,  on  ukich  the  jury  Evidence  thirt 
decided^  was  sufficient  to  authorize  the  deduction  that  a  luaa  sold  li- 
Barnes  h«id  kept  a  Tippling  House.  The  proof  was  2iii*,\vhicii  woa 
that  Barnes  had  sold  by  retail  spirituous  liquor,  which  drunk  in  thd 
had  been  drunk  in  his  house,  in  which  it  was  sold,  in  w4sbought,au< 
March,  1833.  This  would  be  sufficient  under  the  act  thorizc«  the  in- 
^  *m,n\  1-  11  .  1     .  r  ■        lerciice  that  be 

of  1793,  according  to  any  allowable  interpretation  of  it ;  kept  n  tippling 

and  the  selling  alone  would  be  sufficient,  under  the  act  ''°""^' 
of  1831 ,  litcausc  the  act  ot  1820  defines  a  Tippling  House 
to  be  a  hotlse  in  which  spirituous  liquors  arc  sold  by  re- 
tail.    But,  in  the  opinion  of  this  court,  the  circuit  judge  \ 
erred  in  instructing  the  jury  to  disregard  the  testimony 
given  in  behalf  of  Barnes. 

The  licence,  which  had  been  granted  to  Hendron,  de-  Atavcmlicense 
signaled — as  it  should  have  done,  especially  since  the  act  n*te'lhe  boofe 
of  18ftl, — the  house  in  which  he  was  licenced  to  keep  a  where  tho  tav- 
tavern.  That  licence  could  not  have  been  translated  to  kepi,'*and*^wiU 
any  other  house,  by  Hcndron's  removal,  or  by  any  olh-  not  aerve  for  a- 
er  act  of  his.  A  did  not,  therefore,  follow  his  removal, 
and  attach  itself  to  the  house  in  which  he  resided  in  the 
year,  1833. 
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Fall  Term 
1834. 

Unoii  tho  triaJ 
or  an  iiuiict- 
uieot  for  keep- 
ing a  tippling 
hoa«e  at  a  cer- 
tain time,  proof 
of  an  offence 
eoinmittedatan 
adertiine,  is  in- 
adiiiiflsibte. 
A  licenae  hav- 
ing been  grunt- 
ed to  one  man, 
to  keep  tavern 
in  a  particular 
boute,  from 
which  he  after- 
wards removeil 
•^another  be- 
ing indicted  for 
retailing  spirit- 
ttoaa  liquors  in 
that  hoase,mny 
show  that  be 
did  it,  as  the  a- 
gent, or  partner, 
and  under  the 
cense  of,  him 
to  whom  it  was 
granted ;  and 
rony,  on  that 
ground,  be  ac- 
quitted by  the 
jury. 


The  term,  for  which  it  had  been,  or  must  be  prcsuin* 
C(l  to  have  been,  granted,  (that  is,  one  year)  had  not  ex- 
pired in  March,  18S3.  As  the  indictment  charged,  that 
the  offence  had  been  committed  in  March,  18S3,  no  snb- 
sequent  offence  was  cognisable  in  this  case ;  and  there- 
fore, the  retailing  proved  to  have  been  done  in  August, 
1833,  should  not  have  been  regarded  by  the  jury. 

When  Hendron  removed  to  another  house,  either  his 
tavern  licence  had  thereby  become  funtus  officio^  or  it 
applied  to  the  tavern  still  continued  in  the  house  for 
which  it  had  been  granted.  If  the  jury  should  have 
inferred  from  the  facts  proved  by  Barnes,  that  he  con- 
tinued to  keep  the  tavern,  after  Hendron's  removal)  as 
it  had  been  kept  before,  either  for  their  joint  benefit, 
or  for  that  of  Hendron  alone,  and  under  his  superinten- 
dance  and  res])onsibility^  and  in  virtue  of  his  licence,  it 
would  have  been  their  duty  to  have  acquitted  Barnes. 
Thei^e  inferences  might  have  been  deduced  from  the  re- 
jected testimony ;  and  consequently,  the  jury  had  a 
right  to  consider  that  testimony,  and  to  decide  on  its 
effect. 

Wherefore,  the  judgment  must  be  reversed,  and  thd 
cause  remanded  for  a  new  trial, 


pottos. 


Palmer  vs.  Palmer  and  others. 


[Mr.  B.  9.  Morris  for  Plaintiff:  No  appearance  for  Defendants.] 
Fbom  the  Bracken  Covntt  Court. 


November  Q.    Cliief  Justice  Robertsoit  delivered  the  Opinioa  of  the  Court. 


An  estate  in 
land  does  not 
pass  by  nuneU' 
pativf  will. 
Upon  an  appli- 
cation to  a  CO. 
coQft,  for  a  par- 
tition of  estate 


Robert  Palmer  moved  the  connty  conrt  of  Bracken  to 
appoint  commissioners  to  make  partition  between  the 
widow  and  heirs  of  his  deceased  father,  of  a  tract  of 
land,  which,  as  the  notice  stated,  they  held  as  coparce* 
The  conrt  dismissed  the  motion  ;  and  the  fact, 


ners. 


that  the  widow  claimed  tlie  whole  tract,  tinder  a  nuncit^ 
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jxdive  will,  is  assigned  by  the  county  courti  as  tlu^  only  Fall  Term 
reason  fur  the  dismission.  18  3  4. 

The  reason  assigned,  is  altt)getlier   insufficient ;  be*  deswndeT^  a- 

cause  a  nuncupative  will  cannot  pass  an  estate  in  land.  moog  the  heirs. 

But  still  we  are  of  the  opinion  that  it  was  right,  on  ehewn^bjr  affu 

another  and  different  ground,  to  dismiss  the  motion,  ^'avi^  that  such 

There  was  no  ap|)earance  by  the  co*heirs  ;  nor  was  there  notapi>ear,havo 

any  affidavit  of  any  service  of  notice  on  them,  or  either  ^e«n.«||i'y  »•"'- 

r    I  «  .        1  4*   %/•     t  1    »»../•  n  ed  With  nonce. 

of  them  ;  and  in  the  case  of  ^'twbyand  mfe  vs.  Per  y^  anthorize  a 

kiruet  al,  1  Dana,  440,  it  was  decided  that,  in  such  a  proceeding  in  a 

case,  an  affidavit  of  service  is  indispensable.    Nor  does  folTthe  partition 

the  notice,  as  written,  state  that  the  land,  proposed  to  o^  ^itate   de< 

be  divided,  lies  in  Bracken  county.  theheir».?t™  wt 

Wherefore,  as  it  does  not  appear  that  the  county  fpp«flr,  that  the 

-      j»   n       1         I      I    .      .    1.     .  I.    i  .  I  land,being  With 

court  of  Bracken  had  jurisdiction  of  the  motion,  when  iBthecoaaty.ia 

the  judgment  was  rendered  upon  it.  the  dismission  was  Jirtion*  o7°tlw 

proper.  conrt. 
Judgment  therefore  affirmed. 


L 


Boon  vs.  Nelson's  Heirs.  Debt. 

[M«srB.  Morobead  and  Brown  for  PlaintifT:  Mr.  Chinn  for  the  Defendants.] 

FtOM  THE  ClKCVIT  CoURT  FOR  FaT£TTE  CoUKTT. 

Chief  Justice  Robsxtsoh  delivered  the  Opinion  of  the  Cottrt.    November  6« 


In  1 851,  William  Boon  sued  Nelson's  heirs,  on  a  bond      A  distribntee 
or  money,  which  had  been  given,  in  1806,  by  the  an-  ™/onnterertI 

ccstor  of  the  defendants,  to  the  plaintiff,  for  property  "><J  hecome  « 
■  .   ■      ■         1  .     .«.  \.  .  .     •  1    r  .1     *     competent  wit- 

which  the  plaintiff,  as  executor  of  his  deceased  father,  neas,  by  releas- 
had  sold,  and   the  ancestor   of  the  defendants    had  |°«  *•"•  "«««• 

bought.  .     Saitbyan«- 

ecntor;  plea  of 
paymerU,  and  iatae  thereon:  a  diatribotee  ii  a  competent  witnen  for  the  eiecntor:  for  a 
judgment  against  him,  npon  that  plea,  would  tend  to  show  him  acconntable,  not  to  exone- 
rate him  from  liability  to,  the  diatributeea;nor  would  it  increase  their  liability  to  creditora  eC 
the  decedent,  as  the  distribatees  are  only  accountable  for  what  they  have  receired. 
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Fall  Ti*rm         The  tiefendaiits  j)!e<i(Ied  payment,  and,  for  prool\  mj-* 
1834.        ];^^^  altogether   on   the  presumption  arising  from   the 
Boon         ''M^^e  8f  lime. 

ve.  To  repel  that  presumption,  by  proving  an  acknowl- 

e  tons  etrs  ^^|gj„g„t  ^it||in  less  limn  twenty  jears,  and  othqr  fact$, 
tiie  plaintiir  oflered  as  a  witness  on  the  trial,  his  broth- 
er, who  is  one  of.  the  distributees  of  his  deceased  fath- 
er's estate,  and  who  had  released  all  his  interest  there- 
in to  the  plaintiff.  But  the  circuit  court,  l)eing  of 
the  opinion,  that  the  witness  was  incompetent,  would 
^  not  permit  him  to  testify;  and  thereupon  verdict  and 

juc^ment  were  rendered  in  favor  of  the  defendants. 

We  cannot  concur  with  the  circuit  court.  The  re- 
lease divested  the  witness  of  all  interest  in  the  event  of 
the  suit. 

But  under  the  peculiar  circumstances  of  this  case,  had 
tliere  been  no  releasie,  the  ground  of  his  supposed  in* 
competency  is  not  perceived.  The  bond  is  the  individ- 
isal  pro^ierty  of  the  plaintiff;  ^nd,  though  the  consider- 
ation came  from  the  estate  of  his  testator,  a  judgment 
on  the  issue,  in  bar  of  his  action  on  the  bond,  would 
not  exonerate  him  from  liability  to  the  distributees  for 
the  amouut  of  it,  but  would  rather  fix  that  responsibili- 
ty  more  certainly. 

A  judgment  in  this  case,  against  the  plaintiff,  could 
not  increase  the  liability  of  the  witness  to  creditors  of 
his  father  ;  because  he  would  be  liable  only  for  whaffie 
had  received.     We  are  therefore  of  the  opinion,  that  the 
witness  is  competent. 

We  are,  also,  of  the  opinion,  that  the  circuit  court 
did  not  err  in  setting  aside  a  former  verdict  for  the 
defendants,  because  the  record  furnishes  no  sufHcient 
ground  for  complaining  of  that  decision. 

Wherefore,  the  judgment  must  be  reversed,  and  tbe 
cause  remanded  for  a  new  trial. 
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The  Bank  of  the  Commonwealth  i;^.  Swin-  ?*»•  &  Surf* 
dler  et  at 

[Mr.  Critteoden  for  the  Bank :  no  appoaranoe  for  Delendants.J 

Prom  ths  Circuit  Court  for  Mbrcer  County. 

Chief  Justice  Robertson  delivered  the  Opinion  of  the  Court    Nwtmher^l 

Unless  the  charter  of  the  Bank  of  the  Commonwealth  The  charter  of 
of  Kentucky  be  unconstitutional,  neither  of  the  pleas,  co*i^"^i,®^iJjJ 
pleaded  in  this  case,  contains  matter  sufficient  to  sustain  vnoonstitatioB- 
the  jtidgment  of  the  circuit  court,  in  bar  of  the  action.  yiBtStoftk^ 

Having  hitherto  decided,  that  the  charter  of  the  said   C<m'th,^Litt. 
Bank  is  legal  and  valid,  and  not  being  inclined  to  re-  ts.  SmM^iIx 
tract  that,  decision,  this  court  cannot  sustain  the  judg-  ^-^or*^^- 
inent  of  the  circuit  court. 

Wherefore,  the  judgment  must  he  reversed,  and  the 
eause  remanded,  with  instructions  to  sustain  the  de 
murrers  to  the  pleas. 

This  case  and  about  twenty  others,  from  the  same  circoit,  im*  This  oovrt  will 
mediately  following  upon  the  docket,  were  actions  brought  by  the  ^^*  "*  foieral, 
fiank,  upon  notes  discounted  :  to  which  the  defendanto  pleaded    ^J^^o,?^* 
in  siihstance,  that  the  act  of  Assembly  establishing  the  Bank,  was  makeanyorder* 
in  violation  of  the, constitution  of  the  United  States,  and  void,  to  aid  a  party 
and  the  suit,  therefore,  being  in  the  name  of  a  corporation  that  "JHf^JJ^^* 
had  no  legal  existence,  could  not  be  maintained.    The  cases  were  acaMwhereltm 
all  decided  here,  on  the  6th  of  November.    On  the  l7th,  Mr.   S.  C.  oftbeU. 
Haggin,  as  counsel  for  the  defendants  in  some  of  the  cases,  moved   ^<*^  baa  juria* 
to  change  the  date  of  the  judgments  :  in  other  words,  to  set  aside 
the  judgments  which  had  been  rendered  on  the  6th  of  Novem- 
ber, and  enter  new  ones,  in  lieu  of  them,  under  date  of  the  17th; 
stating,  that  his  clients  intended  to  prosecute  writs  of  error  to  the 
Sopreme  Court  of  the  United  States,  snd  desired  to  obtain  the 
order  of  a  Judge  of  that  court,  for  a  supersedeas  in  each  case ; 
which,  under  the  act  of  Congress,  could  be  awarded,  but  withia 
ten  days  af\er  the  rendition  of  the  final  judgment  of  this  court. 
The  practice  of  the  Federal  tribunals,  he  observed,  afforded  nu- 
merous precedents  of  motions  of  this  character  and  object,  being 
allowed.    But  this  court,  upon  consideration,  overruled  the  mo- 
tion ;  the  Chief  Justice  remarking,  that  the  court  would  not,  ia 
general,  be  inclined  to  encourage  proceedings  intended  to  super- 
seicle  and  revise  its  own  judgments  or  decrees ;  and  they  saw 
nothing  in  these  cases^  to  entitle  them  to  any  peculiar  favor. 
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Pit,  &  Sum.  Wake  et  ul  VS.  The  Bank  of  the  Com- 
monwealth. 

[Hr.OwtleyforPUintiffi:  Mr.  Crittenden  for  Defendants;] 
From  th*  Circuit  Court  for  Jessamine  Couktt. 
Novimber  6.        Chief  Justice  Roebrtsor  delivered  the  Opinion  of  the  Court. 
Ifa  partial  par*  To  a  petition  and  summons,  brought  by  the  Bank  of  the 

jnent  be  made  Commonwealth  asainst  Wake,  as  principal,  and  other* 
upon   a    note»  *        .  »      i         ■     • 

whioh  is  after-  as  his  sureties,  on  a  note  for  six  hundred  and  nineteen 

IUU^r^m<L^  dollars,  he  pleaded  that  the  note  sued  on  was  only  a  re- 
in a  renewal,  newal  of  a  former  note,  on  which  he  had  paid  seventy 
JoS^f  UwpafI  fiv«  dollars,  for  which  he  never  had  received  any  credit  j 
tial  payment,  ^nd  which,  therefore,  he  pleaded  as  a  set  off,  pro  UnUo. 
beconsSeredM  The  circuit  court  sustained  a  demnrrer  to  the  plea,  and 
*^^»'*».«7  thereupon  gave  judgment  for  the  whole  amount  of  the 

ed  by  the  payee,    note. 

*art  wS.*^*^       The  only  question   now  presented,  is,  whether  the 

tt;  and  he  may  matter  pleaded  was  pleadable  as  a  set  off:  and  it  i«  the 

^SSJ'for  t  «P*""i<»»  of  ^his  court  that  it  was. 

or  may  plead  it  If^  instead  of  giving  a  new  note,  the  obligors  had 
^fUof^i^'st  P"^  off  and  taken  in  the  old  note,  without  being  credil- 
ihe  new  note,  ed  for  the  seventy  five  dollars  which  had,  as  averred, 
decfied  a  pay-  been  paid,  that  sum  might  then  have  been  deemed  so 
in(«^ontbenew  much  money  received  by  the  Bank  to  the  use  of  the  ob- 
ted  'nntn  after  Hgors,  and  for  which  an  action  of  indebitatus  assumprit^ 
^emoney  was  might  have  been  maintained.  The  new  note  having  ex- 
tinguished the  old,  the  seventy  five  dollars  could  not 
have  been  pleaded  as  a  payment  on  the  new  note.  And 
consequently,  if,  as  alleged  in  the  plea,  the  seventy 
five  dollars  were  inadvertently  omitted  in  calculating 
the  amount  for  which  the  new  note  should  be  given, 
the  Bank  should  account  for  the  sum  so  omitted  ;  and 
it  seems  to  us  that  assumpsit  might  be  maintained  for  it, 
and,  consequently,  that  it  is  a  fit  subject  matter  of  a 
plea  of  set  off. 

Wherefore,  the  judgment  must  be  reversed,  and  the 
cause  remanded,  with  instructions  to  overrule  Uie  de^ 
murrer  to  the  plea  of  set  off. 


paid. 
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The  Bank  of  the  Commonwealth  vs.  Hop-  Pet.  &  Sum. 
kins  et  al 

[Mr.  Crittenden  for  Plaintiff:  Mr.  Harlan  for  Defendanta.] 
From  the  Circuit  Court  for  Mercer  Couktt. 
Chief  Jostice  Robertson  delivered  the  Opinion  of  the  Court.    Notemher  6. 

To  a  petition  and  summons,  brought  by  *Hhe  President  Ajadgmentdii. 
and  Directors  of  the  Bank  of  the  Commonwealth  of  T"*^*!*. -f* 
Kentucky"  against  James  S.  Hopkins  and  others,  the  bar  to  any  otb- 
defendanls  pleaded  that,  prior  to  the  institution  of  that  ^^"^^^^ 
suit,  the  same  plaintiffs  having  sued  the  same  defen-  ifthediamiaBioa. 
dants,  on  the  same  note,  and  for  the  ^'same"  cause  of  ac-  ^|uioat^"a^ 
tion,  that  suit  was,  by  the  judgment  of  the  court,  still  al  satiafiictioB, 
remaining    in  full    force    and    unreversed,   ^^dwnisied  ^^^^J^f,°Bot 

Ofreed."  conapUod  with» 

an  action  vpoR 

The  circuit  court  having  adjudged  that  defence  good,  the  new  agree-1 
and  the  plaintiffs  liaving  failed  to  reply  to  it,  judgment  j"^,^^^*** 
was  rendered  in  bar  of  this  action. 

The  judgment  of  the  circuit  cour^  was,  in  our  opin- 
ion, right. 

It  has  been  frequently  decided  by  this  court,  that  the 
legal  deduction  from  a  judgment  dismissing  a  suit 
^^'Ogreid^^^  is  that  the  parties  had,  by  their  agreement,  ad- 
justed the  subject  matter  of  controversy  in  that  suit ; 
and  the  legal  effect  of  such  a  judgment  is,  therefore, 
that  it  will  operate  as  a  bar  to  any  other  suit  between  the 
same  parties,  on  the  identical  cause  of  action  thus  ad- 
justed by  the  parties,  and  merged  in  the  judgment 
thereon  rendered,  at  their  instance,  and  in  consequence 
of  their  agreement. 

If,  in  such  a  case,  the  original  cause  of  action  has  not 
been  actually  extinguished  by  payment,  or  other  actual 
satisfaction,  but  was  only  transformed,  by  the  agree- 
ment of  the  parties,  into  a  new  cause  of  action,  the  rem-.- 
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edy  mast  be  on  the  latter,  and  cannot  be  maintained  on 
the  former  and  extinguished  cause  of  action. 

Wherefore,  as  the  matter  of  defence  has  been  aptly 
pleaded,  the  judgment  of  the  circuit  court  must  be  af- 
firmed. 


OorsirAHr* 


Hodges  VS.  Holeman. 


[Mr.  Ektta  and  Mr.  Owsley  for  Plaintiff:  Mr.  Crittenden  and  Mesii% 
Morehead  and  Brown  for  Defendant.] 

From  the  Circuit  Court  for  Franxuk  Countt. 

V   ^mA^A         Chief  Justice  RoBBRTSow  delivered  the  Opinion  of  the  Court.. 

As,  by  the  terms  of  the  contract,  the  note,  on  which 
this  suit  is  brought,  was  not  to  be  payable  until  Hole- 
man  should  remove  all  incumbrances  on  his  share  of 
the  Commentator  office,  not  only  the  removal  of  all 
such  incumbrances,  but  notice,  by  Holeman  to  Hodgesj  of 
that  fact  was  indispensable  to  the  right  to  maintain  a 
suit  on  the  note. 

A  deed  of  trust  to  Blantan  and  Majcr^  for  the  benefit 
of  the  Bank  of  Kentucky,  does  not  appear  to  have  l>een 
effectually  released  until  the  year  1831  ;  and  no  suffi* 
cient  notice  to  Hodges  of  any  release  has  lieen  proved. 
The  only  notice  which  was  proved,  was  that  given  by 
Swigert,  of  a  release  by  tht  Banky  in  1829.  But,  not 
only  is  that  release  insufiicient,  but  Swigert  being  a 
stranger  to  the  contract  between  these  parties,  and  not 
appearing  to  have  acted  as  Holeman's  agent,  or  at  bis 
request,  nothing  whicli  he  said  to  Hodges,  could  be 
deemed  such  a  notice  as  he  had  a  right  to  require. 

But  nevertheless,  judgment  was  rendered  against 
Hodges,  for  the  principal  sum  and  the  legal  interest 
from  the  year  1829 ;  which  was,  oT  course,  erroneous. 

Wherefore,  the  judgment  must  be  reversed,^  And  the 
cause  remanded  for  a  new  trial. 


Upon  an  obli- 
gation oontain- 
in(  a  ttipnla- 
tion»  that  the 
obligee  ihall  do 
•ome  act  be- 
fore ho  ahaU 
enforce  pay- 
ment, no  anit 
can  be  main- 
tained, nntiltbe 
act  ii  done,  and 
the  obligee  haa 
mrmk  notioeof 
tnepedbrmanoe 
on  hii  part,  to 
the  obligor;— 
which  notice 
innat  be  direct 
and  antbentic ; 
information  de- 
med  by  tlie  ob- 
ligor, from  one 
net  anthorixed 
or  reqneated  by 
Che  obligee,  to 
^TO  it,  ia  not  a 
•aflident  notice 
Inter0st,in  inch 
a  eaae,  cannot 
be  recoveffed 
for  time  anteri- 
e[rt9tbeBotiee« 
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Staton  et  al.  vs.  The  Commonwealth,  for      Dbbt. 
Gill 

[Mr.  Monroe  for  AppellaatB :   Mr.  CrittoDden  for  Appellee.] 

From  the  Circuit  Court  for  Adair  Courtt. 

Jad^  Underwood  delivered  the  Opinion  of  the  Court.  November  6. 

Gill,  as  relator,  inatituted  this  action  against  Staton  StatementofUia 
and  his  sureties  in  his  official  bond,  as  sheriff,  alleging  ^'®' 
as  a  breach  thereof,  that  the  deputy  of  Staton  had, 
contrary  to  law,  levied  a  junior  execution  on  property 
which  should  have  been  taken  and  sold  under  older 
executions,  in  which  Gill  was  bound  as  surety,  and 
which  first  came  to  the  deputy's  hands.  In  conse- 
quence of  which,  the  elder  executions  were, afterwards 
levied  on  the  estate  of  Gill,  and  the  debts  made  out  of 
him. 

We  shall  notice  such  questions  only,  as  we  deem  ne- 
cessary to  a  correct  decision  of  the  cause,  upon  its  re- 
turn to  the  circuit  court ;  for  a  new  trial,  must  be  a- 
warded. 

One  of  the  points  litigated  in  the  circuit  court,  re-  The  levy  ofm 
lates  to  a  tract  of  land  on  which  Gill  contends  the  de-  i«n»o'«<«u«io« 

upon  ine  prop- 

puty  of  Staton  should  have  levied  the  executions  in  erty  of  a  Btran- 
which  he  was  bound.  It  seems,  that  the  principal  f^lJJieViam- 
debtor  had  conveyed  this  land,  by  an  absolute  deed,  to  tiff,ortotfacsa- 
a  man  named  Frazier.  Staton  and  his  sureties  insisted,  f^n^aot,  in  an 
that  they  were  not  responsible  for  the  failure  of  the  de-  eMer execution, 
puty  to  levy  the  elder  executions  on  this  land,  because  ^  ^make  tlM 
the  principal  debtor  had  no  title  to  it.  The  court,  officer  liable;-- 
however,  were  of  opinion,  that  the  deputy  acted  ille-  the  elder,  moat 
gaily,  if  the  money  arising  from  the  sale  of  the  land  •^'^^rt*'"'  ^J 
was  not  applied  to  the  payment  of  the  elder  executions  was  liabl«  to  it, 
first  put  into  his  hands ;  and  instructed  the  jury  to  that  I^Jti'^^^i^'J 
effect.  We  are  of  opinion  that  the  circuit  court  erred,  an  officer  for 
If  it  be  conceded,  that  the  defendant  in  the  executions,  ^^"^^;"«'*'*' 
had  no  title  to  the  land,  then  the  relator  cannot  com- 
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18  8  4.       1^  stranger  was  not  applied  to  the  payment  of  a  debt  for 

SMonet^al    ^'"^l*  **^  ^**  bound.     He  might  gain  an  advantage  if 

vs.  the  money  arising  from  the  sale  of  a  stranger's  proper- 

forGiU^'  'y*  ^**  applied  so  as  to  discharge  him,  but  he  has  no 

^ — "  right  to  claim  that  it  shall  be  done.     If  the  sheriff  has 

levied  on,  and  sold,  a  stranger's  property  in  satisfaction 
of  a  junior  execution  subboquently  coming  to  hand,  the 
plaintiff  in  such  junior  execution  may  profit  by  the 
wrong  done  the  stranger ;  but  we  know  no  principle 
which  will  allow  the  plaintiff  in  the  elder  execution 
first  placed  in  the  officer's  hands,  to  say  to  him,  ^^you 
have  injured  me,  because  you  have  committed  a  tres- 
pass on  the  property  of  a  stranger,  for  the  benefit  of  the 
younger  execution  plaintiff:  you  ought  to  have  dene  it 
for  my  benefit."  The  sureties  in  the  elder  execution 
have  no  greater  cause  to  complain,  in  such  a  case,  thaa 
the  plamtiff  has. 

If  the  land  conveyed  to  Frazier  was  not  subject  to 
the  elder  executions,  it  was  erroneous  to  allow  the  re- 
lator to  recover  any  thing  on  that  account.  The  plain-, 
tiff  in  the  junior  executions  may  indemnify  the  otficer 
for  levying  and  selling  property  not  liable.  The  par- 
ties to  the  elder  execution  have  no  right  to  enquire  how 
it  was  disposed  of,  until  they  have  shown  that  it  was  li- 
able to  their  execution. 
ETtdencetocoa  If  the  deed  to  Frazier  was  executed  in  good  faith,  it 
iT^r'l  2L!"    seems  to  us  that  the  land  was  not  liable.    The  court 

plain  u  ae6u— 

aii,to  show  that,  |)ermitted  Frazier,  who  was  introduced  as  a  witness,  to 
ito  fa]^\?wM  *^*^®  ^****'  although  the  deed  was  absolute  on  its  face, 
only  intended  u  yet  it  was  intended  by  the  parties  to  be  a  mortgage 
not^admSibia!  <^"'y*  ^®  *^®  ^^  Opinion,  that  it  was  erroneous  to  let 
in  a  trial  at  law.  m  such   parol   testimony,  to  contradict  or  explain   the 

ThatadeedwBS      .     .  .  a*  .i_      f      i        «»?   •.  •     .  . 

madefor  Bfrau  obvious  import  01  the  deed.     Written  instruuients  are 

dulent  parpote  valueless,  il  they  can  be  thus   modified  by  parol  testi- 

'^ 81  to  scretti 

the  land  from  mony.     It  might  have  been  competent  to  impeach  the 

hT^ih^wnrby  ^^'^d'^y  ^'  ^'^®  ^^^  ^^  Frazier,  upon  the  score  of  fraud, 
parol  proof;  and  and  to  have  shcwn,  by  parol  testimony,  that  it  was  a 

the  fmiid  being 
eatahliffhed,  a 
a  sale  of  the  land  wder  ezeention  against  the  grantor,  will  pass  the  title. 
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xreditors.    Nothing  of  the  kind  was  attempted.    Had  it  18  8  4. 

been  successfully  done,  then  it  woaid  have  been  made  statonet'al 

to  appear  that  the  land  was  subject  to  the  prior  execu-  ▼■. 

*■"  *•  for  GiiL 

If  it  shall  appear,  on  another  trial,  that  the  land  was  AnofficaTiiiiT 
subject  to  the  senior  executions,  it  will  be  a  question  of  with  a  $enior 
tronse^uence,  to  settle  the  criterion  of  the  damages,  cation '^^b 
which  the  relator  should  recover.  Upon  this  point,  bAods,  levies 
there  is  some  difference  of  opinion  amon^  the  mem-  in  oMMeqnence 
bers  of  the  court.  The  Chief  Justice  and  Judge  Ntch-  Jl^  ^^^  ^ 
olas  think,  that  where  the  sheriff  satisfies  the  junior  fiedbyiTureof 
execution  with  the  money  arisinjir  from  the  sale  of  the  ***  property  of 

.'     .      ■*  L»  t  /.mil  ««*rcfy,  mU- 

principal's  property,  which  was  liable  to  the  senior  ex-  able  to  &  rare- 

ecution  first  put  into  the  sheriff's  hands;  in  consequence  JJ;  to'th^,ai 

of  which,  the  property  of  the  surety  is  afterwards  taken  value  of  the  •«. 

to  satisfy  the  senior  execution,r-the  sheriff  is  liable  to  ^S  "^SSS^ 

the  surety  for  the  full  value  of  his  property  so  taken  deloMtoot'i  eC 

and  sold  to  satisfy  the  senior  execution,  provided  the  9„t^e^Tu^t^ 

money  arising  from  the  sale  of  the  principal's  property,  ^fy  ^  •^^r 

and  which  was  illegally  applied  in  discharge  or  satisfac-  tfa^offiMHeo^ 

tion  of  the  junior  execution,  was  sufficient  to  pay  off  '^  *?*''?  ^'  ■• 

the  senior  execution  ;  but  if  not  sufficient,  then,  as  part  nty'i  propnty 

of  the  surety's  property  could  be  rightfully  sold  to  pay  J^|£^!ff  ^'^ 

so  much  of  the  senior  execution  as  would  not  have  been  of  the  priaeiiNa 

paid  by  the  sale  of  the  principal's  property,  the  surety  5|JS?^wm  *S! 

is  only  entitled  to  recover  the  true  value  of  so  much  of  quired  to  make 

his  property,  as  was  sold  to  make  the  amount  which  the  JP  *J;f  t^^o^" 

aheriff  illegally  applied  in  satisfaction  of  the  junior  exe-  by  saerifice,  if 

..  any,  being  tboa 

CUtlon.  cast   opoS  the 

Judge  Underwood  thinks  that  the  cf  iterion  in  such  ®^^'' 

case,  is  this:  whatever  sum  of  money  ia  made  by  the  sale  demoodTtbink^ 

of  the  principal's  property,  and  is  illegally  applied  by  the  oieawre  of 

the  sheriff,  in  saHsfaction  of  the  junior  execution,  is  the  gainat  the  offi- 

amount,  with  accruing  interest,  which  the  sheriff  should  ^edsoSamMh 

pay  to  the  surety.    Judge  Underwood  thinks  that  the  of  the  aorety'e 

surety  ought  not  to  be  allowed  to  go  into  the  question  {l^ro^iWaoi?, 

of  sacrificing  his  property  under  the  hammer,  any  more  without  regard 

than  he  could  were  he  seeking  redress  against  his  prin-  j^^d'^jfi^i^ 

cipal  for  having  paid  the  debt.    The  other  Judges  how- 
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Fall  Term    ever,  find  sufficient  reason  in  the  illegal  conduct  of  the 

^  ^  *  *  •       sheriff,  to  justify  a  different  rule. 
Staton  et  ai.       Proof  was  offered  conducing  to  shew  that  the  relator's 
v«.  principal  w&s  not  insolvent,  and  that  money  had  been 

^fbr^GUl!^*  made  out  of  him,  after  the  sale  of  the  property  by  the 
The  fact  that  s'^^>'*'^)  ^"^1  ^''®  illegal  application  of  the  proceeds  to  the 
money hadbeen  discharge  of  the  junior  execution,  and  before  the  insti* 
"efendMt'i^M  tution  of  this  suit.  This  evidence  was  rejected  by  the 
execQtion,  after  cotirt.     This  decision  gives  rise  to  another  question  of 

the  sheriflT  had  i  i  •   l  ^  • 

•old  hifl  proper-  consequence,  and  upon  which  we  are  not  unanimous. 
tv,  and  applied  The  Chief  Justico  and  Judge  Nicholas  are  of  opinion, 
the  aatbfaction  that  the  evidence  was  altonrether  irrelevant,  and  ought 
ef  K  junior,  to  have  been  excluded.    Thev  think  that  when  a  she- 

when  he  ought     .-,,,  i.i^"         ii.i.        .  « 

to  have  applied  riff  sells  property,  which  he  says  he  levied  in  virtue  of 
dor*ex*'on**doei  *  j""*®^  execution,  which  he  advertised  and  sold  in 
not  affect  the  satisfaction  of  the  junior  execution,  and  for  which  he 
r?/y  inVhe^ettl  ^^^^  *  ""'^  ^^^^  payable  to  the  junior  execution  plain- 
ior  execQtion,  tiff,  having  in  his  hands,  at  the  time  he  was  doing  all 
^  ha^the'dcbt  *^">  ^  P^^^^  execution,  which  came  to  his  hands  first ; 
to  pay —against  that  tha  amount  made  in  virtue  of  the  sale  by  the  jun- 
damLaforhls  '^OT  execution  should  be  regarded  in  the  same  light  as  if 
jiiegaT  proceed-  {(  h^d  been  SO  much  money  actually  paid  by  the  defen- 
dence  oT  xhax  dants  in  discharge  of  the  first  execution  ;  and  therefore^ 
fact,  on  the  tri-  ^|,^  sheriff  has  no  authoritv  to  levy  the  first  execution 

at  of  the  action     ,  -  ,  '         i.     •  •  .«  . 

of  th^  garetT  a-  thereafter  upon  the  property  of  the  surety ;  and  if  he 
iTbirrofcvaat  *^^*'  ^^  *®  answerable  to  the  surety  for  the  value  of  the 

property,  without  regard  to  the  solvency  or  insolvency 

of  the  priucii>al. 
Jodge    Under-      Judge  Underwood  is  of  opinion,  that  the  levy  of  a 
^^thf^W'  J""*^"*  execution  on  the  property  of  the  principal  debt- 
ity  of  the  court)  or,  at  a  time  when  the  officer  holds  an  elder  execution 

lhat''[heXi?ff  "^^'^^^  ^*™®  ^^  •*""^'  ^^^^^  ^'^^  i""*^'  execution  did, 
if  only  liable  to  selling  the  property  thus  levied,  and  taking  a  sale  bond 

loVnch^ii  the  ^^  ^^^  J""">®^  execution  plaintiff,  is  not  equivalent  to  the 
Tatter  had  to  payment  of  the  money  upon  the  senior  execution.  He 
not'recoT^^of  admits  that  if  the  senior  execution  was  paid  off,  the  she- 
hia  principal ;  riff  would  thereafter  be  a  trespasser  if  he  seized  proper- 
ly ]thate^d"^ce  ty  under  it,  whether  the  property  so  seized  belonged  to 
to^  Bhow  the  a-  principal  or  surety.  But  he  denies  that  a  misapplica- 
principal  to  pay  tion  of  moiiey  or  property,  giving  the  execution  which 
•om^Dg,    10  i^  ^jum^  jp  hand,  a  preference  over  an  elder  execution 
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trst  in  hand,  is  a  |)ayment  of  the  first  execution,  or  can     Kail  Term 
with   propriety  be  considered   equivalent  to  it.     Such        18  84. 
misapplication  would  not  furnish  grounds  for  the  prin-    sttOon^aL 
cipal  or  surety  in  the  first  execution  to  enjoin   further  Tt. 

proceedins^s  upon  it.  -Certainly,  there  would  be  no  ''^^ ,^^Jr''*^ 
^rround  for  injunction  in  behalf  of  the  principal,  nor  is  '  .  ...  *— 
it  perceived  how  the  surety  could  suspend  the  plaintiff  redace  the  ra- 
in the  collection  of  his  debt.     Nor  is  it  seen  hdV^r  such  ?^^*  .  ^^ 

^  ranio,  and  even 

mifsappliration  could  deprive  the  sheriff  of  his  justifica-  to  nomine]  de- 
lion,  under  the  elder  exec^ution,  were  he  sued  as  a  tres-  ™"€^ 
pas«<er,  fok-  a  subsequent  levy  of  it.  Judge  Under w6od 
is  therefore  of  opinion,  that  the  sheriff  is  only  bound  to 
answer  for  the  injury  which  the  surety  will  sustain  in 
consequence  of  the  illegal  act  of  the  sheriff,  in  violating 
the  rule  prescribed  by  law  ;  which  injury  is  just  the  a- 
mount  of  loss  thrown  on  him  by  his  principaPs  insol- 
vency. .  If  the  surety  can  obtain  the  sum  he  is  compel- 
led to  pay,  with  interest,  from  his  principal,  he  will  be 
compensated.  But  so  far  as  he  cannot  obtain  indemni- 
ty from  the  principal,  to  that  extent  the  sheriff  ou^ht 
to  be  answerable,  and  no  fgrther,  except  for  nominal 
da^Dasres.  Hence  Jud^e  Underwood  thinks  the  testimo- 
ny was  improperly  excluded. 

It  was  erroneous  to  permit  testimony  to  go  to  the  ju- 
ry, detailinjir  what  the  deputy,  Barton,  said  concerning 
the  advice  which  he  received  from  C.  Tompkins. 

It  is  believed,  that  the  circuit  court  will  be  enabled^ 
from  the  foresoing  view,  to  see  how  far  the  multifari* 
ous  instructions  ai»ked  on  both  sides,  and  the  various 
decisions  eiven  in  the  progress  of  the  cause,  comport 
with  the  opinion  of  this  court ;  and  hence  it  is  not  es* 
sential  to  consume  time  by  a  particular  notice  of  each 
instruction  and  decision  in  the  circuit  court. 

Judgment  reversed,  with  costs,  and  cause  remanded, 
for  a  new  trial  not  Inconsiistent  herewith. 

Vol.  II.  51 
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iiTMotiavff.  The  Commonwealth  vs.  Moore. 

[Atlo.  GmL  MorahMd-ibr  PUintiff :  Mr.  Chmn  for  DefeDdinU] 

FmoM  TBS  CiacuiT  Covrt  for  Fatbttb  Covntt* 

If^emher  7.       Jodg«  UvDimwaoD  delivered  the  Opinion  of  the  Court. 

A  dflfendont  in-  MooRB  Was  indicted  under  the  sixth  section  of  the  act 
dictMluaMm-  ^f  1838,  as  a  comnaon  gambler.  Upon  (he  calling  of 
M  not  entitled  the  cause,  the  attorney  for  the  accused  required  a  bill 
timlmlof  fpel  ^^  particulars,  containing  a  list  of  the  several  violations 
fioatioa'ofaetf  of  the  la ws  against  gaining  which  the  attorney  for  the 
proT^aniiMt  Commonweallh  intended  to  prove  on  the  trial.  The 
aim-  attorney  for  the  Commonwealth  refused  to  furnish  such 

'*.".?  g«««i  list.  The  court  decided  that  the  accused  was  entitled 
geaeral  charae-  to  a  bill  of  particulars.  The  Commonwealth's  attorney 
k  pvt^n^^Q^  P®™*^>"g  *"  ^^^  refusal  to  furnish  it,  the  court  thereupon 
eridenoeof  par-  dismissed  the  prosecution.  Whether  the  court  erred  in 
StSl^lSi"^  rf<^"?  'O^  "  Ihe  only  question. 

bot  not  where  it       Were  this  case  to  turn  on  the  ru^s  applicable  to  bar- 

eomeimeo  at-  ^^^^^^  ^f^^  decision  of  the  circuit  court  could  not  be  sha- 

Barratry  it  an  ken.     All  the  authorities  concur,  that  a  barrator  is  enti- 

^S^^ll-  tied  to  a  bill  of  particulars:  *'But,"  says  Lon/ fibfrfisic*e, 

one  indicted  for  in  Clarke  vs  Periam^  2  JlSk.  339,  'Uhat  is  a  particular 

entitli^  toaMU  ^^^^^«  ^"^  differs  from  all  others,  for  the  drawing  the 

ef  particalen.     line  between  pursuing  him  as  a  barrator,  and  following 

the  course  of  his  profession  as  an  attorney,  is  a  very  dif* 

ficult  thing  :  because  it  is  a  crime  of  which  an  attorney 

for  the  most  part,  only  can  he  guilty." 

The  same  learned  Judge  takes  the  distinction  between 
the  case  of  a  barrator,  and  the  keeping  a  common  bawdy 
houfie ;  in  which  last,  although  the  indictment  be  gene- 
ral, without  charging  any  particular  facts,  yet,  at  the 
trial,  you  nMiy  give  in  evidence  particular  facts  and  the 
particular  time  of  doing  them.  ^^  So  where  you  charge 
that  a  man  is  addicted  to  drinking,  and  liable  to  be  im» 
posed  upon^  you  are  not  eonfinedy  in  generali  to  his  be* 
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ing  a  drunkard,  but  particular  instances  are  allowed  to    Fall  Term 
be  given. '*    3  ^tk.  339,  iupra.  i  •  »^.. 

In  the  case  or  Janaan  vi.  Stuart^  1  Dwm.  and  Eatl^  764, 
Justice  BtUkr  remarks,  after  speaking  of  barratry  and  the 
keeping  a  common  bawdy  house  :  ^^So  in  the  case  of  a 
common  scold,  it  is  not  necessary  to  prove  the  particu* 
lar  expressions  used  ;  it  is  sufficient  to  prove  generally 
that  she  is  always  scolding." 

The  opinions  of  the  judges  in  the  cases  referred  to, 
plainly  indicate  a  well  settled  practice,  to  give  in  evi* 
dence  particular  facts«  under  general  charges,  whether 
they  be  found  in  indictments,  or  in  the  pleadings  in  ci« 
yil  suits.  Thus  it  was  ruled,  in  the  case  of  Clarlu  vs. 
Periamy  to  be  sufficient  to  put  in  issue  a  general  charge 
of  lewdness,  and  to  give  particular  evidence  under  it. 
So  in  the  case  of  Gregory  vs.  Tfumas^  decided  by  this  ' 
court,  2  Bibby  286,  it  was  laid  down  as  a  general  rule, 
**  that  in  all  cases  where  general  character  or  behavior 
is  put  in  issue,  evidence  of  particular  facts  may  be  ad- 
mitted, but  not  where  it  comes  in  collaterally.'*  The' 
reason  assigned  for  the  rule,  is,  that  where  general  cha- 
racter is  directly  put  in  issue,  it  operates  as  notice,  just 
as  much  so,  as  if  the  party  were  apprized  of  the  parti- 
cular facts  by  the  declaration  or  plea.  The  case  of  bar* 
retry  is  made  an  exception,  and  a  bill  of  particulars  is 
required  to  constitute  the  notice.  In  all  other  cases  the 
general  charge  is  sufficient,  where  the  matter  embraced 
by  it  is  directly  put  in  issue. 

Here  the  indictment  puts  in  issue  directly,  upon  a 
general  charge,  the  behavior  of  the  accused  in  relation 
to  gaming.  He  is  notified  that  the  Commonwealth 
will,  by  proof,  undertake  to  establish  that  he  is  a 
common  gambler,  and  for  that  purpose,  will  go  into 
his  particular  conduct  in  reference  to  the  vice  of  gam* 
ing.  Such  is  the  effect  of  legal  rules.  He  is  bound  to 
know  them,  and  prepare  for  bis  trial  accordingly. 

We  think  the  case  before  us,  bears  a  stronger  like- 
ness  to  the  case  of  common  scolds,  common  bawdy 
houses,  common  gaming   houses  (also  mentioned  by 
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Lord  Hardwicke  in  Clarke  vs.  Periaia,)  Qommon  drun-i 
kards,  and  coromon  whores^  or  a  njeiieral  charge  of 
lewdness,  than  it  does  to  common  barrators.  The 
court  erred  in  requiring  a  bill  of  particulars^ 

Judgment  reversed,  with  costs,  and  cause  remanded 
for  a  new  trial. 


November  J^ 
The  pleadings 


Trbsfiss,  Walker  and  Tader  vs.  Fox. 

[Mr.  Tniner  for  Plaintiffii :  Mr.  Caperton  for  Defendant.  ] 

From  the  Circuit  Court  tor  Madison  County. 

Judge  Nicholas  delivered  the  Opinion  of  the  Court. 

IsHAM  R.  Fox  sued  Walker  and  Tuder,  in  trespass,  for 
breaking  his  close,  and  entering  his  dwelling,  breaking 
open  his  outer  door  &c. 

They  justified,  under  a  fi,  fa,  in  favor  of  Walker,  a- 
gainst  Talton  Fox,  in  Tuder 's  hands  as  constable,  that 
the  slaves,  goods  and  chattels  of  Taitoii  Fox  were  on 
the  premises  of  plaintiff,  and  there  fraudulently  with- 
held and  concealed  by  him ;  that  they  entered  finding 
the  outer  door  o|)en,  to  serve  the  execution  &c. 

Plaintiff  replied,  that  the  property  of  Talton  Fox 
was  not  fraudulently  held  and  concealed  by  him,  on 
his  premises,  and  that  his  outer  door  was  not  open  at 
the  time  of  the  trespass. 

Verdict  and  judgment  were  rendered  in  favor  of 
Fox ;  to  reverse  which,  Walker  and  Tuder  prosecute 
this  writ  of  error. 
The  evidence.  '^^^  proof  was,  that  the  defendants  went  upon  the 
plantation  of  the  plaintiff,  to  levy  V\  alker^  execution 
upon  a  negro  boy  of  Talton  Fox's — the  boy  then  being 
on  the  plantation ;  that,  in  the  absence  of  plaintiff.  To- 
der,  by  the  direction  of  Walker,  lifted  the  latch  of  the 
outer  door  of  plaintiff's  dwelling,  entered  and  search- 
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cd  his  chambers,  dml  not  finding  the  boy  there,  Walker     Fall  Term 
broke  tbe  locks,  and  opened  the  doors  of  two  adjacent       18^4. 
out-buildings,  but  without  finding  the  boy.     The  plain-     ffTaiker  ^e. 
tiff  held  tbe  boy  under  a  mortgage  from  Talton  Fox,  vs. 

duly  recorded.  ^-' 

Tlie  court  instrocted  the  jury,  that  the  defendants  jng  ^an*^*^execu- 
had  a  right  to  so  on  plaintiff's  premises,  in  search  of  t»on  against  a 
Talton  rox's  property,  if  he  had  any  there  at  the  time  ;  perty  is  upoa 
but  that  defendants  had  no  right  to  open  the  outer  door  '^l^  possesaious 

°  *  of  a   stranger, 

of  plaintiff's  dwelling  and  enter,  whether  Talton  Fox's  may  enter  apon 
property  was  in  there  or  no;  nor  had  defendants  a  right  f^®^  aad'aoTn- 
to  break  open  the  door  of  any  out  house  on  plaintiff's  to  his  buiidlnga 
land,  unless  the  jury  should  'find,  that,  at  the  time  of  ^„|j*Jl!!hoLeV^ 
breaking  open  such  out  house,  Talton  Fox's  property  and  emerinijan- 
was  in  the  same.  And  if  the  jury  should  find  the  de-  |,oJ«ewhen*itw 
fendants  entered  the  plaintiff's  dwelling  house,  not  find-  ibond  open,  to 
ing  the  outer  door  open,  or  broke  open  the  out-h.ouses  fendants  goods. 
of  plaintiff,  in  which    none  of  Talton  Fox's   property  Put  theseVhings 

...  i        1    r       1  .  ,    r      "^       •     the  officer  does 

was,  at  the  time,  the  defendants  were,  by  so  doing,  tres-  ^t  his  peril :  if 
passers  by  relation,  from  their  original  entry  on  plain-  the  deft    has 

*  ,      J  ^  "^  *  nothing     upon 

tin  8  land.  the       preuiises 

This  instruction  contains  a  correct  exposition  of  the  "^^^the officer* 
law  of  the  case.  A  sheriff  cannot  lawfidly  enter  the  the  piaintiti  di- 
dwelling  of  a  defendant,  whilst  the  outer  door  remains  Jh^^ie^J^^ali*"^^ 
closed,  to  do  execution  under  a  fi.  fa.  or  generally  to  will  be  deemed 
execute  civil  process  in  personal  actions.  The  lifting  jJ^^J^."*^*^  " 
the  latch  of  the  outer  door  to  open  it,  is  equivalent  to  An  officer  can- 
breaking  a  lock.  rStS^ 

It  is  true  this  principle  of  exemption  is  confined  to  to  a  dwelling 
the  goods  of  the  owner  of  the  house,  or  such  goods  of  th^fatchind en- 
others  as  are  brought  there  without  fraud  or  covin,  and  ter.is  to  enter 
does  not  protect  the  goods  of  others  brought  there  to  Ji  execation*^on 
prevent  execution.  thegoods  of  the 

w    •       1  ■        •       «      •  i>  «  «  owner,  or  any 

It  IS  also  true,  that  In  the  latter  case,  after  demand  or  other  goods  de- 
request  to  have  the  goods  so  fraudulently  held  deliver-  ^^^^  ^^^^^ 
ed  up,  and  refusal,  the  sheriff  may  break  o|)en  the  outer  or  covin ;  nor 
door,  to  do  execution.     But  in  this  case,  there  was  no  IJI^JI?®   !!''" 

'  ^  '  process  upon  a-  , 

proof  conducing  to  shew,  that  any  property  of  Talton  ny  of  those  who 

dwell  in  the 
boose.  But  the  oocnpaBt  of  m  hoese  cannot  use  it,  to  protect  the  foods  of  others  from 
ezeeation,  or  lo  screen  strangers  from  the  service  of  process ;  and  where  goods  have  been 
deposited,  or  strangers  have  taken  shelter,  in  the  house,  for  sach  parposes,  and  are  not  sar- 
rendered  apon  the  reqniffitioa  of  the  officer,  he  may  break  open  the  hoase,  and  go  in,  to  serve 
bn  process. 
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Fox  WM  so  fraudulently  held  by  the  plaintiff,  for  the 
purpose  of  preventing  execution.  So  that  the  defen- 
dants would  not  have  been  justified  in  o|)ening  the  out- 
er door  of  the  dwelling,  even  though  the  slave  had  been 
there  at  the  tiuie.  So  also,  though  the  officer  onight 
have  been  justified  in  breaking  the  doors  of  the  out 
houses,  provided  Talton  Fox^s  property  had  been  found 
there,  yet  he  broke  them  at  his  peril,  and  no  such  pro- 
perty being  found,  he  conauiitted  a  trespass  in  so  doing. 
In  general  an  entry  into  the  close  of  one,  to  seise  the 
person  or  property  of  another,  will  not  be  jubttfiable, 
unless  it  turns  out  that  they  were  there  at  the  time. 
Judgment  affirmed,  with  costs. 


2d  - 
/lie  UJf  Ejbctmiiit. 

I    2d  406' 

US    24SI 
lie   260 


Watson  vs.  Wilson. 

[M«Hn.  Mtrehaid  and  Brown  for  Pltiatiff :  Mr.  Crittiadtn  for  Doftndut  ] 

From  thb  Circvit  Court  for  Simpson  Couvtt. 

November!,       Judge  Nicholas  doliTered  the  Opiiuon  of  the  Coart. 

An  s|p«ed  cam  Wilson,  as  a  judgment  creditor  of  John  Benbrook,  filed 
mJiltriTwhl^  his  bill,  in  1824,  against  him  and  Ezekiel  Benbrook,  to 
the  parties  re-  set  aside  a  deed  from  John  to  Ezekiel,  as  fraudulent  a- 
tSle\o?be^ind  g^^^*^  creditori,  and  to  subject  the  land  conveyed  to  the 
in  oontrovenjr.  satisfaction  of  his  judgment.     The  relief  sought  was  ul- 
timately obtained ;  the  land  sold  under  a  decree  of  the 
court,  Wilson  became  the  purchaser,  and  it  was  convey- 
ed  to  him,  by  a  commissioner,  under  the  decree. 

Subsequent  to  the  service  of  subpoena  on  John  and 
Ezekiel  Benbrook,  aj!m/acias,  which  issued  on  a  judg- 
ment against  Ezekiel,  was  levied  upon  the  land,  and  the 
same  sold  to  one  Coffey,  who  conveyed  it,  in  trust,  to 
secure  debts.    The  land  was  silerwards,  by  decree  df 
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court,  sold  under  this  trust ;  Watson  became  the  pur-     Fall  Term 
chaser,  and  the  right  or  Coffey  and  the  trustees  was  con*       1 8 1 4 . 
Teyed  to  him,  by  a  commissioner,  under  that  decree.  l^otoan 

Pending  Wilson's  suit  against  the  Benbrooks,  Ezekiel  ▼■. 

died.     Mis  death  was  suggested  on  the  record,  in  July,       ^viUim. 
1886  ;  but  the  suit  was  not  revived  against  his  heirs,  till 
October,  1828. 

In  January,  1828,  Watson  made  his  purchase,  under 
the  decree  in  the  other  suit ;  and  in  April,  1828,  the 
commissioner's  deed  to  him,  was  approved,  and  order- 
ed to  record. 

W'Uson  having  got  into  possession,  Wilson  brought 
an  ejectment  against  him,  and  the  foregoing  facts  hav- 
ing been  presented  by  an  agreed  case,  the  circuit  court 
rendered  judgment  in  favor  of  Wilson— treating  the 
conveyance  to  Watson,  and  that  to  Coffey,  under  whom 
he  claimed,  as  absolutely  void,  because  made  pending 
Wilson's  suit  against  the  Benbrooks,  in  which  he  ulti- 
mately obtained  a  decree. 

It  is  now  contended,  in  behalf  of  Wjlson,  that  the  Theqawtimef 
judgment  of  the  circuit  court  is  fully  sustained,  and  the  J>"J^thJ"jJ2/j![ 
whole  case  concluded,  by  ScoU  vs.  McJUiUan^  1  Uu. 
S07,  and  ScoU  vs.  Cokman^  5  JIfon.  7S. 

On  the  other  hand,  it  is  contended,  in  behalf  of  Wat- 
son :  firsts  that  the  conveyani^es  to  Coffey  and  Watson, 
were  not  overreached  and  rendered  absolutely  void,  by 
that  to  Wilson  ;  but,  that  they  passed  the  title,  and  are 
only  voidable  by  a  suit  for  that  purpose;  because  the 
effect  of  the  lit  penden$  was  merely  to  give  constructive 
notice,  and  actual  notice  of  an  equity  having  only  the 
effect  of  enabling  the  holder  to  get,  by  suit,  the  title 
from  a  purchaser,  with  such  notice :  $ec<md^  that  Wil- 
son's suit  havinir  heen  instituted  in  1824,  and  no  decree 
obtained  till  1829,  the  delay  being  unexplained,  he  was 
guilty  of  such  nesriigence  in  the  prosecution  of  his  suit, 
as  deprives  him  of  the  benefit  of  the  rule  which  makes  a 
pend€nUlU$  purchaser  take  subject  to  the  decree.  7%jrd, 
that  Watson's  purchase  having  been  made  after  the  death 
of  Ezekiel  Benbrook,  and  before  any  revivor  against  hii 
hoirii  there  was  uo  Ut  pendeta. 
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Fall  Terra        It  is  a  misconception  of  the  rule  for  the  protection  of 

1  S84.  suitors  against  pendente  lite  alienations  pf  the  property 

Wat$on  '"^^'  '^'')  ^^  suppose- tliat  it  rests  upon  the  principle,  or 

vs.  upon  any  anatoj^y  to  the  principle,  which  protects  the 

^_*^!?i--.  holder  of  an  equity,  against  ft  purchaser  of  the  legal  es- 

t  '^ul^tser,  &  ^^^^  ^'^^   notice.     It  is  frequently  said  in  the   books, 

theparchMerof  that  lU  pendens  is  notice ;  but,  that  is  a  loose   mode  of 

lii*^ilie!Vith  expression,  not  warranted  by  the  reason  or  spirit  of  the 

noticeofanoni-  mje.     The  best  view  of  the  subject  we  have  met  with, 

donot"ta?d*Qp-*  IS  couchcd  in  the  following  language  of  the  Court  of 

on  precisely  the  Apwals  of  Virginia,  2  Randolph.     '*The  rule  as  to  the 
samefootins. —       ''        ^  _.  ,  .    ^         ,    ,         ^,  .  _         , 

Thefirrmer  is  effect  of  lis  pendens^  IS  founded  on  the  necessity  of  such 
absolutely  con-  py|g  ^p  g-,^g  effect  to  the  proceedings  of  a  court  of  jus- 

cluded    by   the     .      '        7.  .  /  ^    .  ^    , 

dpci^ion  of  the  tice.     Without  It,  every  judgment  and  decree  for  speci- 
which"miTt  o^  ^^  pro|}erty,  might  be  rendered  abortive,  by  successive 
.therwiseberra-  alienations.     This  necessity  is  so  obvious,  that  there  is 
b^^iirien^tionli  "^  Occasion  to  resort  to  the  presumption  of  notice  of  the 
of  the  estate;  pendency  of  the  suit,  to  justify  the  rule.     In  fact,  it  ap- 
beiiot  prosecu-  P^'^^^h  where  there  might  have  been  a  physical  impossi- 
ted  Bttccessful-  bility  that  the  purchaser  could  have  known  of  the  exis- 
■er  is  not^afl  teuce  of  the  suit.     For  at  common  law,  the  writ  was 
fected  by  it ;  it  pending  from  the  first  moment  of  the  day  on  which  it 
asnoticetohim.  bore  teste,  and  a  purchaser,  on  or  after  that  day,  held 
The  ^^1^^''  ■«-  the  property  subject  to  the  execution  upon  the  judg- 
title  by  his  por-  ment  in  that  suit,  as  the  defendant  would  have  held  it, 
Snl^VdfvCTt"  *f  ^^  alienation  had  been  made.     The  court  of  chancery 
ed  of  it,  by  a  has  adopted  the  rule,  in  analogy  to  the  rule  at  common 
qnitv^f  which  '*w,  but  refexcd  in  point  of  severity.     This  principle, 
he  had  notice,  however  necessary,  was  harsh  in  its  effects  on  pnrcha- 
gainst  hS*!**  *"  sers,  and  was  confined  in  its  o|)eration.  to  the  extent  of 
the  policy  upon  which  it  was  founded  ;  that  is,  to  the 
giving    full   effect  to  the  judgment  or  decree,   which 
miffht  l>e  rendered  in  the  suit  depending  at  the  time  of 
purchase.     As  a  proof  of  this,  if  the  suit  was  not  pro- 
secuted with  effect,  as  if  a  suit  at  law  was  discontinued, 
or  a  suit  in  chancery  dismiss^ed  for  want  of  prosecution, 
or  for  any  other  cause  not  upon  the  merits,  although  the 
plaintiff  might  bring  a  new  suit  for  the  same  cause,  he 
must  make  him  who  purchased  during  the  pendency  of 
the  former  suit  a  party  ;  and  in  this  new  suit,  the  pur^^ 
chaser  would  not  be  at  all  affected,  by  the  fiendency  of 
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e  former  suit  at  the  time  of  his  purchase.  If  a  Iw 
pendens  was  notice,  then  it  should  bind  the  purchaser, 
like  a«tnal>  notice,  in  any  subsequent  suit  prosecuted  for 
(he  same  cause ;  but,  this  it  does  not.  English  judges 
and  writers  have  carelessly  called  it  notice,  because  in 
the  one  single  case  of  a  suit  prosecuted  to  judgment  or 
decree,  it  had  the  same  effect  upon  the  interest  of  a  pur- 
chaser  as  notice  had,  though  for  a  different  reason.  But 
the  courts  have  not  in  any  case  given  it  the  real  effect  of 
notioe.'' 

Concurring  in  most,  if  not  all,  of  this  lucid  exposition 
of  the  subject,  we  cannot*  deem  a  penderUe  lite  purchaser, 
as  standing  in  the  attitude  of  a  purchaser  of  the  legal  es- 
tate, with  notice  of  an  outstanding  equity  ;  but  rather  in 
that  of  a  party,  or  at  least  of  a  privy,  to  the  suit;  for  his 
rights  are  absolutely  concluded  by  the  final  determina- 
tion of  the  suit,  as  though  he  were  a  party  or  privy. 

Whether  in  the  ordinary  case,  where  the  legal  estate  Wheth< 

is  conveved  to  a  third  person,  pendinr  a  suit  for  the  re-  Pf"*""    iwr- 

•       ,  ■     ,        ;  ;        .,,  k         .  •    .  .         chaser  acqoires 

covery  of  the  pro{ierty,  the  title  will  remain  with  him,  a  title  that  re- 

notwithstanding  the  successful  prosecution  of  the  suit,  ^'JJJJthl^^"' 

subject  to  be  divested  by  a  new  suit ;  or,  the  decree,  and  the  termination 

procee<lings  under  it,  are  made  by  relation  te  take  effect  ^n*,niis"rLhr 

from  the  institution  of  the  suit,  so  as  totally  to  vacate  requiringanoth- 

and  avoid  the  intermediate  conveyance,  is  a  question  of  him!\o^Svwt 

some  difficulty  on  the  score  of  authority,  and  which,  so  him  of  the  legal 

far  as  we  can  learn,  has  never  been  distinctly  presented  tber  his  title  Is 

and  determined.     It  would  seem  to  depend  on  the  other  absolutely  void 

question — whether  the  effect  of  the  rule  as  to  lU  pendens  feet,  is  a  qaesi 

is  given  in  analogy  to  the  same  rule  in  a  real  action  at  fwn(ofnore"t 
*  .     .  ?  .        I      i^  r  A  1        ^mr.      .    .       importance)not 

law,  as  intimated  by  the  Court  oi  Appeals  of  Virginia,  known  to  have 

or  to  the  liens,  in  favor  of  different  judgments  or  exe*  TOjIwirT'tel 
cutions.     The  enquiry,  however,  has  more  of  nicety,  cUne  to  the  o* 
than  substantial  utility,  for  if  the  result  of  the  suit  con-  J'thle*b"!iSS!l 
eludes  the  question  of  right,  between  the  purchaser  and  lately  void, 
complainant,  as  though  the  purchaser  had  l)een  a  party 
to  the  suit,  it  must  be  conclusive  between  them  in  any 
other  litigation  concerning  thejactual  right  to  the  pro- 
perty ;  and  it  can  be  of  little  moment,  though,  in  legal 
contemplation,  the  mere  naked  title  should  remain  with^ 
Vol.  II.  52 
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Fall  Term    the  purchaser,  at  he  can  exert  it  for  no  beneficial  piir» 
pose  whatever.     Though  there  are  cases  and  dida  that 
seem  to  give  countenance  to  the  idea,  that  the  title  does 
so  remain  with  the  purchaser,  yet,  it  is  difficult  to  un- 
derstand how  this  can  be,  without  putting  at  hazard  the 
whole  doctrine  as  to  the  effect  of  lis  pendent  in  favor  of 
the  complainant ;  for  it  is  well  settled,  that  a  decree  is 
not  notice,  and,  as  after  decree  there  is  no  longer  a  fit 
pendens^  the  purchaser  mi^ht,  after  decree,  successfully 
alienate  to  an  innocent  third  person,  so  as  to  defeat  the 
result  of  the  complainant's  suit ;  which  would  admit  the 
very  mischief  the  rule  was  made  to  obviate.     This  how- 
ever, is  an  enquiry  not  necessarily  called  for  in  this  case; 
for,  according  to  the  doctrine  of  Scott  vs.  MeJUiUan  and 
^cunmitowi  ^^^^  ^'  Cokman,  the  institution  of  the  suit  by  the  cred- 
Mtatetotbesa-  itor,  gives  a  specific  lien  upon  the  property  which  he 
deSfc^^  a  «««ks  to  subject  to  his  judgment.     The  effect  given  to 
lieoapoDtbeo-  it,  of  squeezing  out  subsequent  execution  levies,  could 
ing  withthelnl  o"ly  h^^c  been  given  on  the  idea,  that  the  institution  of 
•titntion  ofthe  the  suit  created  a  specific  lien  similar  to,  and  with  the 
reaehingallsab-  like  effect  of,  the  lien  of  an  execution,  which  overreach- 
m!c«iii^Lv7"  c*'*''^ ''y®'*t5®"»*^*^**'8  8"*^*^fl"^"^  »'ic"»*'ons.  There 
is  no  superiority  of  equity,  as  between  the  contending 
creditors.     Each  has  equal  right  to  make  his  debt  out 
of  the  debtors  property.     The  priority  is  only  gained, 
by  virtue  of  the  priority  in  point  of  time,  in  obtaining 
the  lien.     The  suit  is  not  the  mere  enforcement  of  a  di- 
rect lien  upon  the  property,  but  itself  originates  and  con- 
stitutes the  lien,  to  effectuate  which,  to  the  extent  allow- 
ed, it  is  obviously  indispensable,  to  make  the  decree  and 
the  proceedings  under  it  relate  back  to  the  institution  of 
the  suit.     Subsequent  purchasers  under  execution  can 
stand  in  no  better  attitude,  than  mere  pendente  Kte  en- 
cumbrancers of  an   equity  of  redemption,    who,  it  is 
well  settled,  the  complainant  need  not  bring  before  the 
court. 
To  a  K«  pen-      Notwithstanding  the  distinction  pointed  out  as  to  the 
and'to^'a^nr-  *^^  classes  of  cases,  yet  as  to  the  degree  of  diligence  with 
chaser  with  no-  which  they  should  be  prosecuted,  in  order  to  secure  the 
tiM  of  aa  out-  bgncfit  of  the  lien  or  Us  pendens^  they  should  be  govern- 
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ed  by  the  same  rule  or  principle.     Whilst  affording  this    Fall  Term 
lien,  which  is  a  mere  creature  of  the  court,  in  favor  of       ^^^' 
the  couiplaininsr  creditor,  it  is  most  manifestly  proper, 
that  he  should  be  held  to  at  least  the  same  diligence  in 
prosecuting  his  suit,  as  is  required  to  entitle  a  party  to 
the  benefit  pf  his  Us  pendens.     It  remains,  therefore,  to  thT  Mm?)!!j« 
determine  the  effect  of  the  imputed  laches,  and  of  the  attodUigeneet 
abatement  of  Wilson's  suit,  as  to  Ezekicl  Benbrook.         ^^^^' 

It  is  snid  by  several  writers,  that  in  order  to  affect  a  A  pending  snit, 
purchaser,  there  must  be  a  close  and  continued  prot>ecu-  [^  J^aity^!!nuit 
tion  of  the  lit  pendens.     This  has  been  said,  as  is  presum-  ^  ^*^^  proae- 
ed,  mainly  upon   the  authority  of  Preston  vs.  Tubbin^  I   ^^^^  ^^ij  ^l. 
Vem.  286  ;  as  no  other  case  is  found  cited  in  support  of  «««»».  ^  P«^ 
tlie  doctrine,  or  in  which  it  has  been   distinctly  acted  ger  from  being 
upon.     In  that  case,  there  is  an  observation,  that  there  ^^^^^'  ^f^ 
ought  to  be  a  close  and  continued  prosecution  of  the  Us  diiigenoe  b  re- 
pendens ;  but  it  seems  to  be  the  observation  of  the  repor-  ^^*  ^JS!? 
ter  merely,  made  for  the  purpose  of  indicating  what  the  eionemajbeal* 
case  decides.     But  the  case  decides  nothing  more,  than  I^^^J^.^ 
that  the  pendency  of  a  suit,  at  the  time  of  purchase,  fined:  cnlpabU 
does  not  affect  the  purchaser  with  notice,  in  any  new  ^^e^dMcrip! 
suit,  the  first   having  been  dismissed  or  discontinued,  tion  of   oim. 
Lord  Bacon's  rule,  which  probably  was  the  fountain  of  be  fatal.— Aad, 
all  this  doctrine,  by  requiring  that  the  suit  should  be  in  — 
full  prosecution  at  the  time  of  the  purchase,  would  seem 
to  intimate,  that  there  is  a  degree  of  intermission  in  such 
prosecution,  which  will  deprive  the  complainant  of  the 
protection  of  the  rule.     All  the  writers  concur  in  this 
idea ;  but,  what  degree  of  intermission  will  have  this 
effect,  it  is  impossible  to  ascertain  from  them,  with  any 
distinctness.     In  a  case  decided  by  Lord  Clarendon,  and 
cited  with  approbation  by  Lord  Nottingham,  the  bill 
was  filed  in  1640,  abated  by  a  death  in  1648,  the  pur- 
chase made  in  1661,  and  the  bill  of  revivor  not  filed 
till  1662 ;  still,  the  purchaser  was  held  bound.     But 
this  case,  when  subsequently  cited,  has  been  accompani- 
ed with  the  indication  of  decided  disapprobation ;  and 
Mr.  Sugden  says,  it  was  attended  with  circumstances, 
that  strip  it  of  all  character  as  an  authority  u|N>n  the 
point  in  question.    The  casq  was  cited  by  Sir  William 
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Where  a  anil 
baa  been  insti- 
tuted to  subject 
an  estate  to  the 
satisfaction  of  a 
debt,  and  a  de- 
fendant dies,  if 
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fails  to  revive 
th*  suit  within 
«  reasonable 
time,  he  mav 
lose  the  benem 
of  the  Jien  crea* 
ted  by  the  so  it; 
and  one  who 
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estate  between 
the  abatement 
and  revivor,  but 
qjQjp  a  lapae  of 


Grant,  in  Winchester  vs.  Pomm,  1 1  Fes.  200,  to  shew 
Lord  Nottingham's  opinion^  that  it  made  no  difference, 
though  the  purchase  was  during  an  abatement  of  the 
suit,  if  afterwards  revived  and  prosecuted  to  a  decree  ; 
but,  at  the  same  time,  gave  it  as  his  own  opinion,  that 
in  such  case,  there  would  be  great  difficulty  in  holding 
the  purchaser  bound  ;  without  however,  suggesting  any 
reason  for  such  difficulty.  Mr.  Sugden,  alter  noticing 
this  intimation  of  opinion,  suggests,  ^^  that  if  ever  the 
point  should  call  for  a  decision,  it  will  probably  turn 
upon  the  question,  whether  the  plaintiff  was  guilty  of 
laches  in  reviving  the  suit." 

It  was  held  by  Lord  Redesdale,  that  a  purchase  made 
after  the  dismissal  of  a  bill,  was  subject  to  the  final  dis- 
position of  the  cause  in  the  house  of  Lords,  provided 
an  appeal  was  afterwards  taken,  and  such  is  the  receiv- 
ed doctrine  in  England.  We  perceive  no  satisfactory- 
reason  why  a  purchaser  during  the  temporary  abate- 
ment of  a  suit,  should  not  be  affected  in  the  same  way. 
A  suit  like  this,  can  with  equal,  if  not  greater  proprie- 
ty, be  said  to  be  pending,  after  an  abatement  by  death, 
than  after  decree  and  before  appeal  in  England,  or  writ 
of  error  in  this  country.  The  question  seems  properly 
resolvable,  as  suggested  by  Sugden,  into  an  enquiry 
whether,  the  complainant  was  guilty  of  culpable  neg- 
ligence, in  reviving  his  suit. 

As  to  the  negligence  objected  to  in  this  case,  we  are 
not  prepared  to  say,  nor  does  our  experience  of  the  or- 
dinkry  progress  of  a  chancery  suit,  in  this  state,  author- 
ize us  in  saying,  that  from  May.  1825,  when  the  subpce- 
na  was  served,  till  April,  1828,  when  Watson  obtained 
bis  deed,  there  was  that  lapse  of  time,  which,  unexplain- 
/ed,  would  of  itself  amount  to  such  laches,  as  to  deprive 
the  complainant  of  the  benefit  of  the  rule. 

But  the  delay  in  reviving  the  suit,  of  nearly  two 
years,  to  the  time  when  Watson  completed  his  pur- 
chase, and  of  more  than  two  years  to  the  time  of  revi- 
vor, without  any  step  taken  towards  a  revivor,  and 
without  any  explanation  or  excuse  shewn  for  the  de-^ 
lay.  Is  of  a  diferent  character.     If  such  delay,  for  two 
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years,   does    not    need    explanation,  we  should    have    Fal!  Term! 
much  difficulty  in  saying  what  length  of  delay  would       18  34. 
require  it.     No  satisfactory  reason   suggests  itself,  for 
saving  it  from  the  inculpation  of  gross  and  wilful  neg- 
ligence.    We  are,  therefore,  bound  to  say,  that  there 
was  not  such  a  prosecution  of  Wilson's  suit,  as  entitles  ^^Jljch  it  rn^rb" 
him  to  the  protection  of  the  rule,  and  that  his  decree,  prima    fade, 
and  purchase  under  it,  cannot  be  jiermitted  to  overreach  [gvived,*   may 
and  avoid  the  conveyance  to  Watson.    The  rule,  though   hold  it  noiwith- 
necessaryand  indispensable,  has  ever  been  deemed  harsh  p^d^mBubse- 
and  rigorous,  in  its  operation  against  bona  fide  purcha-  quently   reviv- 
sers ;  and  it  is  said,  that,  in  England,  if  the  complain-  comp^ot     can 
ant,  "  make  a  slip  in  his  proceedings,  the  court  will  not  "^^^^    ^  e<>°^ 
assist  him  to  rectify  the  mistake."     We  deem  it  strictly  delay  m  revW- 
proper,  that  he  should  be  held  to  something  like  reason-  ^"S- 
able  diligence  in  the  prosecution  of  his  suit,  to  entitle 
himself  to  the  protection  of  the  rule. 

The  judgment  must  be  reversed^  with  costs,  and  the 
cause  remanded,  with  directions  to  again  submit  it  to  a 
jury,  pursuant  to  the  terms  of  the  agreed  case,  and  with 
instructions,  that  upon  the  facts  agreed,  Watson's  pur- 
chase is  valid,  and  that  he  thereby  obtained  the  title  of 
Ezekiel  Benbrook  ;  and  to  permit  Wilson,  if  he  can-do 
so  satisfactorily,  to  adduce  proof  in  excuse  of  the  delay 
in  reviving  his  suit  against  the  heirs  of  Benbrook. 
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Fall  Term 
18  84. 


Assumpsit.  Early  VS.  McCart. 

[Mr.  Crittenden  for  the  Appellant ;  no  sppeAnuice  for  Defendant.] 
From  the  Circuit  Court  for  Flemivo  Couktt. 
November  8.    Chief  Justice  Robertsoh  delivered  the  Opinion  of  the  Court 

The  action,  Earlt,  as  endorsee,  sued  McCart,  in  oisumpsit,  on  Uie 

form  ofthebill  foHowine  instrument,  treated  and  described  in  the  dec- 
■ued  upon,  de-    ,         .       °  .    i       t   .  ..•     i.         ,  r.  a, 

claratioD,    and  laration,  as  an  inland  bill  of  exchange  : — ^^Pay  to  Alex- 

decision  of  the  ^nder  and  Stockton,  or  order,  two  hundred  and  fifteen 
circiil  court.  '  '  ,.         , 

dollars,  and  I  will  credit  your  note   to   me  for  that 

amount,  due  on  the  25ih  instant — value  received. 

August  24th,  1833. 
To  Mr.  John  Andrews.  } 

Sherburn  Mills.  ^  Robert  McCari.'' 

On  which  was  the  following  endorsement  : — towit, ' 
^^Pay  the  within  to  Jacob  D.  Early,  fur  value  received." 

Jllexander  and  Stvcklon. 
On  demurrers  to  pleas  filed  by  McCart,  the  circuit 
court  decided,  that  the  declaration  was  insufficient; 
first  J  because  the  instrument  declared  on  was,  in  the 
opinion  of  that  court,  an  order  drawn  on  a  particular 
fund,  and  was  not,  therefore,  a  bill  of  exchange ;  and 
second^  because  there  was  no  averment  of  consideration. 
And  thereupon  judgment  was  rendered  against  the  plain- 
tiffin  the  action,  now  appellant. 

As  the  sufficiency  of  the  declaration  is  neither  ques* 
tioned,  nor  questionable,  in  any  other  respect,  we  will 
only  consider  the  objections  which  seem  to  have  influ- 
enced the  judgment  of  the  circuit  court. 
Inserting  in  a      First.  Although  it  may  be  presumed,  that  the  drawer 
billofexchaoffe,  drew   on  the   drawee,   for  a  debt,  and  only   in  con- 
the'dr^^  wUl  sequence  of  that  indebtedness ;  nevertheless,  as  the  mon- 

credit  the  draw 

ee's  note  with  the  amount,  does  not  make  it  a  bill  drawn  on  a  particolar  fund  ;  it  leaves  the 

drawee  to  pay  at  he  can,  and  at  all  eveota ;  and  does  not  afiect  the  njercantile  character  of 

the  bill. An  order  on  a  pHrticalar  fund,  the  payment  depending  on  the  sufficiency  ot  the 

fiind,  is  not  a  valid  bill  of  exchange  ;  but  if  it  is  payable  at  all  events,  not  upon  a  condi- 
lion  or  contingency,  though  it  may  refer  the  drawee  to  a  particular  fund  for  reimbnrBcment, 
it  is,  to  all  intento,  a  bill  of  exchange. 
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ey  or  other  means  of  the  drawee,  with  which   the  debt     Fall  Term 
would   be  paid,   or    the  bill    honored,  could   not   be        18  84. 
deemed  a  /tinrf  of  the  drawer^s,  the  document  cannot  be       ^^^^l/JT' 
considered  an  order  drawn  on  a  particular  fund ;  but  vs. 

should  be  deemed  a  bill  drawn  on  the  general  credit  of  ^^^^^^' — 
the  drawer.  It  has  all  the  requisites  of  a  bill  of  ex- 
change ;  it  is  negotiable  on  its  face,  and  is  payable  with- 
out any  contingency.  ChiUy  on  Bilby  seventh  American^ 
Mw  FbrJb,  Edition,  from  41  to  50  inclusive.  The  refer- 
ence to  the  drawee's  indebtedness  should  be  considered 
as  only  a  desii^nation  of  the  mode  of  reimbursement  or 
indemnity. — lb,  49.  And,  even  if  the  bill  should  be 
deemed  to  have  been  drawn  on  a  particular  fund,  still, 
as  that  fund  was  certain,  and  the  event  on  which  the 
payment  deponed,  to  wit,  the  drawee's  indebtedness  at 
that  time,  or  before  the  time  of  payment,  is  stated  to 
be,  or  may  be  presumed  to  be,  equally  certain,  it  is  a 
good  bill  of  ezchancre.  lb.  47—8—9 ;  Bank  of  Kentucky 
vs.  Sanders  J  3  Marshall  184. 

Second.    As  the  document  is  a  bill  of  exchange,  the  Aoonsideratioa 
^    -'  .  1      4-  4  r  for  a  bill  of  ex- 

averment  of  a  consideration  was  not  necessary  ;  because,  change,  'w  im- 

according  to  the  pol  icy  and  doctrines  of  mercantile  law,  P'*^"^  n«|J 

a  consideration  is  implied,  and  need  not  be  averred  in  a  in  the  declara- 

derhration  on  a  bill  of  exchange.  **<>"• 

Unless,  therefore,  one  of  the  pleas  be  good,  the  judg- 
ment of  the  circuit  court  was  erroneous. 

If  either  plea  be  good,  it  is  that  which  avers,  that  the  Toan  action  on 
bill  was  procured  from  the  drawer  by  fraud,  and  with-  defendanr  who 
out  any  consideration.  Although  that  plea  is,  in  effect,  P?^^^ }?  ^^ 
but  the  general  issue  of  non  assumpsit,  it  will  not  now  be  orTant'ofcon- 
objected  to  on  that  ground.  But,  whether  it  be  consid-  jjf*"**®°j""j[ 
ered  as  a  plea  of  fraud,  or  of  no  consideration,  or  of  fence.  Against 
both,  however  deficient  it  may  be  in  form,  it  is,  in  our  S^'^J^TJ^J^J; 
judgment,  more  fatally  so  in  substance.  qa«nt  endorsee, 

Although,  as  between  the  immediate  parties  to  a  bill,  JJJI^**  obS! 
as  drawer  and  payee,  endorser  and  endorsee, — fraud,  or  the  bill,  for  a 
want  of  consideration,  may  be  a  good  defence ;  such  deration,  ^fore 

it  was  due,  or 
any  suspicions 
eirearostaBce  appeared,  such  a  defence  will  not  avail :  but  proof  of  fraud,  or  want  of  con- 
sideration, will  put  it  opon  the  plaintiflfto  prove  that  hp  ia  an  innocent  holder,  for  a  valua- 
ble consideration.  Gaming  and  usurions  considerations  are  exceptions  to  the  general  rule, 
and  render  the  bill  antirely  void— even  in  the  hands  o(n,  bona  fide  bolder,  without  notice. 
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Fall  Term     matter  is  not  available  as  between  the  drawer  and  an  tit' 

*  ®  *  **  *       nocent  endorsee,  or  holder,  for  a  valuabk  consideration^  to 

Early        vhom  tlie  bill  had  besn  transferred  before  its  time  of  payment 

ys.  iiad  elapsed^  or  before  it  had  been  othenrise  degraded  or  render- 

^^ —  ed  suspicious.     This  is  the  well  settled  doctrine  of  the 

kx  mercatoria  applicable  to  such  cases.  Clotty  on  Bills 
86—6  ;  3  Kent's  Com.  "iS— 80 ;  1  Wheaton's  Selttyn^  262— 
266. 

The  same  authorities  and  others,  however,  abundant- 
ly show,  that  proof  of  fraud,  or  of  no  consideration, 
or  of  an  illegal  consideration,  as  between  drawer  and 
payee,  or  any  otlter  proof  tending  to  throw  suspicion 
on  the  title  of  the  endorsee,  will  throw  on  him  the  bur- 
then of  showing  that  he  is  an  innocent  holder,  for  a  val- 
imble  consideration.     A  gaming,  or  usurious  considera- 
tion, is  an  exception  from  the  general  rule,  because,  as 
each  of  them  is  declared  by  statute  as  sufficient  to  ren- 
der the  bill  altogether  void,  either  will  be  a  good  de- 
fence even  against  a  bona  fide  endorsee  for  valuable  con- 
sideration. 
A  "plea  of  fraud,       ^"^  though.  Under  the  general  issue  of  non  assumpsit^ 
or  of  want  of  proof  of  fraud,  or  of  no  consideration,  as  between  the 
transaction  on  drawer  and  payee,  might  have  imposed  on  the  plaintiff 
a  bill  of  ex-  in  this  action  the  burthen  of  showing,  that  he  was  a  hol- 
any  other  party  der  for  a  Valuable  consideration  and  without  notice,  we 
***ho  ^^"h  ^Tr  ^^^  ^^  ^^^  opinion,  that  the  special  plea  of  fraud,  or  of 
recpiv  dthebiir,  uo  Consideration,  is  insufficient,  and  does  not  require  a 
avern    ^^^^^  replication,  because,  admitting  every  allegation  which 
fraud,  or  want  it  contains.  Still  it  may  not  bar  the  action.     Such  a  plea 
tion,*^ver*^that  should,  in  addition  to  fraud,  or  want  of  consideration, 
the  pltf.   gavo  aver  that  the  endorsee  had  given  no  value,  or  had  notice 
or  tjSarhe^  had  ^^  ^^^  fraud,  or  notice  that  there  was  no  consideration, 
notice  of   the  and  that  the  bill  was  not  drawn  for  the  accommodation 
that  thera^waa  of  the  payee,  SO  as  to  show  that,  if  the  allegations  of  the 
no    conaidera-  pica  be  true,  or  lie  admitted,  the  action  cannot  be  main- 
bill  not  drawn  tained.     The  plea  in  this  case  contains  no  such  aver- 

for  the  «ccom-  ment ;  and  we  are  therefore  of  the  opinion,  that  it  is 
modation  ol  the   .  '  .  ,    ,  .        ,  .     . «,  ,  , 

payee.  insufficient,  and  that  the  plaintiff  was  not  bound  to  re- 

ply to  it. 

Wherefore,  the  judgment  must  be  reversed,  and  the 
cause  remanded  for  a  new  trial. 
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Fall  Term 
1884. 


Gregory  vs.  The  Commonwealth.  Ikdictmeht. 

[Mr.  C.  A.  Wickliffe  for  the  Plaintiff:  Atto.  Geo.  Moreheadfor 
the  Commonwealth.] 

From  the  Circuit  Coortfor  Washington  County. 

Chief  Justice  Robertson  delivered  the  Opioien  of  the  Conrt^    Novembers, 

This  writ  of   error  is  brought  to  reverse  a  judg:ment,  The    act    (of 

for  ninety  sii  dollars,  on  an  indictment  against  Godfrey  !?j?||*''^^*^"* 

Ore$rory,  for  inakinv  and  continuing:,  for  a  specified  pe-  declares  tkat-l 

riod,  afence  in  a  common  highway,  whereby  the  said  fence^^all  *  be 

hi;;hway  was  obstructed.  be  madeacroea. 

The  indictment  concludes  with  the  words  ^^a^ainst  jlc '"JchiX  ^ihe 

the  statute,  in  such  cases  made  and  provided."     The  on*»  owner  or  ten^ 

ly  statute  which  conid  apply  to  suih  an  obstruction  as  ^y^^\\  pi^y>*  the 

that  charered,  is  a  statute  of  1797,  declaring  that  "when'  penalty:  no  o- 

any  fence  shHil  be  made  across  or  in  any  public  road,  made  liable,  4* 

tiie  oimer  or  tenant  of  the  land  shall  pav  six  shillinss  for  "**    indictment 

i.         •  •  .    1.  .  .  ,  „   can    be    roam- 

every  twenty  four  hours  the  same  shall  be  contmued."  tained    under 

The  indictment  does   not  contain  a  char^  which  can  '*'  ^^*  "°'®JJ 

be  deemed  a  violation  of  thut  enactment,  because,  waiv-  theaccntiedwaa 

ing  other  reasons,  it  does  not  allege  or  show,  that  Greg-  JenaM^o?  the 

cry   was  either  the   owner   or  tenant   of  the  land   on  land. 

which  the  fence  was  made.     Unless  he  was  the  owner  A  fence  io  a 

or  tenant,  he  was  not  indictable  under  the  statute  ;  and,  JJIn^'Vcoml 

therefore,  the  circuit  court  erred  in  instructing  the  jury,  mon  law  ;  and 

that  they  were  bound  to  find  against  him,  six  shillings  it*,n'I[y*he  ^^eA 

for  every  twenty  four  hours.  andimpriaoned. 

But  the  facts  charged  amount  to  a  nwsance  at  common  An  indictment 

law  ;  and  it  U  now    well  settled,   that  the  conclusion  ^Jr^'d^im^biT 

^^against  the   statute"  may  be   rejected  as  surplusage,  an    offence  at 

when,  although    the  indictment   is  professedly  framed  S^not"withhI 

upon  a  statute,  yet  the  facts  charged  are  not  sufficient  anyatatnte.na? 

he  maintni  >  d, 
notwith^Btand- 
ing  it  conclude*  '  against  the  f^tatnte  in  Anch  cnMs  made  and  prorrded  :*  as  that  may  be  re- 
jected, as  ivarpIasacR. The  '^onrt  of  Xppeais  hna  no  iiiri?idirtion  of  any  criminal  or  penal 

case  in  which  iinpri^onment  may  he  impoflcd.     An  indirtnient  fur  ohstmcting  a  hiffhway, 

at  common  law,  18  mich  a  caae A  writ  of  error  in  a  caaae  where  the  Court  of  Appeal* 

has  no  iarisdiaion,  wUl  be  qnaahed* 

Vol.  II.  63 
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.Fall  Term    under  the  statute,  but  amount  to  an  imiictahle  offence 

1^*^*       at  common  law;  and  that,  ori  inch  indictment,  there 

Tk^^^ComUh  ^^i'  ^  ^  ^^^^^  ^"^'  conviction,  according  to  the  common 

▼f.,  law.     1  ChiUy's  Criminal  Law,  1888. 

Uopkim.  1^  |g  equally  well  settled,  that  the  common  law  pun-* 

ishment  for  obstructing  a  common   highway,  is  fine  and 

impristmmtnt,     1   Hauk.  Pleat  of  the  Crotcn^  695 ;  Rutul 

an  Crimes^  S06. 

And  it  has  been  frequently  decided,  that  this  court  has 
no  jurisdiction  in  a  criminal  or  |)enal  case,  in  which  tin. 
priionment  is  any  part  of  the  penalty  or  punishment  for 
the  offence  charged. 

Consequently,  as  the  indictment  charges  an  offence, 
not  punishable  by  any  statute,  but  which  is  a  violation 
of  the  common  law,  and  as  the  punishment  for  the  of- 
fence charged  is  fine  and  imprisofiment  the  judgment  of 
the  circuit  court,  although  evidently  erroneous,  cannot 
be  revised  by  this  court. 

Wherefore,  the  writ  of  error  must  be  quashed^  for 
want  of  jurisdiction  in  this  court. 


iffiicTMEKT.  The  Commonwealth  vs.  Hopkins. 

[Atto.  Gtn.  Morehead  for  th«  Commonwealth :  Mr.  M.  C  Johnfloa  lor 
the  Defendant] 


FmoM  THE  Circuit  Court  por  Fayette  Couittt. 
Nenftmber  8.       Judge  Umderwood  delivered  the  Opinion  of  the  Court. 


Upon  the  trial 
or  one  indicted 
•a  a  common 
camhler,  evi- 
denoithat  **ho 
waa  and  u  by 
reputation  a 
coiitmon  gam- 
bler," ia  not 
admiaaible:  hii 


Hopkins  was  indicted  as  a  common  gambler.  Upon  the 
trial,  the  attorney  for  the  commonweahh  introduced  a 
witness^  and  offered  to  prove  by  him,  that  the  accused, 
^^wasand  is  by  reputation  a  common  gambler.''  The 
court  decided)  that  such  evidence  was  incompetent,  and 
excluded  it.  On  this  point,  we  concur  with  the  circuit 
court* 
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It  is  the  general  course  of  conduct,  in  pursuing  the    Fall  Term 
business  or  practice  of  unlawful  gaming,  which  consti-       18  34. 
tutes  a  commun  gambler.     A  man^s  character  is,  no  doubt,   TheTcomUh 
formed  by,  and  results  from,  his  habits  amd  practices;-         vi*. 
and  we  ni^y  infer,  by  proving  his  character,  what  his   -  ^opktns,^ 
hiibits  and  practices  have  been.     But  we  do  not  know  ^^^.^^^^  ^ 
any  principle  of  law,  which  sanctions  the  introduction  to  bti proved.-- 
of  evidence  to  etjtablish  the  character  of  the  accused,  (•^'*'«*^2.) 
with  a  view  to  convict  him  of  offending  against  the  law, 
upon  such  evidence  alone.     If  the  statute  had  made  it 
penal  to  possess  the  character  of  a  common  gambler,  the 
rejected  testimony  would  have  been  proper.     But  we 
apprehend,  that  the  question  whether  a  man  is,  or  is 
not,  a  common  gambler,  depends  upon  matters  of  fact — 
his  practices,  and  not  his  reputation  or  character  ;  and 
therefore, 'the  facts  must  be  proved,  as  in  other  cases. 

The  attorney  for  the  commonwealth  offered  to  prove  Evidence  of  a 
by  a  witness,  that  the  accused  ^^had  played  at  cards  for  of  unlawtul  ga- 
nioncy,"  since  February,  1833,  and  before  the  finding  Se'^/^^^f^^ 
of  the  indictment.  The  court  rejected  the  evidence,  the  trial  of  one 
and  we  think  erroneously.  H»w  niany  acts  there  were,  ^^y'^^n  can^ 
of  playing  and  lietting,  or  the  particular  circumstances  bier,  and,  with 
attending  each,  cannot  he  told,  in  as  much  as  the  witne:^s  gtancee.^e.  "g. 
was  not  allowed  to  make  his  statement.  £very  act,  that  he  display- 
however,  of  playing  and  betting  at  cards,  which  the  tes-  pieweottf   &&* 

timonv  might  establisih,  would  have  laid  some  founda-  o»«ght  warrant 

....  .11.  I    .  •       .      a  conviction;— 

tion  on  which  the  venire  could  have  rested,  in  commg  to  while  proof  of 

the  conclusion  whether  the  general  conduct  and  practi-  "J-""}^*^**^*^ 
ces  of  the  accused  did,  or  did  not,  constitute  him  a  com-  coiupaniedwith 
mongambUr.     One,  or  a  few  acts,  of  belting  and  playing  ^^t^^*^ 
cards  might  be  deemed  insufficient,,  under  certain  cir*  Miedu lawful cal 
cumstances,  to  establish -the  offence.     For  instance,  if  pSJ'ed'for  ^ 
the  accused,  during  intervals  between  the  times  he  play-  tiuie,michtnot. 
ed  and  bet,  was  attending  to  some  lawful  business — his 
farm,  his  store,  or  his  shop,  it  might  thereby  be  shown, 
that   his    playing  and   betting  were  for   pastime  and 
amusement  merely.     Under  such  circumstances,  the  evi- 
dence might  fail  to  show,  that  the  accused  was  a  com- 
mon gambler.     Thus,  while  many  acts  of  gaming  may 
be  palliated,  so  as  to  show  that  the  general  conduct  and 
practices  of  an  individual,  are  not  such  as  to  constitute 
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Fall  Term    liim  a  common  gambler ;  on  the  other  hand,  a  single  act 

18  8  4.       mi^y  \^  attended  with  such  circumstances  as  to  justify  a 

TwT'^CoTO'lA  conviction.     For  example,  if  an  individual  jilays  and 

▼1.  bets,  and  should  at  the  time  dibplny  all  the  apparatus 

Hopkini. —  ^f  ^^  open,  undisgui^ed,  common   gambler,  it   vvouid 

be  competent  for   the  jury,  although  he  was  an  entire 

stranger,  to  determine  that  he  fell  within  the  provisions 

of  the  statute.     The  precise  nature  of  the  acts  whiih 

the  testimony  would  have  disclosed,  had  it  tien  heaid, 

is  unknown;  but  we  perceive  enough  to  couMme  us, 

that  it  was  relevant,  and  ought  to  have  been  heard. 

Thefaets  which       The  attorney  for  the  commons eHilh  c^llereU  to  prove 

S*evidcnfe*a-  ^y  a  witness,  that  the  accused  hud,  within  the  ptnod 

gainst  one  in-'  aforesaid,  set  up  and  kept  faro  bankfr  and  othei  guu.iiig 

nio!r*  Mmbier"  ^a^^'cSj  *^  which  money  was  bet,  and  won  anu  lust,  at 

are  not  merely  places  without  the  county  ol  Fa}eite.     Ihe  touil  ue- 

ted'wU^m  the  <^i<icd,   that  the  commonwealth   could    piu\e   no  s»uch 

eooDty    where  famine,  except  it  had  taken  pliue  within  the  count\  of 
the  bill  is  found;  fi         T         .  i      •     i-  .  .  .  '     j 

itmaybeahown  l^ayette.  Where  the  indictment  was  iound,  anu  eiciuciea 

thathehadkept  jhe  testimony.     In   this,  the  court   cleaily  eiied.    It 

a  faro  bank  or  y.  '  ...  ir 

gamingtable, or  makes  no  dilterence  where  the  guming  takes  place.  11 
^uUtYofunhw-  *  P^"<>"  '**'*  gamed  until  he  is  a  common  gan.bler,  wilh- 
ful  gaming,  in  out  the  coupty  ol  Fayette,  he  may  go  to  that  i  ount)  lor 
the  purpose  oi  continuing  his  practices.  In  such  case, 
it  was  the  object  of  the  statute  to  arrest  him  as  soon  as 
possible  by  conviction;  and  requiring  the  bond  piovid- 
ed  for  in  the  sixth  section  of  the  act  of  1833.  The  testi- 
mony should  have  been  admitted. 

Judgment  reversed,  with  costs,  and  cause  remanded 
for  a  new  trial. 


other  counties. 
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Fall  Term 
1S84. 

Banton  and  Wife  against  Campbell's       chancery. 
Heirs,  &c. 

[Mr.  Turner  for  Plaintifii :  Mr.  Owslej  for  DerendanU.} 

From  th£  Circuit  Court  for  Madison  Countt. 

Chief  Jastice  Robertson  delivered  the  OpinioD  of  the  Court.   November  10. 

On  a  bill  in  chancery,  filed  by  John  Banton  and  his  Statement  of  the 
wife,  who  i8.one  of  the  heirs  and  distributees  of  Samii-  «»■•»*»<*  v*^"- 

'  008  orders  and 

el  Campbell,  deceased,  against  her  co-heirs  and  codis-  decrees.madeat 

tributees,  for  a  partition  of  the  land,  and  distribution  of  ?n*^iht°prog^^^^ 

the  slaves  and  personalty  to  which,  as  heirs  and  distrib-  of  the  sun,  in 

utees,  they  were  entitled,— the  circuit  court,  in  1823,  jow~thereverI 

directed  a  sale  of  the  slaves,  preparatory  to  distribu-  Bal  of  all    of 

lion  ;  and  in  1824,  decreed,  that  eight  of  the  ten  heirs  ^d^s'^raoine 

(two  of  the  ten  having  received  advancements  in  land,  of  which,  the 
,  .   .      ,  1.        1  t  •    .      ■         I  X  •      rtatute  of  linu- 

which  they  refused  to  throw  into  hotchpot,)  were  enti  tations,  barring 
tied  to  partiti  on  of  the  land  remaining  for  partition,  ''"**  a^/"^^' 
and  appointed  commitisioners  to  make  the  allotments. 
In  1825,  the  land  having,  in  the  mean  time,  been  allot- 
ted, and  the  slaves  sold,  in  pursuance  of  the  former  de- 
crees, the  allotments  and  the  sale,  as  reported  to  have 
been  made,  were  approved  and  confi^rmed ;  and  there- 
upon, the  court  decreed,  that  deeds  of  partition  should 
be  made,  andethat  the  ten  distributees  were  entitled  to 
distribution  of  the  |)ersonalty,  and  of  the  proceeds  of 
the  sale  of  the  slaves ;  and,  for  effectuating  the  latter 
decree,  appointed  commissioners  to  settle  with  the  per- 
sonal representatives,  to  ascertain  how  much  eacti  dis- 
tributee had  previously  received,  and  then  to  make  a 
just  and  equal  distribution  among  tbemoiZ.  These  com- 
mitisioners  having  reported  the  amounts  to  which  tiie 
tea  distributees  were  found  to  be  respectively  entitled, 
the  court,  at  ite  February  term,  1832,  approved  and 
confirmed  that  report ;  and  decreed,  firUj  that  the  ad- 
ministrators and  the  commissioners  who  had  sold  the 
slaves  should  pay  to  each  of  the  ten  distributees  the 
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Fall  Term    amount  tiius  reported  ;  and,  second^  that  the  administra- 
1834.       iQj.^  should  reserve  in  their  hands,  a  fund  sufficient  to 

B^tarTtc.    l^^y  ^'^  ^^*^  ^^^^^  ^^  ^'^'^  ^"^^*  "^"^  ^^^  reastmablt  fees  of 
vs.  ''cotinw/." 

^^r^%T'        '^****  ^'''^  ^'^  ^''"'^''^  brought  to  reverse  all  those  de- 

sr  ,    "  crees,  was  sued  out  in  May,  18^4,  and  the  defendants, 

Every  order  or   _     ^    ;  .  '  >  ' 

decree     made  insi.sting  that  the  decree  of  1825  was,  as  to  the  partition 

wuM.whtchdZ  ^f  ^^^  *«"^'  "^'"*  ^'>®  ^'8^^  ^^  dibtribution  of  the  person- 

cideH  upon,  and  alty  and  the  proceeds  of  the  sale  of  the  slaves  among  all 

©rtJ^^^pumw!  '^®  •^^  distributees,  so  far  final,  have,  to  that  extent, 

as  to  any  parti-  pleaded  the  statute  of  limitations, 

so  far'ftnan'an  'T**®  decree  of  1834,  and  e8|>ecially  that  of  1825,  must 

appeal  or  writ  |,e  deemed  to  have  l»een  final,  as  to  the  partition,  and 

proT^Qted  op-  the  rights  to  partition  of  the  land.     And,  in  the  jtidg- 

on  it— although  ,„g,^  ^f  t|,ig  court,  thc  decree  of  1825  should  also  be 

the  »u  It  rem  a  ma  -.      i  r  .  ■     i    •        •    • 

in  the  court  be-  deemed  to  have  been  final,  so  far  as  it  settled  the  rights 
low,  for  other  ^     distribution,  or  Ascertained  and  decided  vrho   were 

inaitera   m   the  .....  n  .         .  \    - 

bill  to  be  adja-  entitled  to  disftribution.  From  such  a  decree,  fixuig  the 
ai!d  the  thn^lo'  '**g*'^'  either  parly  might  have  appealed  at  once,  with- 
bar  a  writ  of  out  Waiting  for  an  execution  of  the  decree  by  the  com- 
a^*h  "ifrder^o^  missioners  appointed  to  carry  it  into  effect. 
decree,  is  to  be  And  we  are  of  opinion,  that  thc  coverture  of  Mrs. 
Sy^'^date-^not  Banton  did  not  prevent  the  running  of  the  statute  of 
from  the  date  of  limitations  a^aiiist  the  joint  right  ol  herself  and  hus^ 

the  la.«t  decision   ,        ,  "  .       r 

in  the  cause.       band,  to  prosecutc  a  writ  of  error. 

1  he  joint  right       Wherefore,  as  to  thc  partition,  and  the  rights  of  the 

of  husband  and  .  .....  ^       .  i         •        .  r  *^^^ 

wife  to  a  writ  parties  to  distribution,  fixed  by  the  decrees  of  1824  and 
of  error,  is  not  ^f  jggs  Jt  is  the  judgment  of  this  court,  that  the  writ 

saved  from  the     .  ...  .     ,  .  •      «  / 

bar  by  time,  by  of  crror  in  this  casc  IS  barred  by  lapse  of  time. 

the  coverture.  g^j  ^g  ^^  ^^^  actual  distribution  afterwards  made,  and 
approved  by  the  decree  of  1832,  and  as  to  the  details  of 
that  decree  itself,  in  other  respects,  the  writ  of  error  is 
not  barred. 

Tocloseacban-       '^"^^^  latter  decree  is,  in  our  opinion,  erroneous. 

eery  cause,  and       As  no  excejrtion  secms  to  have  been  made  to  the  re- 

tions  of  the  cc.  P^rt  made  by  the  commisHoners,  that  report  will  not 

to  be  carried  in    n^vv  be  enquired  into.     But,  that  being  the  ba»is  of  the 
to    eifect,     by     ,  .'J  .  .  ?  ... 

cooimissionen,  decree,  Still  It  was  erroneous  to  clos^c  the  case  in  the  cir- 

in  the  country,  ^.^j^  ^ourt,  and  leave  to  the  commissioners  the  discre- 

IS  erroneous : —  ' 

the  cause  should 

be  retained  un* 

til  the  court  is  flatiified  that  the  conimiisioners  have  paid  over  the  funds  in  their  hands  ^e. 
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tion,  of  carrying  the  intention  of  the  court  into  effect     Fall  Term 
HfterwanU,  in  the  country.     They  were  no  parties.  18  8  4. 

Andy  moreover,  it  was  erroneous  to  give  to  the  admin- 
istrator  the  discretion  to  determine  what  were  reasona-  adm'r  to  retain 
blc  fees'to  counsel,  and  to  retain  a  fund  for  that  purpose.  "  reasonable 
This  matter  ought  to  have  been  settled,  before  the  chan-  to  connsel,  lea- 
cellor  let  go  the  case;  and  he  should  have  retained  the  J^°S  drtJi^TJe 
case  in  court,  also,  until  he  had  l^een  satisfied  that  the  what  is  reason- 
commissioners  had  distributed  the  fimd  in  their  hands,  *^^®' "  •rrone- 
in  conformity  with  the  decree.  And  it  would  have  a  decree forthe 
been  more  proper,  too,  to  hare  designated,  in  the  de-  «^»*^"*>»*>on   ©^ 

•^      •      '  '  '       c»  •  money    amons 

cree,  the  amount  to  which  each  distributee  was  entitled,  heim,     should 

and  not  have  left  it  to  the  administrator  and  commis-  'aclTis^rntmed 

sioners,  to  ascertain  the  amount  from  the  report.  to:    it   should 

Wherefore,  the  decree  of  1832,  must  be  reversed,  and  "J*/  adm*re*^or 

the  cause  remanded,  for  such  proceedings  and  decree  for  commineioners, 

effectuating  the  decrees  of  1824  and  of  1826,  as,  accor-  r«)pectiTe"por- 

ding  to  this  opinion,  shall  be  necessary  aqd  proper.  ^io'^- 


Warner  vs.  Smith  and  Hart. 

[Mr.  Sayre  for  Plaintiff:  Mr.  Hunt  and  Mr.  M.  C.  Johnioo  for  Defendants.] 

Faom  thb  CiRCiriT  Court  por  Fitcttb  County. 

Jadg^e  Underwood  delivered  the  Opinion  of  the  Coart.  November  10« 

A  nonsuit  was  suffered  ;  and  thereupon  the  circuit  court  Tlie  ibrfeitare 
rendered  judgment  against  the  plaintiff,  in  favor  of  the  f/o^ibLTf^t" 
defendants,  for  seven  dollars  and  fifty  cents,  instead  bacco:  the  act 
of  one  hundred  and  fifty  pounds  of  tobacco,  and  the  ^l^^^l^  ^45^ 
costs  of  suit.  The  only  question  is,  whether  the  judg-  wasrepealedby 
ment  for  the  seven  dollars  and  fifty  cents  be  correct  *^«*^^®^*^ 
or  not. 

The  twenty  second  section  of  the  act  of  1795,  entitled 
an  act  to  establish  district  courts,  provides,  that  the 
plaintiff,  if  he  he  nonsuited,  shall  pay  the  defendant, 
forty  five  shillings,  equal  to  seven  dollars  and  fifty  cents. 
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Fall  Terra 
18  84. 

Warner 

VB. 

Smith  ^c. 


The  limited  ex- 
tent of  a  coan- 
ty, — of  which 
the  coart  takes 
notice, —  repele 
a  prennmption 
that  an  allow- 
ance was  made, 
by  the  court 
below,toapar 
ty,  summoned 
within  it,  for 
travel. 


The  twentieth  section  of  an  art  approved  Dcreinber 
19th,  1796.  entitled  "an  act  to  reduce  into  one  the  sever- 
al acts  for  preventing  vexations  suits,  and  regulalinif 
proceed ings  in  civil  ca«es,"  provides,  that  the  plaintiff. 
If  he  fail  to  prosecute  his  suit,  "shall  he  nonsuited,  and 
pay  to  the  defendant,  or  tenant,  (hesitles  costs.)  one  hun- 
dred and  fifty  pounds  of  tobacco,  &r."  We  are  of 
opinion,  that  the  latter  act  virtually  repeals  the  former, 
and  constitutes  the  only  rule  of  practice  in  cases  like 
this.  If  both  acts  are  in  force,  then  a  defendant,  where 
the  pinintiff  is  nonsuited,  is  entitled  to  have  hoth  the 
seven  dollars  and  fifty  cents,  under  the  first,  and  the 
one  hundred  and  fifty  pounds  of  tobacco,  under  the  se- 
cond ;  for  there  is  no  provision  which  limits  the  defen" 
dant  to  the  monev  alone,  or  tobacco,  without  the  mon- 
ey, as  the  defehdnnt  may  elect.  The  twentieth  section 
of  the  act  of  1'796,  substituted  one  hundred  and  fifty 
pounds  of  tobacco  for  the  seven  dollars  and  fiftv  cents, 
given  by  the  twenty  second  section  of  the  act  of  1796, 
and  since  the  change,  the  tobacco  alone  is  recoverable 
upon  a  nonsuit. 

It  is  suff^ested  that  the  judcrment  is  ri^ht,  because  the 
court  may  have  made  an  additional  allowance  to  the 
defendants,  in  consequence  of  their  residence  bein^ 
more  than  twenty  five  miles  from  the  court  house.  The 
service  of  the  process  on  the  defendants  in  Fayette, 
where  the  judgment  was  rendered,  negatives  the  truth 
of  the  position  assumed. 

Judgment  reversed,  with  costs,  and  cause  remanded 
with  directions  to  enter  judgment  in  conformity  with 
this  opinion. 
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f*all  Tenn 

1884. 


Campbell  v^.^Threlkeld.  •^•■- 

[Mesm.  Sanders  and  Depew  for  Plaintiff:  no  appearance  for  Defendant] 

From  the  Circuit  Court  for  Owen  Couktt. 

Judge  Nicholas  delivered  the  Opinion  of  the  Court.  November  10. 

Campbell  sued  Threlkeld,  in  detinue,  for  a  slave ;  and  Statemtntoftfa* 

also  filed  her  bill  against  him,  aliejsing  her  apprehension  ***^ 

that  he  would  remove  the  slave  out  of  the  state ;  upon 

which  she  obtained  an  order  requirinf^  the  sheriff  to 

take  the  slave  into  custody,  to  abide  the  event  of  the 

action  of  detinue,  u:dess  Threlkeld  would  give  bond 

and  security  to  have  the  slave  forthcominfif.     Threlkeld 

failing  to  give  the  bond,  the  sheriff  took  the  slave  into 

custody,  and  kept  him  antil  the  termination  of  the  suit, 

about  two  years  thereafter.     Campbell  failed  to  recover 

in  the  action  of  detinue,  and  her  injunction  was  ulti* 

mately   dissolved,   and  her   bill  dismissed.     Threlkeld 

then  brought  this  action  on  the  case,  against  Campbelf, 

for  the   malicious  prosecution  of  the  bill  in  chancery, 

whereby  he  alleges,  that  he  sustained  damage  in  the  loss 

of  the  use  and  hire  of  the  slave. 

On  the  trial,  he  adduced  nothing  but  the  facts  above  ^ 
stated,  conducing  to  show  tiiat  the  suit  was  malii  iously 
prosecuted  ;  and  the  defendant  thereupon  moved  an  in- 
struction as  in  case  of  a  nonsuit^  which  was  overruled. 
The  court,  also,  refused  to  f>ermit  the  defendant  to 
prove  facts  conducing  to  show,  that  the  suit  had  not 
been  instituted  through  malice. 

The  motion  for  a  nonsuit  should  have  prevailed.  It  An  tetion  for 
appears  to  be  well  established,  that  it  is  not  sufficient  pro«eeating  a 
for  the  plamtiff,  m  this  kind  of  action,  to  show  that  the  in  notrasuioed 
suit  has  terminated  in  his  favor ;  but  he  must  further-  }2itThM>l!ti!Siff 
more  sustain,  by  additional  proof,  the  essential  allega-  in  the  suit  com- 
plained of,  waf 
defeated  :  the  malice  and  want  of  prohable  eanse,  mn^  also  be  ehown.  The  defendant,  of 
oonree,  may  introdace  oTidence,  conducing  to  show»  that  ther*  wu  no  maliooyand  thai  tbert 
was  probable  canse. 
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Fall  Term    tiof>,  that  the  suit   was  tndUeiously  prosecuted,  without 
1  8  S  4 .       probable  cause.     Of  course,  it  is  com|ietent  for  the  de* 
fendant  to  prove,  there  was  no  malice,  and  that  ther# 
was  probable  cause. 

Judgment  reversed,  with  costs,  and  cause  remanded 
with  instructions  for  a  new  trial,  and  further  proceed- 
ings consistent  herewith. 


Dbtivvi.  Pate  VS.  Barrett  and  Wife. 

[BIr.  Crittendoi  for  the  PlaintiiT:  no  appooraooe  for  Defendants.] 

From  the  Circuit  Court  for  Ba^iCKivRiDGE  Coqntt. 

ifovem5«rlO.      Judge  Nicholas  deliTefed  the  Opinfon  of  the  Court. 

A  alaTe  ladeTi-  James  Mason  of  Virginia,  by  his  will,  made  the  follow- 
u?for  Hff  Sd  '"K  devise.  *  To  my  sister,  Janet  Crawford,  I  leave  my 
at  her  death,  to  mulatto  f^irl  Nelly,  during  her  life,  and  at  her  death,  to 
ffh^^^hnd^^,  leave  Nelly  to  any  of  her  chihlreu  she  may  think  prop- 
er emancipate  er,  or  free  her  by  emancipation,  as  she  pteaseth.'^ 
ter  hayinc  dLl  Samuel  Crawford,  the  husband  of  Janet,  obtained 
withoat  exerci-  Nelly  from  Mason^s  executor,  in  Virffinia,  and  brought 
acqaired^oi'a  her  with  him  to  Kentucky,  in  1809  or  1810,  and  re- 
*h^  ??***•  "IJJ  tained  possession  of  her  and  her  increase  till  his  death, 
alaverereru  to  in    18St  *,  wheo  she^  to|^ether  with  a  child  of  hers  call- 

thederiaersex    ^^  Hannah,  werc  delivered  to  Pate,  as  part  of  his  dis- 
ecutor.  ,        ,  .         . 

NoB-tftidenta  tributable  share,  in  right  of  his  wife,  of  the  estate  of 
^•f«  M'^ptod  Samuel  Crawford,  who  has  held  possession  of  them  ev- 
limttingperaen-  ^^  Since.  Janet  Crawford  died  in  1813,  without  having 
alactionii,Bntil  executed  the  power  given  her  by  Mason's  will,  of  dis- 

thev  wereplao-  <  r  i^r  il 

edbo  the  same  posing  of  Nelly. 

aMiirt5''b*\hlI       ^h^rtly  after  the  birth  of  Hannah,  in  1819  or  1820, 


i  "      •         a  pni 


•ciof  SMjand  Samuel  Crawford  gave  her  to  Mrs.  Barrett,  then  an  in- 
If'lir/rSin.t  '•"^  «"^  unmarried,  who  resided  with  him  at  the  time. 


.  lime  Bgamat 

party  who  hat  and  80  continued  till  his  death.     In  1832,  Barrett  and 
aerer  been  m  ^jjg  i„gtituted  this  action  against  Pate,  for  the  recovery 
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of  Hannah,  and  ultimately  obtained  a  verdict  and  jndg-    Fall  Tenn| 
meiit  against  biin.     Mrs.  Barrett  did  not  attain  full  age       i  8  8 4, 
till  within  five  years  next  before  tbe  institution  of  the  thertaiTamnot 
suit.     The  executor  of  Mason   continues  to  reside  in  be  carried  buck 
Virginia,  and  has  never  been  in  this  state.  ot^rtact. 

Upon  proof  conducing  to  show. the  foregoing  facts,  a pnity hoJcUng 
the  court  instructed  the  jury,  that  if  Nelly  was  in  Sam-  J^^jJ**^®  ^^ 
U(*l  Crawford's  possession  for  five  years  next  before  his  oth«r,  giv<M  it 
death,  he  claiming  her  as  his  own,  and  exercising  acts  HJ^'^^J^ 
of  ownership  over  her,  that  this  vested  the  title  in  him  ;  ■eMionnntu  hii 
and  refused  to  instruct  them,  at  the  instance  of  Pate,  c^^^bSor^rh^ 
that  the  statute  of  limitations  did  not  commence  run-  ri^htofthetrua 
niii^;  against  Mason's  executor,  till  18)23.  A  motion  for  bylapseoftinje; 
a  new  trial  was  overruled.  Jjpo";  which.hM 

We   think  the  proof  did  not  authorize  tbe  verdict,  the   aiave*   as 

and  that  the  court  erred  in  the  instruction  siveiu  and  in  dwtnbuiahie  €•- 

•        ^  tate,  to  one  of 

refusing  that  a^ked  by  the  defendant.  thedistributeea; 

The  will  gave  Janet  Crawford  only  a  life  estate  in  ^^.^J^S^"^ 

Nelly,  with  power  to  euoBni-ipate  her,  or  give  her  to  tiiuebas  barred 

any  of  her  children,  anti  as  this  power  never  was  eiecut-  {nie"owiior  :— 

ed,  the  right  to  Nelly  reverted  to  the  executor  of  Ma-  th«  donoe  «m- 

son,  on  tlv^  death  of  Janet  Crawford.  the  diatribntee. 

The  executor  nrver  having  l)een   in  Kentuckv,  the  for  as  the  donor 
^  ,.     .       .  ...  .        •      .         never  had  any 

statute  of  limitations  did  not  commence  runnuig  against  title,  thedone« 

him  until  1883,  when  the  exception  in  favor  of  nonres*  J*^'*J'he**'ft."J?S 
idents  was  abolit^hed.  Samuel  Crawford  did  not,  there-  thentatateofU. 
fore,  obtain  any  title  by  virtue  of  the  statute  of  limila-  "j|i*|^°fcvo?^ 
tions,  and  there  is  no  other  mode  by  which  it  is  pretend-  the  party  in  pos- 
ed he  did  acquire  title.  Consequently,  he  had  no  right  !!^***"'  .. 
whatever  to  Hannah,  at  the  time  be  auide  the  gift  to  real  estate,  with 

Mr*.  Barrett.  .       .  ,  l^^T.^^ 

It  is  true,  the  statute  has  been  running  in  favor  of  aafficient  assets 
Pate  sii>ce  1823,  and  it  may,  before  the  institution  of  ^^^fi^^^ 
this  suit,  have  barred  the  right  of  Mason^s  executor,  ny  the  right  of 
But  we  do  not  perceive  how  Ihat  can  benefit  the  claim  ^nvls^^S^J!^ 
of  Barrett  and  wUSr  If  ooo  having  no  title  to  a  slave  ofthewatrrori- 
gives  it  to  another,  and  afterwads  acquires  the  title,  it  principle  does 
may  be  that  the  titfe  wiH  enure  for  the  benefit  of  the  "^'PJ^Ij  ^  * 
donee.  But  Samuel  Crawford,  not  only  bad  no  title  at  ehatt9i,ibrthei« 
the  time  of  the  gift,  but  never  afterwards  acquired  any  j^p*'^**"*** 
right  to  the  slave*  nnty. 
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Fall  Term        Where  one  having  no  title  to  real  estate,  undertakes  im 
1 8  S  4 .       convey  it,  with  covenant  of  warranty,  his  heir  may,  if  su£- 

8le9en$^luin  ^*'''®"'  assets  descend  to  him,  be  estopped,  to  deny  that 
vs.  be  had* right  to  convey ;  but  this  is  only  by  virtue  of 

9liven$*  tntf-  ||j^  warranty,  and   assets  descended.     Therefore,  even 
"  though  it  were  conceded,  that  this  doctrine  were  appli- 

cable to  a  conveyance  of  personalty,  and  to  a  distribu- 
tee acquiring  it  by  distribution,  still  it  could  not  be  made 
to  apply  in  this  case,  for  the  benefit  of  Barrett  and  wife. 
For  the  law  would  imply  no  warranty,  from  a  mere  pa- 
rol gift  of  the  slave.  The  title  by  which  Pate  now 
holds  the  slave,  is  one  acquired  by  himself,  by  virtue  of 
the  statute  of  limitations  operating  upon  his  own  pos- 
session, and  is  wholly  unaided  by  any  right  derived 
from  Samuel  Crawford.  Pate's  possession,  though  de- 
rived from  the  personal  representative  of  Crawford,  can 
by  no  construction,  be  made  the  possession  of  the  fer- 
sonal  representative,  so  as  to  mature  a  right  for  hioi, 
but  would,  if  necessary  for  Pate's  protection,  be  constru- 
ed into  an  adversary  holding  against  the  representative. 
Judgment  reversed,  with  costs,  and  cause  remanded, 
with  instructions  for  a  new  trial,  and  fiirther  proceed- 
ings consistent  herewith. 


Mesieir.         Stevcns'  Heirs's  vs.  Stevens'  Widow. 

[Mr.  Tafii«rfi>r  Plaintifi :  Mr.  Simpion  contrail 
FaoM  TBS  Madisou  Countt  Couet. 
Notefnber  11.      J^dge  UffDCEWoop  delivered  the  Opinion  of  the  Court 


PenoDs  who  do 
sot  ippear,  by 
the  record,  to 
have  bi*8D  par- 
tioi  io  iho  ooart 
)><}low,  and  do 
pot  Mhow,  by 
proof,  that  they 
jttra  connected  in 
Wterastasheiiy, 


The  Madison  County  Court,  on  the  motion  of  the  ad- 
ministrators of  James  Stevens,  deceased,  appointed 
commissioners  to  allot  to  Elizabeth  Stevens,  the  widow, 
her  dower  in  the  estate. 

The  commissioners  made  a  very  vague  report,  which 
the  county  poort  ^^ardered  io  be  recordtd^*^  without  stating 
that  it  was  approved  or  Gonfirmed. 
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To  reverse  these  proceedings,  various  persons  sue  out     Fall  Term 

a  writ  of  error,  as  plaintiffs,  against  Elizabeth  Stevens,        18  8  4. 

the  widow,  as  defendant.     There  is  no  proof  that  the       ^"^T^ 

or     otncrwiAfi 

plaintiffs  in  error  are  the  heirs  of  James  Stevens,  de-  can  maintain  oe 
ceased.     They  are  not,  upon  the  face  of  the  record,  "•  ^"}  ®^ "" 

^  '      ■  '    ror,  andonesa- 

COnnected  with  the  proceedings  ;  and  they  do  not  even  ed  ont  in  their 

prosecute  their  writ  of  error,  in  the  character  of  heirs,  qnai^ed.^*"  ^^ 

Presenting  themselves  in  the  attitude  of  strangers,  and    Administrnton 

showing  no  interest  whatever,  the  writ  of  error  sued  jjavenoautbor- 

.         ,  ,  .      1        .    . '  .11  itjr   to  procure 

out  by  them,  must  he  quashed.  It  is  not  perceived  how  an  , assignment 
they  can  be  prejudiced,  if  they  are  in  truth  the  heirs  of  J^fido^a^ndbeiw 
James  Stevens,  deceased,  by  proceedings  commencing  are  not  bound 
illegally,  and  to  which  they  were  not  parties,  and  which  oL J7heir  mS^ 
the  widow  seems  to  be  protesting  against  as  well  as  tion. 
they. 

Administrators  have  no  right,  or  authority,  to  apply 
for  the  appointment  of  commissioners  to  assign  dower. 

The  writ  of  error  is  quaslied.     The  defendant  in  er- 
ror  must  recover  her  costs. 


The   Commonwealth,    for  Sanders,  vs.        ^"^' 
Herndon  (sheriff,)  and  his  sureties. 

[Mesan.  Sanders  and  Depew  for  PlaintifT:  Messn.  Morehead  and  Brown 
for  Defendunta.] 

From  the  Circuit  Court  for  Scott  County. 

Judge  Underwood,  delived  the  Opinion  of  the  Coart.  November  It. 

This  action  was  instituted  upon  the  official  bond  of  When  a  aherir 
Herndon,  to  render  him  liable  for  a  slave  sold  under  ex-  JHirtheXrit 
ecution,  purchased  by  Sanders,  aud  afterwards  recover-  ofpropert^.and 
ed  from  him  by  the  true  owner,  in  an  action  of  detinue.  JJ^.tlw^cUiml 
A  jury  Was  empannelled  to  try  the  right  of  property,  «nt  fails  to  suc- 
and  upon  their  failure  to  render  a  verdict,  the  sheriff  is  bound^o  raU, 
sold  the  slave.     It  seems  that  the  jury  informed  the  «■<*»»  not  liabli 

■      -A.  .■  11  .    ..  •  to  any  smt  on 

sheriff  they  could  not  agree,  and  disjiersed.  acconnt  of  sncif 

aale. 
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Fall  Term 
1884. 

Roberitoni'e. 

vs. 

Kennedy. 


No  costa. 


The  liability  of  the  sheriff  to  Sanders,  if  there  b» 
any,  grows  out  of  the  siile  of  the  slave  to  him. 

The  act  of  1803,  2  Dig,  1047,  wakes  it  the  duty  of 
the  sheriff  to  sell  the  property,  where  the  claimant  does^ 
not  succeed  in  establiaihiiig  his  right  before  the  jury.  If 
there  is  no  verdict  remlered  in  favor  of  the  claimant, 
it  cannot  be  said  that  he  succeeds.  Consequently,  in 
such  a  rase,  the  sheriff  should  sell ;  and  if  he  does,  the 
act  declares  he  shall  ^'not  be  liable  to  any  suit  on  ac« 
count  of  such  sale."  This  suit  is  an  attempt  to  wake 
him  liable,  contrary  to  the  letter  and  spirit  of  the  stat- 
ute, and  cannot  be  sustained. 

Judgment  affirmed,  but  without  costs,  as  defendants 
are  in  default. 


Cask.    \  Robertson  and  Co.  vs.  Kennedy, 

[Mr.  Calboon  for  AppellaDti :  Mr.  Chapaze  for  Appellee.] 
From  the  Circuit  Court  f«r  Meade  Coujtty. 
Jfovember  II.      Judge  Nicholas  delivered  the  Opinion  of  the  Court. 


ComTnon  curri- 
ers are  accouoU 
able  for  the 
goods  which 
they  undertake 
to  carry,  unleaa 
the  ioxsordaiu- 
Age  M  the  result 
orinevitiibieac- 
ctdttiit*  or  the 
act  of  God. 

Those  who 
m  a  keu  business 
of  tnnspoititig 
goods,  for  pay, 
fro* II  place  to 
p!  tce,(teytbeai 
■eWes  or  ser- 
T«inLs,)  inclad- 
iiig  drriyuien, 
ca'tmeo,  por- 
ters, drivers  of 
ox-sleds  4rc.— 


Robertson  and  Co.  sued  Kennedy,  in  case,  for  the  loss 
of  a  hogshead  of  sugar,  whiih  he,  as  a  common  carrier, 
had  undertaken,  for  a  reasonable  coin|)ensation,  to  carry 
from  the  bank  of  the  river,  to  their  store  in  Brauden* 
burg. 

On  the  trial,  plaintifis  introduced  proof  conducing  to 
show  that  defendant  had  been  in  the  habit  of  hauling 
for  hire,  in  the  town  of  Brandenburg,  for  every  one 
who  applied  to  him,  with  an  ox  team,  driven  by  his 
Acive  ;  that  he  had  undertaken  to  haul  for  plaintiffs  the 
hogshead  in  question,  and  that,  after  defendants  slave 
ha<l  placed  the  hoff!<heud  on  a  slide  for  the  purpose  of 
hauling  it  to  plaintiffs  store  in  Brandenburg,  the  slide 
Hiui  hocrshead  hiipt  into  the  river,  whereby  the  stigar 
was  spoiled.    They  then  moved  the  court  to  instruct 
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the  jury,  in  substance,  that  if  they  believed  this-proof,     Fall  Term 
the  defendant  was  responsible  for  the  loss  of  the  sugar,        18  34. 
unless  it  had  occurred  from  Inevitable  accident,  or  the  jRoi^rfjonfrc 
act  of  God.     This  instruction  the  court  refused  to  give  ;  vs. 

but  instructed  the  jury  that  defendant  was  responsible,  if   -  ^-^ 

the^ugar  was  tost  through  negligence,  or  fn>jn  want  oL 
reasonable  care.  ^ 

'^  The  law  is  as  conten^d  for  by  the  plaintiffs. ^^ very 
one  who  pursues  the  business  of  transporting  goods  for 
;  hire,  for  the  public  generally,  is  a  common  carrier.  Ac*" 
cording  to  the  most  approved  definition,  a  common  car*  \  '^' 
rier  is  one,  who  undertakes,  for  hire  or  reward,  to 
transport  the  goods  of  all  such  as  choose  to  employ 
<^  him,  from  place  to  place.  Draymen,  cartroen  and  por-> 
ters,  who  undertake  to  carry  goods  for  hire,  as  a  com* 
mon  employment,  from  one  part  of  a  town  to  another, 
come  within  the  definition.  So  also  does  the  driver  of 
a  slide  with  an  ox  team.  The  mode  of  transporting  is 
immaterial.^^The  law  imposes  upon  a  common  carrier 
the  responsibility  of  an  insurer,,  which  requires  a  safe 
delivery  at  all  events,  unless  prevented  by  public  ene- 
mies, or  such  inevitable  acci«lent  as  lightnings  temfiesis 
and  the  like,  which  are  usually  termed  the  acts  of  God. 

The  court  erred  in  refusing  the  second  instruction 
asked  by  the  plaintiffs. 

Judgment  reversed,  with  costs,  and  cause  remanded 
with  instructions  for  a  new  trial,  and  further  proceed^ 
ings  consistent  herewith. 
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Fall  Term 
1884. 


Barringtons  (coloured  persons)  vs.  Lo- 
gan's Administrators. 

[Mr.  CriitendeQ  for  AppellantJ :  Messri.  Wicklifie  and  Woolly  for  AppeU 

leei.] 

From  the  Circuit  Court  for  Fatette  Countt. 

November  13.       Chief  Justice  Robertson  delivered  the  Opinion  of  the  Court. 

An  agreed  case  This  IS  ftii  agreed  case,  in  which  the  only  question  pre- 

qawUon'*whe!  srntefl,  IS  the  liberty  or  ilavery  of  the  api^eiUnts — Winney 

"  uier  the  appel-  Boningion^  Julian  Barrington^  and  Henry  Barrington;  who 

or  free  porsons!  &re  the  children  of  DinaA  Barrington^  a  woman  of  colour, 

who  was  born  in  the  State  of  Pennsvlvania,  in  March, 

^    1800,  but  was  afterwards  brought  to  Kentucky,  where, 

before  she  was  twenty  eight  years  old,  she  gave  birth  to 

the  appellants. 

This  question   depends  altogether  on  another  ques- 
tion;  thai  is,  whether  Dinah,  the  mother,  was  a  free  wo- 
man, or  a  slave,  when  the  appellants  were,  each  of  them, 
bornj  or  whether,  as  the  circuit  judge  seems  to  have 
thought,  she  was  a  slave  until  she  had  attained  twenty 
eight  years  of  age. 
Law  of  Penn.       A  Statute  of  Pennsylvania,   enacted   on  the   first  of 
appellee*s  right  March,  1^80,  for  the  gradual  abolition  of  slavery  with- 
to  freedom,  de-  jn  that  Commonwealth,  contains  the  following  provis- 
ions, and  which  are  the  only  legal  provisions  which  can 
materially  affect  the  question  now  to  be  decided. 

<^  Sec.  III.  All  persons,  as  well  negroes  and  mutattoea 
as  others,  who  shaH  be  born  within  this  state,  shall  not 
be  deemed  and  considered  as  servants  for  life,  or  slaves; 
and  all  servitude  for  life,  or  slavery  rf  children^  in  conse- 
quence of  the  slavery  of  their  mothers,  in  the  case  of  all 
children  horn  within  this  state,  from  and  after  the  pas- 
sing of  this  act,  as  aforesaid,  shall  1^,  and  hereby  is,  itf- 
terly  taken  away^  extinguished^  and  forever  abolished,'^* 

^^Sec.  IV.  Provided  always^  that  every  negro  and  mulat- 
to child,  born  within  this  state,  after  the  passage  of  this 
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act)  as  aforesaid,  (who  would,  in  case  this  act  had  not    Fall  Term 
been  made,  have  been  born  a  servant  for  years,  or  life,       18  3  4. 
or  a  slave,)  shall  be  deemed  to  be,  and  shall  be,  by  vir-    Barrinetont 
tue  of  this  act,  the  servant  of  such  person,  or  his  assigns,  '        ts. 
who  would  in  snch  case  have  been  entitled  to  the  ser-      ^^^''^^^    .*'** 
vice  of  siu  h  citild,  until  such  child  shall  attain  unto  the 
a^e  of  twenty  eight  years,  in  the  manner  and  on  the  con- 
ditions whereon  servants  bound  hy  indenture  for  four  ytars^ 
are,  or  may  be,  retained  or  holden  ;  and  shall  be  liable 
to  like  correction  and  punishment,  and  entitled  to  like 
relief,  in  case  he  or  sKe  be  evilly  treated  by  his  or  her 
master  or  mistress ;  and  to  like  freedom,  dues  and  other 
privileges,  as  servants  bound  by  indenture  for  four  years 
are  or  may  be  entitled  ;  unless  the  i)erson,  to  whom  the 
service  of  any  such  child  shall  belong,  shall  abandon  his 
or  her  claim  to  the  same  ;  in  which  case,  the  overseers 
of  the  poor  of  the  city,  township,  or  district,  respec- 
tively, where  such  child  shall  be  so  abandoned,  shall, 
by  inrlentnre,  bind  out  every  child  so  abandoned,  as  an 
apprentice^  for  a  time  not  exceeding  the  age  herein  before 
limite<l  for  the  serviie  of  surh  children." 

Lookinir  either  to  the  letter,  or  to  the  evident  end  and      ^*'.  ?«»«■• 
policy,  of  the  statute  from  which  the  foregoing  provis-  aiDcethe  act  of 

ions  have  been  quoted,  we  can  liave  no  difficulty  ill  un.**^*'  ****®»  /<*' 
*  *.  .  .  ,     m  ^    ^  the  gradanl nbo- 

derstandinff  the  true  import  and  effect  of  that  enactment,  lition ofalavery. 

It  was  intended  to  be  a  charter  of  universal  liberty,  with-  ^^  effect,  m 

.  •^'  1780,  were  tjoni 

in  the  limits  of  Pennsylvania,  thenceforth  and  forever —  frecThoneMfn 

excepting  only  as  to  such    persons  as  were  then  slaves.  |^ntinu«i    ao' 

The  great  end  of  the  statute— that  is,  the  ultimate  ex-  Children   bora 

tirpation  of  slavery — could  never  be  accomplished,  If  bnrfor%Ke*act 

persons  born  after  its  enactment,  should  be  deemed  to  wooldhavebeen 

be  slaves  until    they  respectively  attained  the   age  of  appre'nticei— - 

twenty  eight  years.     The  act  was  altogether  prospec-  JT'f^.  .**^    ***? 

,,',.,  .  1       I      .  ill  liabilities     and 

tive;   and  the    legislature   evidently  intended   that,  as  immnDitiec.  of 

soon  as  all  those  who  were  then  slaves  should  become  white  apprenti- 

i  •     1*  ■  I  -1^  cea- bound   to 

extinct,  or  be  removed    from   the  state,  slavery  itself  serve  those  to' 
should  be  extinguished  in  Pennsvlvania.     And  this  ob-  w*^««na8i«favei, 

^,  '  ,  theywonldhavo 

vioiH  intention  is  perfectly  consistent  with  the  most  lit-  belonged,  until 

tbey  attained  29 
years  ofa^re  ;  unless  those  entitled  to  their  Rorvices,  as  apprentices,  abandoned  them,  when 
they  were  to  be  bound  out,  for  the  same  \erni,  by  the  orerseere  of  the  poor. 

Vol.  II,  66 
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Fall  Term     eral  and  punctilious  interpretation  of  the  language  of  the 
1  9  '^*        statute.     The  act  does  not  say,  that  persons  of  colour, 
Barrinsrtont    ^^^^^^^^^^  *o  be  born,  should  not  be  deemed  servants  or 
vs.  slaves  for  life;  but  its  lanc^uage  is,  that  they  should  not 

Logan^sadms  be  deemed  ^'servanU  for  life,  or  diives :''  that  is,  as  ex- 
plained more  definitely  in  the  next  section,  they  should 
be  qualified  servants  for  twenty  eight  years  only,  and 
should  not  he  slaves  at  all ;  and  that  all  ^^  slavery  of  chil- 
dren^ (afterwards  born,)  in  contsequence  of  the  slavery 
of  their  mothers,  should  be  utterly  taken  away,  extin- 
guished, and  forever  abolished.^^  If,  as  we  do  not  doubt, 
it  was  the  intention  of  the  act  of  1780,  that  no  person 
should,  ailer  its  promulgation,  be  born  a  slave  in  the 
State  of  Pennsylvania,  the  language  of  the  act  is  appro- 
priate and  consistent.  But,  if  such  was  not  the  legis- 
lative object,  a  delusive  and  inappropriate  phraseology 
has  been  adopted. 

If,  however,  the  language  of  the  third  section  of  the 
act  of  1780,  could  be  so  construed  as  to  leave  any  doubt 
resjiecting  the   true    legislative   intent,   ail    perplexity 
would  vanish  when  the  next  section  of  the  act  is  exam- 
ined.    That  section  shews  clearly,  that  the  children  (of 
slaves)  born  after  the  date  of  the  act,  should,  in  conse* 
quence  of  their  forlorn  and  helpless  condition,  be  re- 
tained in  a  state  of  pupilage,  until   they  should  attaia 
twenty  eight  years  of  age,  and  should,  during  that  f>e- 
riod,  stand  in  the  same  relation  to  their  superiors  or 
masters,  as  that  of  indented  servants  or  ajqtrentices. 
Partus  sequi-       We  cannot  doubt,  then,  that  Dinah  Barrington  was 
thelHvTofTen!  ^^^^  ^^^^^  ^^^  never  was  a  slave  ;  and  that,  as  slie  was 
No  one   born  never  a  slave,  her  children   must  be  free.     Had  they 
t©oma»*cdne!  been  born  in  Pennsylvania,  they  would  certainly  have 

verbe  a  slave,   ^een  born  free.     The  fact,  that  thev  were  born  in  Ken- 

The  birthright  ,  ■',  .    ,        ,      .    . 

is    determined  tucKV,  cannot  prejudice  their  natural  and  legal  rights ; 

hj  the  lex  loci,   [^j,  partus  scquitur  venlrem  is  the  law  of  this  state;  and 

A  woman  born  ,  c  i^  i.  i«    *  i  •    ■       . 

«f  a  slave,  in  ^^  kiiow  of  no  law,  human  or  divine,  which  stam|)S 
Pa.  since  7  0,  slavery^  a  uativitate^  on  chihircn,  whose  mother  was  a 
to  "apprentice-  /''««  woman  at  the  time  of  their  birth.  The  only  legal 
ship  till  iwentv  effect  resnltinff  from  the  fact,  that  the  appellants  were 

eight  yeari  old,    ,  .       ,  .       ^        .        ,  ,     , ■  "^ 

was  bom  free,   born  in  this  state,  is,  that  their  birth-iights  must  be  dc- 
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termincd  by  the  lex  loci.     Their  mother  having  been  a     Fall  Term 
free  woman  at  the  time  of  their  respective  births,  they,        18  34. 
like  all  other  children  of  free  mothers,  were,  by  the  law    Barriruttons 
of  the  \}\dve  of  their  birtli,  born  free,  absoliUelyy  at  oncty  vs. 

and  Jorever.  Logan^sadmM 

The  cases  of  Frank  ads.  JMllam's  execiUors,  1  Bibb,  615,  A°^  her  chiid- 

.  '  '    ren,  tho*   bora 

and  of  •iny  vs.  Sinilhy  1  LiUelly  3i6,  which    have   been  in    Ken.    and 

relied  on  by  the  counsel  of  the  appellees,  have  no  appH-  J[o!l*of  the  mol 

cation  whatever  to  the  point  we  are  now  considering.  thery  nppren- 

In  the  first  of  those  cases,  the  person,  who  sued  for  qntjifiTdrj  fr"? 

his  freedom,  was  the  child  of  a  mother  who  was  born  a  The  children 

slave  in  Pennsylvania,  prior  to  the  year  1780,  and  was,  *>orn  in    Ken. 

r  I  .  .  .  *  .  ...  '    of  a  bond  mo- 

tMrejore^  a  slave  when  she  gave  birth  to  the  claimant ;  tber,  that  was 

and  this  court  decided,  that  he  was  a  slave  because,  at  the  ^^'"ntheir^abl 

time  of  his  birth,  his  mother  was  a  slave,  and  because  he  was  olition  act  pus- 

born  in  Virginia  or  Kent*icky,  where,  by  law,  the  child  fol-  J*j  J^  noi^e^ 

lowed  ilie  cofidition  of  lite  mother.     And,  in  the  last  of  those  roancipaied  by 

cases,  1  LUtelU  32t>,  the  party  claiming  to  be  free  was  born  ,] "^cg  ^^  iife*[n 

in  Pennsylvania  prior  to  the  year  1780,  and  was  therefore  a  ^en.    I  Bibb^ 

slave. 

It  is  true,  that  the  court  said,  in  the  case  of  Frank  ads.  A  colooredper- 
Milam^s  executors,  supra,  that,  "  by  the  ])rovisions  of  the  J^^***|[°,?  **"; 
original  act  (thai  of  1780,)  the  children  of  slaves  M)orn  abolishing  ala- 
xvithin  the  stale'  (Pennsylvania,)  after  the  pas^sage  there-  Ja3^j.*^\®'  ^J^ 
of,  were  declared  free  after  the  age  of  twenty  eight  years;  prenticeahip  till 
and  if  Sibley's  children  (of  whom  Frank  was  one)  had  mky^b^he]d^ti 
been  born  within  that  state,  the  right  of  freedom  would  the  likeservice, 
have  been  incipient,  to  be  consummated  by  the  attain-  t^^rm*  here :  hot 
inent  of  the  age  specified."     We  do  not,  however,  un-  j?  «?J."-!'g^*' 
derstand   the   court  as  meaning,  by  the  foregoing  lan- 
guage, that  Frank,  had  he  been   born  in  Pennsylvania 
since  1780,  would  have  been  a  slave ;  but  only  that  he 
would   have   been   liable  to  the  prescribed  nrvice  for 
twenty  eight  years  ;  and,  at  the  end  of  that  term,  would 
have  been  entitled  to  freedom  from  such  servitude  or 
control,  just  as  an  indented  servant  or  apprentice  would, 
at  the  end  of  the  term  for  which  he  had  been  bound,  be 
entitled  to  liberation  from  the  government  and  discipline 
of  his  master. 

But  if  the  court  could  have  intended  to  say,  in  the 
ease  of  Frank  ads.  Milam'*s  executors,  that,  on  the  hypo- 
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Bennett  etux. 

TS. 

DiUingham. 


DECISIONS   OF  THE  COURT 

thesis  therein  stated,  Frank  would,  in  any  respect  or 
for  any  purpose,  have  been  a  slave  at  his  birth,  or  at  any 
time  thereafter,  we  should  not  regard  such  a  dt'claratioii 
as,  in  any  degree,  authoritative  :  firsts  bccaube  it  was  al- 
together obitur^  and,  second,  because  it  uould  be,  as  we 
think,  obviously  irreconcilable  with  both  the  spirit  and 
the  letter  of  the  act  of  1780.  No  person,  born  in  Penn- 
sylvania since  the  year  1780,  has  ever  been  deemed  to  be 
a  slave  there,  or  elsewhere  in  America. 

We  are  therefore  of  the  opinion,  that,  upon  the  facts 
agreed,  the  appellants,  and  ea^h  of  them,  are,  aiul  ever 
have  been,  absolutely  and  in  all  res|>ects,  free  perx^ns  of 
colour  ;  and  that,  as  such,  they  are,  and  have  ever  been, 
from  their  respective  births,  entitled  to  al)  the  priviboes 
and  immunities  to  which  that  class  of  persons  are  enti- 
tled by  the  laws  of  this  Commonwealth. 

Wherefore,  the  judgment  of  the  circuit  court  must  be 
reversed,  and  the  cause  remanded,  with  instnntions  to 
render  a  judgment  declaring  the  appellants  and  each  of 
them  to  be  free. 


eHAHciRT.      Bennett  and  Wife  against  Dillingham. 

[Mr.  Owsley  and  Mr.  Breck  for  Plaintiffs:  Mr.  Tamer  for  Defendant] 

From  the  Circuit  Court  for  Madison  Couktt. 

i^o«cm6«r  12.       Chief  Justice  Robertson  delivered  the  Opinion  of  the  Court. 

Statemtntofkha  DiLLiiVGHAM)  being  the  obligee  in  a  replevin  bond  which 
^^®*  had  been  given  by  Noland  as  principal,  and  by  Bennett 

and  others  as  his  sureties,  fileil  a  bill  in  chancery  against 
Bennett  and  wife,  alleging,  that  they  had  removed  to  the 
State  of  Missouri ;  that  all  the  obligors  had  become  in- 
solvent, and  that  Bennett,  in  right  of  his  wife,  held  an 
interest  in  a  tract  of  land,  in  the  county  in  which  the  bill 
was  filed,  and  was  entitled  to  money  in  the  hands  of  the 
personal  representatiye  of  his  wife's  mother,  and  in  the 


Digitized  by  VjOOQIC 


OF   APPEALS   OF   KENTUCKY. 


437 


Fa^l  Term 
1  884. 


Bennett  el  ux, 

vs.* 
Dillingham, 


hands  of  a  commissioner  who  had,  pursuant  to  a  decree 
on  the  petition  of  Bennett'and  wife  and  others  who  were 
distributees  of  her  mother,  sold  slaves  to  which  the  said 
distributees  were,  as  such,  entitled  :  and  therefore  pray- 
ing  for  a  decree,  subjecting  the  said  land  and  money  to 
the  satisfaction,  pro  tanlOy  of  the  replevin  bond. 

Bennett  and  wife  answered  the  bill,  and  resisted  a  de- 
cree against  them,  on  several  grounds ;  but  particularly, 
because,  as  they  alleged,  the  proiierty,  sought  to  be  sub- 
jected, was  still  that  of  the  wife,  so  far  as  to  entitle  her 
to  a  com|)etent  provision. 

It  wais  admitted,  on  the  record,  by  Dillingham,  that 
Bennett  and  wife  have  a  large  family  of  children ;  that 
they  are  in  a  condition  of  extreme  poverty  and  destitu- 
tion ;  and  that  the  entire  interest  which  they  held  in  her 
mother's  estate,  does  not  exceed,  in  value,  two  Ifundred 
dollars. 

The  circuit  court  decreed,  that  fifty  eight  dollars,  to  Decree  of  the 
which  Bennett  was,  in  the  opinion  of  that  court,  enti-  "fcmt court. 
tied,  out  of  the  money  in  the  hands  of  the  commission- 
er who  had  sold  the  slaves,  under  the  decree  on  the  pe- 
tition of  the  distributees,  should  be  paid  to  Dillingham. 

Waiving  every  other  objection  to  the  decree,  we  shall  Question  for  dv- 
consider  only  whether  Mrs.  Bennett  be  entitled,  in  equi-  *^***°'*  **®^®* 
ty,  to  the  whole,  or  any  part,  of  the  fifty  eight  dollars, 
in  preference  to  her  husband^s  creditor,  who  asks  the 
chancellor  to  apply  it  to  the  payment  of  his  debt. 

It  is  the  settled  and  peculiar  doctrine  of  a  court  of  Aconrtofeqni-^ 
equity,  that  a  wife  will  be  entitled  to  a  provision,  out  .^h^lJJ^nd^n  r^ 
of  her  own  personal  property,  before  the  husband  shall  ducing  the  chat- 
have  actually  obtained  the  possession  of  it ;  and  that  the  l^'aetJoVon^J^ 
chancellor  may  secure  a  settlement  on  the  wife,  as  against  wife  to  po^es- 
the  claim  of  the  husband,  or  his  creditor,  whenever  eith-  '^^Ihmiothv 
«r  of  them  shall  apply  to  him  for  his  aid  in  getting  pos-  Mtwfiiction  of 
session  of  such  property,  claimed  in  right  oi  the  wife,  his  creditor  • 
In  Kenny  vs.  Udall,  5  Johnson's  Chy.  Rtp.  473,  Chancellor  ^^ ^  ^f "'^?^*'|^ 
Kent  says,  ^^  It  is  now  understood  to  be  settled,  that  the  that  object)— 
wife^s  equity  attaches  upon  her  personal  property,  when  JJJJjg^"*^^^'*" 

being  tnade,oaC 
of  the  property,  for  the  support  of  the  wife,  if  she  desires  it,  and  her  condition  is  such  as  to 
require  it ;  and  if  the  whole  is  necMsar?  for  that  object,  no  part  will  be  put  at  the  disposal 
of  tha  husband,  or  within  the  reach  of  bis  creditors. 
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Fall  Terra     it  is  subject  to  the  jurisdiction  of  tJie  courts  and  is  tlit  object  of 
18  8  4.       f/jf  g^^ji  ^j'n  chancery,)  in  whosesoever  hands  it  may  have 

Bennett elux,  ^**'*"®»  or'in  whatever  manner  it  nrjay  have  been  trans- 
v«.  ferrecl ;"  and  he  cites  numerous  adjud<;ed  cases,  in  sup- 

Diflintrhnm,  ^^^^^  ^^  ^^^  principle  thus  laid  down.  How  far  this  doc- 
trine  may,  under  all  circumstances,  l>e  correct  when  ap- 
plied to  the  bona  fide  assignee  of  the  husbandV  legal  riolit 
to  the  wife ^s  chatties  or  cho^e8  in  action,  we^hall  not  now 
deride,  or  stop  to  enquire;  for  we  have  no  douht  that,  in 
its  application  to  the  husband,  or  to  his  creditor,  suing  in 
equity,  it  is  unexceptionable — whether  the  husband^s  in- 
terest in  the  wife's  personalty  be  equitable  or  legal,  in 
yirtual  possession  or  in  action.  Whenever  the  husband, 
or  his  creditor,  calls  on  tiie  chancellor  for  his  aid,  in  get- 
ting holil  of  the  wife's  property,  or  pro|»erty  claimed  in 
right  ofthe  wife,' whatever  may  be  the  husband's  inter- 
est in  it,  the  dhirtcelior  may  withhold  any  relief  until  the 
wife, — if  she  need  and  ilesire  a  provision — shall  be  pro- 
vided for.     2  Pr.  fVms.  639  ;  2  Fes.  669. 

Property  of  the       But,  in  this  case,  Bennett's  interest  in  the  distributa- 

If  M.*or5;"?n  *^'^  f""^*  '"  ^^^  '>«"^'»  ^f  ^'^^  commissioner,  had  not 
theBoitofahus-  been,  anil  could  not  be  deemed  to  have  l^een,  reduced 
fordisuibation!  '"^^  ^*^  possession.  Bcfore  the  decree  for  distribution, 
h  IS  been  con-  the  wife's  interes^t  was  a  chose  in  action.  Whitaker  vs. 
Dey  inthehands  Whitakci ^  6  Jolinsons  Reports^  112.  The  wife  was  join- 
of  u  coniiiiis-  ed  in  the  suit  for  distribution,  and  therefore  the  maxim 

siuner^orHdmi-  .    .  . 

nistr.itor,  is  still  transU  m  rem  juaicatum  could  not  apply  to  such  a  decree, 
not  reduced  to  g^  ^^  ^^  chansje  the  wife's  pre-existent  right.     The  mo- 

poiisesHion     by  .       ,      .         ,       i.     .  •     .  ... 

the  husband:  nev  w  the  hands  of  the  commissioner  is  not  in  the  pos- 
wt^rehe  to  die,  g^ggj^j^  ^f  t|,e  husband  ;  if  he  die  before  he  receives  it, 

she Rione would  ^  '  ^  ^   ' 

be  entitled  to  it:  and  his  wife  survive,  she  alone  will  \ye  entitled  to  it. 

'LrhTby  h*i«  J^<^nners  vs.  Martin,  1  Ch.  Ca  21 ;  1  Fern.  396 ;  2  Fes. 

creditor*,  with-  677  ;  3  Jltk.  21  ;  ExecutoTs  of  Sclwonmaker  vs.  Elmtndorf 

ZU!^"'"^''  10  Joknsons  Reports.  49. 

The  money  in  the  hands  of  the  commissioner  is  then 
no  more  liable,  in  this  case,  to  the  creditor's  demand 
than  the  money  in  the  hands  of  the  administrator  would 
be  ;  and,  as  to  each  fund,  we  have  no  doubt  that  the 
chancellor  should  make  no  decree  in  favor  of  the  credi- 
tor until  Mrs.  Bennett  be  provided  for ;  and,  as  it  ap- 
pears, that  the  whole  of  both  funds  would  be  but  a  very 
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inadeqimte  proviiiion,  tlie  cliunccllor  should  not  touch 
either  of  ihein,  except  in  favor  of  the  wife.  See  Kenny 
vs.  Udally  supra. 

Decree  reversed,  and  cause  remanded  with  instruc- 
tions to  dismiss  the  hill.  It  clues  not  present  a  sufficient 
foundation  for  any  decree  as  to  the  undescrihcd  land, 
and  the  undefined  interest  of  Bennett  in  it,  even  were 
we  to  concede  thnt,  otherwise,  it  would  exhibit  any 
equity  which  could,  on  the  facts  now  appearing,  he 
made  available. 
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Fall  Term 
1834. 

Cardwell  S,c. 

vs. 
Slrolhvr  ^S'c. 


Cardwell  and  Others  aocainst  Strother  and  cmiwcerv. 
Howard. 

{Mr.  Owsley  and  Mr.  Monroe  for  the  Appellantsr  Mr.  Crittenden  andMessn. 
WickliflTe  and  Wooley  for  the  Appellees.] 

From  the  Cibcuxt  Court  for  Spencer  Courtt. 

Chief  Justice  Robertsow  delivered  the  Opinion  of  the  Conrl —    «,         . 
Judere  Nicholas  not  entirely  concurring  in  the  Opinion,  and  dis-  -^o^^"*^^  ^5. 
ftepting  as  to  the  mandate. 

George  Cardwell  having  sold  and  conveyed,  it  1804.  gtatemfeniofibe 
to  G.'orge  Strother,  a  tract  of  land  in  Gallatin  county,  *^^^- 
and  Strother  having  afterwards  obtained  a  judgment 
against  Cardwell's  administrators  for  damages,  in  con- 
^qnence  of  an  eviction  from  the  land,  by  a  judgment 
in  favor  of  John  Howard,  rendered  since  ISIG,  on  an 
adversary  title,  the  case  wsis  brought  to  this  court  and 
affirmed.     LilL  Sel  Ca,  429. 

CardwelPs  administrators  then  enjoined  the  judg- 
ment, and  prayed  for  a  perpetuation  of  the  injunction 
on  two  grounds :  firsts  an  allesced  fraudulent  combina- 
tion between  Strother  and  Howard,  in  the  action  of 
ejectment,  which  had  terminated  in  the  judgment  of 
eviction  ;  second^  the  asserted  superiority  of  the  entry 
cinder  which  Cardwell  claimed. 
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Fall  Term 
1834. 

Cardxcell  fyc. 

vs. 
Stroilur  Sfc, 


An  entry — *  be- 
ginning at  the 
tipper  corner, 
next  the  river, 
of  J  P'i  entry 
of  8400  acres, 
and  to  run  par- 
allel with  the 
river,  then  off 
at  right  angles, 
eastwardly,  for 
quiintity** — the 
previous  entry 
referred  to,  be- 
ing— *  J  P  en- 
terd  8pe.  about 
two  miles  up 
the  first  branch 
above  the  18 
mile  creek,  be 
ipnning  at  a  tree 
markeid  J  P,  ^ 
to  run  north 
tfc,^ — is  suffi- 
ciently definite, 
and  good  on  its 
face.  'I'he  no- 
toriety of  the 
stream  at  the 
«Ute  of  the  en- 


Without  permittin;r  Howard  to  answer  the  bill,  the 
circuii  court  decreed  a  |)er|)etuation  of  the  itijimctioii. 
This  court  reversed  that  ticcree,  for  want  of  parties,  and 
remanded  the  case,  for  preparation,  for  a  hearing  on  the 
entries,  and  as  to  the  imputed  fraud  also,  unless  it  had 
been  tried  in  the  action  at  law.     See  2  J.  J.  Mar,  354. 

On  the  return  of  the  case  to  the  circuit  court,  Card- 
welPs  heirs  were  made  parties,  for  the  purpose  of  ob* 
taining  a  decree  on  the  equitable  right  to  the  land  ;  and 
Howard,  according  to  tlie  mandate  from  this  court,  was 
))ermitted  to  file  an  answer ;  in  which  he  denied  the  al- 
leged fraud,  and  required  proof  of  the  validity  of  the 
entry  under  which  Cardwell  claimed  the  land. 

On  the  final  hearing  of  the  cause,  thus  prepared,  (he 
circuit  court  dissolved  the  injunction,  with  damages, 
and  dismis.sed  the  bill  with  costs ;  and  this  appeal  is 
prosecuted  to  reverse  that  tiecree. 

We  need  not  enquire  whether  the  alleged  collusion 
between  Strother  and  Cardwell  was  inves>tigated  in  the 
action  of  covenant,  because  we  are  of  the  opinion  that 
the  proof  is  insufficient  to  establish  fraud. 

But  the  question  raised  on  the  entry,  is  one  of  more 
difficulty. 

No  entry  has  been  established  by  Howard.  Thai  re- 
lied on  by  the  appellants,  is  an  entry  in  the  name  of  John 
Roberts,  from  whom  Cardwell  had  derived  title  and 
which  is  as  follows  : — 

"1782,  Dccemfccr  26(A. 

John  Roberts  enters  ten  thousand  acres  u[ion  a  trea- 
sury warrant  No.  &c.  I)eginning  at  the  up|)er  corner, 
next  the  river,  of  James  Patton's  entry  of  eight  thoii- 
sand  four  hundred  acres,  and  to  run  parallel  with  the 
river  six  miles,  then  off,  at  right  angles,  castwardly,  for 
quantity." 

Patton^s  entry,  which  was  surveyed  September  20th, 
n83,  is  as  follows  : — 

"1782,  Dccemier  26/A. 

James  Patton  enters  eight  thousand  four  hundred 
acres,  on  a  treasury  warrant.  No.  1231,  about  two  miles 
up  the  first  branch  above  the  eighteen  mile  creek,  be- 
ginning at  a  tree  marked  J.  P.  and  to  run  north,  five 
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miles,  then  to  extend  off  at  right  angles  eastwardlyi  for  Fall  Term 

quantity."  18»^- 

The  notoriety  of  ^^eigHeen  wife  creeJk,"  at  and  prior  to  Cn^iJ^^^JJ^^ 

the  date  of  Patlon's  entry,  has  been  indisputably  estab-  n. 

lished;  and  the  stream  on  which  Patton's  survey  was  J!^T^^^-^^ 

made,  and  whirh  has  been  called  '*  Patton's  creek'^  ever  l7v^'"*?l!?' 

smce  the  date  of  the  entry,  is  the  only  one  that  couhl,  proof  jaitifying 

with  any  propriety,  have  been   denominated  the  first  {{j^nS'i^etM 

^^brafi€k  above  the  eighteen  mile  creek  ;"  and  it  appears,  marked  before 

that  the  lieffinninff  corner  of  Patton's  survey  was  a  mul-  mwi^ilwdto 

berry  tree,  two  miles  and  about  fifty  poles,  on  a  straight  beyelid. 
line,  from  the  Ohio  river,  on  the  northern  bank  of  <'Pat- 
ton's  creek,"  near  the  margin  of  the  stream,  and  exhib- 
itinir^  in  lar^e  and  legible  capitals,  the  initials,  J.  P. 

On  its  Jace^  the  entry  is,  in  onr  judgment,  sufficiently 
definite  in  its  calls,  descriptive  and  locative,  for  any  rea- 
sonable pnrpose  of  notice  of  its  identity  to  a  subsequent 
locator  of  prudence  and  vigilance* 

^'Though  the  tree,  designated  as  the  beginning,  is  not  ^  tree    the  be 

described  by  its  kind  or  size  or  eiact  position^  yet,  we  «»»«>"«  corner 

cannot  seriously  doubt,  that  a  subsequent  locator,  after  bed  in  an  entry 

reading  the  entrr,  would   infer,  without    hesitation  or  *«  marked  with 

,      .  ,        .  I       ■  ■         ■  .1        certain  !rtt*ri— 

perplexity,  that  it  was  on  the  branch,  about  two  miles  the  omiwion  of 

from  its  mouth,  and  that  it  could  therefore  be  found  by  ^P'^*^  descrip- 
,.         ,      .  •  III.  »  %  tion,a»the»pe- 

ascendtng  the  branch  a  reasonable  distance  beyond  two  ciefi,iitze  or  ex- 
miles;  and  consequently,  nu  honest  and  prudent  locator,  '^^  Stal**1tf'the 
about  to  make  a  subsequent  appropriation  upon  or  near  dencription  will 
Piitton's  creek,  wouM  have  searched  for  the  tree  mark-  Xntiocat'o'T^ 
e<l  J  P>  and,  had  he  done  so  in  good  faith,  we  are  not  find  the  object, 
allowed  to  doubt,  that  he  would  have  found  it  without  ^vt^^wrA^ 
any  difiiculty,  if  it  was,  in  fact,  marked  at  the  tiate  of  jj  "  rofficient. 
the  entry,  as  I'escrilved.  Not  only  do  the  notoriety  of  tion  of  iXjerte 
"eighteen  mile  creek,"  and  the  character  of  the  other  '"  ""  •nfry»«» 
calls  authorize  the  presumption,  tiiat  the  beginning,  if  snbfieqoent  lo- 
marked  tu  deseribtd^  could  have  lieen  found,  after  proper  SJ***"^  /®  ^  *j 
enquiry  and  reasonable  search,  but  the  extraneous  testi-  find  them,  by 
mony  proves  clearly,  that  it  could  have  fr?<n,  and  had  been,  ||lf„J^^,|^'^ 
Am  found,  shortly  after  the  date  of  the  entry.  And  that  try.witbontnny 
is  as  much  of  precision  as  this  court  has  required  in  any  «ncporen*n7ri" 
entry.  is  not  required. 

Vol.  II.  M 
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In  the  case  of  WhUaktr  et  al  vs.  HaU,  1  BM,  74,  thn 
court  saiil :  ^^  It  would  be  very  unreasonable  to  expect 
and  require,  that  a  locator  should  so  describe  the  objects 
called  for,  as  that  another,  taking  his  words  upon  paper, 

'  could,  by  the  help  of  them  alone,  without  enquiry  in  paU^ 
and  as  a  tolUary  uanderer^  find  out  and  know,  as  soon  aa 
found,  the  objects  intended."  And,  in, the  same  caset 
page  75,  the  court  said,  that  ^^  no  decision  in  this  coun- 
try has  ever  asserted,  that  an  entry  must  necessarily  con- 
tain such  a  reference  to  objects  of  notoriety  and  identity^ 
as  that  a  person  could  go  from  the  office,  with  a  copy  of 
the  entry,  and,  by  that,  find  its  position,  unaided  by  any 
information  from  his  fellows  in  society." 

And  hence,  in  the  case  of  Green  et  al  vs.  Wateon,  1 
Bibh,  105,  this  court  established  the  validity  of  the  fol- 
lowing entry  :  Josiah  Watson  enters  four  thousand  four 
hundred  and  fifty  acres  &c.  lying  on  the  north  fork  of 
Mill  creek,  a  south-west  branch  of  Hinkston's  fork  of 
Licking;  beginning  at  a  sugar  tree  and  small  white  oak, 
marked  S.  M.  standing  in  the  fork  of  a  branch  near  the 
head  of  said  creek^  and  running  north,  Sic.  &c.  The  lo- 
cative call  in  that  case  was  scarcely  as  specific,  or  as  ea- 
sily susceptible  of  identification,  as  that  contained  in  Pat* 
ton's  entry.  Marked  trees  in  the  fork  of  a  branchy  ivear 
the  head  of  said  creek.^^  Should,  prima  facie^  be  presumed 
to  be  as  difficult  to  find,  and  even  more  difficult  to  iden* 
tify,  than  a  marked  tree  on  a  designated  creek,  *^  about 
two  miles"  from  its  mouth  ;  and  more  especially,  when 
it  is  understood,  as  stated  in, the  case  just  cited,  that 

'  there  were  two  ^"^ prangs  or  forks^^  to  **  Mill  creek,"  nei- 
ther of  which  was  known,  at  the  date  of  the  entry,  by 
any  ^*' appropriate'^*  name.  But,  nevertheless,  the  entry 
was  sustained  in  that  case,  because  the  court  believed, 
from  the  proofs,  that  the  l)eginning  could  have  beea 
found  and  identified,  by  a  vigilant  and  enquiring  lo- 
cator. 

Equally  and  even  more  strong,  in  some  respects,  are 
the  proofs  in  this  case.  The  only  circumstances  that 
could  operate  to  the  comparative  disadvantage  of  Pat- 
ton^s  entry,  are :  firsts  that  the  kind  of  tree  is  not  stated; 
secondy  that  its  relative  position  to  the  branch  or  creek 
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»  not^  in  80  many  words,  expressly  described.    Bat>  as    Fall  Term 
before  suggested,  the  entry  clearly  imports,  that  the  tree       ^  ^  3  4. 
was  00  the  branch  or  near  it ;  and  whether  the  tree  was  {^^^i^^^^J/^ 
a  mulberry  or  a  white  oak,  could  not  have  been  very  ▼•. 

material,  because  it  was  the  letters  upon  it,  and  its  reU-  -^^^^.'LX^: 
live  position  as  descrilied,  which  mubt  have  identified  it, 
as  the  tree  called  for  in  the  entry.  But,  in  some  other 
resfiects,  Patton's  entry  is  more  descriptive,  than  thai  of 
WaUon^  which  was  sustained  by  this  court*  '^The  fork 
of  a  branch  Mar  the  htad  of  said  creek,"  as  called  for  in 
Watson's  entry,  is  somewhat  indefinite,  and  might  be 
vexatious  and  delusive  to  a  subsequent  locator.  No  de- 
finite clue  is  given  for  ascertaining  what  branch  was  in- 
tended, or  how  *'^ntar^'*  the  beginning  was  to  the  ^'head^* 
of  the  creek.  But  Patton's  entry,  with  some  degree  of 
satisfactory  approximation  to  certainty,  gave  the  dis- 
tance from  the  mouth  of  the  ^'iranc/i"  to  the  tree  mark- 
ed J.  P.  and  clearly  imported,  that  the  tree  was  on  the 
bank  of  the  branch,  or  so  near  to  it  as  to  be  visible 
from  it. 

An  entry  made  at  a  time  when,  as  we  may  presume,^ 
there  was  no  survey  or  other  entry  which  it  could  have 
called  for  or  adjoined,  could  not  be  expected  to  have 
been  much  more  certain  or  specific  than  the  calls  of 
Patton's  entry  should  be  deemed  to  liave  been.  There 
is  nothing  in  the  record  from  which  we  would  be  au- 
thorized to  infer,  that  the  entry  could  have  been  made 
to  afibrd  better  crittrif;^  for  identifying  the  place  of  be- 
ginning, except  in  the  description  of  the  tree  called  for 
as  the  beginning.  But,  as  before  suggested,  the  entry  ^ 
could  not  have  been  reasonably  understood  as  meaning 
that  the  tree  was  any  where  else  than  on  the  branchy 
about  two  miles  from  its  mouth.  The  tree  was,  in  fact, 
(Aere.  And  the  proof  satisfactorily  shews,  that,  with  those 
guides,  a  subsequent  locator  might  have  found  and  iden- 
tified the  tree,  without  difficulty,  as  early  as  the  spring 
of  the  year  succeeding  the  date  of  the  entry. ^ 

We  are,  therefore,  disposed  to  think,  that,  tested  by 
reason,  analogy,  and  authority,  the  entry  should  bo 
deemed  valid— if,  as  the  appellants  have  tried  to  prove, 
the  tree,  described  as  the  beginning,  was  marked  with 
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Fall  Term    J.  F.  either  before  or  at  the  time  of  the  entry.    As  t# 
18  84.       (iiig  point  there  is  no  positive  proof;  and  the  circum- 
Cardwell  &^.  stances,  which  have  been  established,  are  not  such  as 
VI.  will  lep.ve  no  room  for  doubt,  or  for  difi'erenite  of  opin- 

ion. 

^wnlSdicto^ry  Sandcrs,  in  his  deposition,  swears  that  Patton,  start- 
er any  other  ed,  in  the  Ml  of  1782,  to  explore  the  land  up  the  branch 
£tioQ*'of  *ihe  ^^^^^  called  Patlon's  creek  ;  and,  after  his  return  from 
8UDewUiiMt,ic  his  tour  of  exploration,  said  that  he  had  made  such  an 
dibilUy':  boUf  entry  as  he  did  make  ;  and  also,  that  he  (Sander»)  went 
the  rornier  de^  With  Patton  and  otherii,  to  the  place  of  beginning,  id 
niit  of  e  con-  the  spring  of  1783,  and  saw  the  mulberry  tree  on  the 

stniiiiionnotin-  north  side  of  the  branch,  with  J.  P.  then  marked  upon 

eoRiutf^nt  with 

the  latter,  and  it ;  And  which  letters  exhibited  the  apfiearatice  of  hay* 

i***  *Jl2r"b*  1"? '^^^  made  some  months  prior  to  that  time.  Mo- 
tbe  testimony  Carty  swears  to  the  same  factst  in  substance ;  and  aUo, 
dIporitbn'Jill  «w«ars,  that  he  had  seen  the  tree  with  the  letters  J.  P. 
Imve  ite  infla-   upon  it,  *'^in  1782." 

^^'  It  is  true  that  McCarty,  in  a  fortner  deposition,  in  a 

suit  between  other  partiet^,  swore,  that,  prior  to  the  sur- 
vey, he  had  not  seen  any  trees  marked  J.  P.  But,  in  a 
previous  part  of  that  dei>osition,  he  had  virtually  sworn^ 
that  the  mulberry  was  marked  prior  to  the  survey,  but 
that  other  trees  were  also  marked  J.  P.  at  the  time  of 
the  survey  ;  and  therefore,  when,  on  cross  examinatiouy 
he  said  that  the  trees  were  marked  at  the  time  of  the  sur- 
vey, and  that  he  had  seen  J.  P.  on  none  of  them  before 
that  time,  he  may  have  referred  to  the  ''^  other  trees^^  that 
he  had  just  described  as  havitig  been  marked  when  the 
survey  was  made ;  and  it  is  not  very  improbable  that 
such  was  his  meaning — more  especially,  as  Sanders,  as 
well  as  himself,  swore  that  tlie  mulberry  exhibited  the  let* 
ters  J.  P.  in  the  spring  before  the  making  of  the  survey. 
Buty  however  this  may  be,  his  character  seems  other- 
wise to  be  good  and  unimpeached,  and  what  he  swears 
in  this  case,  is  fortified  by  Sanders,  whoiie  veracity  has 
not  been  que9tione<l. 
proofthatalo.  Now,  wsfiviiig  what  McCarty  has  sworn,  as  to  his 
in  the^fiJi.^^to  having  seen  the  letters  on  the  tree  in  178S,  we  are  stil| 
oKplore  Und,20  of  the  opinion,  that  the  presumption,  from  the  other 
milei  er  more    _  ,  f ,  .  i.  •      ,   .  ^^   .  ^   . 

ifh^  his  resi*  lacts  which  are  established  by  sufficient  proof,  is,  that 
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the  tree  was  marked  before  the  making  of  the  entry  in  Fall  Term 
the  oflBce.     It  is  not  probable  that>  after  the  date  of  his       18  84. 

entry,  Patton  would  have  gone  from  ^Uhe  falbof  the  c^'dwelTA^e 
Ohio^^^  upwards  of  twenty  miles,  in  the  winter  time,  to  vi. 

mark  the  tree.     It  is  reasonable  to  infer  that,  when  he  Bt^^lh^^^z, 

explored  the  country  in  1182,  and  determined  to  make  J?«>c«. »"<*«?<"» 

•  •  '  nu  return  atut- 

his  entry  there,  caihng  for  a  tree  marked  J.  P.  he  cut  ed,  that  be  had 

those  letters  on  the  tree.     And,  from  the  testimony  of  ^^^^^^  f^^J" 

Sanders  and  McCarty,  fortified  by  that  of  Meriwether,  which  ho  im* 

the  deduction  is  rational  and  strong,  that  the  letters  ^er^d'^^f/    tb^ 

were   made  on  the  tree,  as  early  as  December,  n82.  ■nrvejor't   of- 

The  fact,  that  the  tree  was  not  designated  more  s[)e-  tliathifluiUi^?t| 

cially,  might  tend  to  create  some  suspicion,  that  Patton  apparently  c«t 
ti.t  .L  !•■  I      niontha  before. 

bad  not  been  on  the  ground,  when  the  entry  was  made  were  «eea  the 

in  the  surveyor's  office.     But  that  circumstance  is,  we  next  spring, up- 

..I  .....*  .        .  ...      OMatreeatthttt 

thmk,  repelled  by  the  nict,  that  he  went  up  the  river  m  place,  anthori* 
December,  1188,  to  explore  the  country,  for  the  pur^iose  J5^„**^Xt""the 
of  making  an  entry,  and  did  make  his  entry  immediate-  tree  waa  thoa 
ly  after  his  return.     Then,  the  fact  that  the  letters  on  J'e^mi^eth^'^i!! 
the  mullierry,  were  seen  in  the  spring  of  1753,  appa-  try. 
rently  old  enough  to  correspond  with  the  call  in  the 
entry,  should,  in  our  judgment,  be  alone  deemed  sutB* 
cient  to  authorize  the  presumption,  that  the  tiee  was 
marJked  prior  to  the  date  of  the  entry.     In  the  case  of 
Green  et  al.  vs.  IVatttm  (siipra,)  there  was  no  direct  proof, 
tiat  the  trees  called  lor  as  being  marked  with  letters, 
had  been  so  marked  prior  to  the  date  of  Watson's  en^^ 
try.     But  the  court  presumed,  that  the  trees  had  t)eea 
so  marked;  and  said,  *Uhe  presumption  in  its  lavor  it 
strong,  and  ought  to  be  indulge<l — because,  had  the  lo- 
cator intended,  Iraudulently  to  have  made  the  markb  af- 
ter he  made  the  entry,  it  is  highly  improbable  thai  he 
would,  in  so  short  a  time,  have  bi ought  the  surveyor 
to  lay  off  the  land  ;  and  still  more  improbable,  that  he 
would  so  particularly  have  called  for  two  treses,  a  sugar 
tiee  and  small  white  oak  &c.''     Now  it  ih  evident  that, 
without  the  designation  of  the  kind  of  trees,  the  court 
would,  in  that  ca^e,  have  presumed,  that  the  marks  had 
been  made  prior  to  the  date  of  the  entry. 

We  conclude,  therefore,  that  we  should  presume,  from 
the  facts  proved,  that  the  mulberry  was  marked^  before 
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Fall  Term    the  entry  was  made — ^atid  therefore  the  entry  ii  deeooed 

!i^       valid. 
Cardwell  4-c.       Dui^ing  the  progress  of  the  case,  no  survey  was  mnde 
vt.  in  the  circuit  court.     We  cannot,  therefore,  decide  wbe- 

Siro  4*«.  ii^^p^  ^|.  iiQ^  far^  the  original  survey  ancl  the  patent  cor- 
of  a  p^ty^'to  I'^poiid  with  the  entry.  But  there  is  no  intiwatioii  in 
procvre  au  or-  the  answers,  that  the  survey  was  not  made  confer luabiy 
to  show  that  II  ^>th  the  entry;  and  we  think,  that,  had  the  circuit  court, 

mnej  and  pa-  deemed  the  entry  valid,  that  court  should,  ex  officio^  have 
teut  are  in  COD-     ,.  ,  ,  ,  ,  , 

formity  to  tho  tlirecled  a  survey  to  be  made,  so  as  to  ascertain  the  actual 
•ntrj— there  bo  position  of  the  original  survey,  and  whether  it  includes, 
titfnofnwjiator  SO  far  as  it  was  made,  according  to  entry,  the  land  now 
not  fcuJ^^he  *"  contest.  As  the  calls  in  the  patent^  seem  prinui  Jade 
court  dociding  to  correspond  with  the  entry,  and  as  there  in  eiiougti  in 
Itfiir^r' niightt  ^***  record  of  the  action  of  ejectment,  (which  seems  to 
ex  officio,  or-  have  been  read  as  evidence  in  this  case  without  objec* 
aiReru?o^  wbcK  tion,)  to  induce  a  presumption,  that  the  survey,  as  made, 
tber  there  waa  includes  the  land  in  contest,  or  some  of  it ;  and,  as  we 
and  to  what  ei*  >hould  presume,  that  the  patent  corresponds  with  the 
tent.    'I  hi*  ct.,  survey,  we  do  not  deem  the  omission  to  make  a  survey, 

reaiandinff    the       ....     ,  .       ,  ,    ,  -      ,  ,  ", 

cna9<9  for  further  Whilst  the  case  was  in  the  court  below,  fatal  to  the  equi- 
r.^T'^f^'thi  ^y^^^^^^'^y  ^*^«  apiiellanU;  and  are  of  the  opinion, 
■nrvey  ahail  be  that,  as  the  entry  is  now  adjudged  to  be  valid^  a  survey 
ordered.  ghould  yet  be  made  on  the  return  of  this  cause  to  the 

circuit  court,  for  the  purpose  of  ascertaining,  with  a 
more  satisfactory  certainty  and  precbion,  whether,  nnd 
to  what  extent,  the  original  survey,  so  far  as  it  was  con- 
formable with  the  entry,  incladcs  the  land  in  controver- 
sy.    See  Hancock  vs.  Hancock^  I  Jifon.  122. 

Wherefore,  it  is  decreed  by  this  court,  that  the  decree 
of  the  circuit  court  be,  and  the  same  is  hereby  rev^ersed, 
and  the  cause  remanded  for  further  proceedings  and  de- 
cree, pursuant  to  this  opinion  and  to  the  former  opinion 
of  this  court. 

Judge  Nicholas  does  not  altogether  concur  in  this 
opinion,  and  dissents  from  the  conclusion  and  mandate. 
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Fall  Terra 
1884. 


Gill's  Will 

[Mr.  Anderfon  for  the  will :  Mr.  CriUendeii  contra.] 

Fbom  the  Gabbard  Covntt  Coubt. 

Jadire  Ukdbrwood  delivered  the  Opinion  of  the  Court  in  this  NinfemherlS, 
case — in  the  decision  pf  which,  the  Chief  Justice  tiiok  no  part. 

In  June,  18S3,  it  is  said,  Doctor  William  Gill  made  a  mm-  A  BBBcupativs 
cupative  will,  by  which  he  bequeathed  a  considerable  ^'co^pet«ni^t 
personal  estate  to  his  relations.     John  Aldridge  was  one  the   tin>o    the 
of  the  legatees.     The  bequest  to  him  was  large,  and  lie  |,q\    iiit«mt^ 
died  a  few  days  after  Doctor  Gill.     Two  of  the  chil-  ^IS^forT^^M 
dren  of  Aldridnre,  at  whose  hoii^e  Gill  died,  are  the  on-  -.qnettioD  op- 
ly  witnesi^es  introduced  in  support  of  Gill's  will ;  and  bliH^^of  "^ 
they  are,  imder  the  will  of  their  father,  intereMed   in  teitjmoBy. 
establishing  the  nuncupative  will ;  which   was  offered 
for  proofs-haying  been  reduced  to  writing,  within  less 
than  six  months  after  the  testamentary  words  are  alle^r- 
ed  to  have  been  spoken,  and  admitted  to  record  by  the 
Garrtird  county  court. 

The  competency  of  the  witnesses  to  depose,  is  the  on- 
ly question  worthy  of  consideration  ;  for  if  their  testi- 
mony can  be  received,  there  is  no  doubt  that  the  county 
court  properly  established  the  will. 

It  is  contended,  that  the  witnesses  were  competent  at 
the  time  they  were  called  on  to  take  notice  of  the  testa* 
mentary  words,  and  that  a  subsequent  interest  cast  on 
them  by  operation  of  law,  as  heirs  to  their  father,  or  a 
voluntary  acceptance  of  the  provisions  of  bis  will,  in 
their  favor,  cannot  deprive  the  other  legatees  of  Doctor 
Gill  of  the  benefit  of  their  testimony. 

Or,  if  that  position  be  untenable,  it  is  insisted,  that  a 
liberal  construction  of  the  ninth  section  of  the  act  of  as- 
sembly, relative  to  wills,  n^onld  embrace  witnesses, 
whose  testimony  may  be  necessary  to  establish  a  nuncu- 
pative will,  so  as  to  allow  and  compel  them  to  testify, 
although  the  result  might  be  to  deprive  them  of  all  ben- 
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Fall  Term    e^f  which  might  flow  from  the  establishment  of  the 

18  3  4.       ^.jii  ,|,^y  ^yere  culled  on  to  sustain. 
Gill'i  fViU.        '^''^  ^^^^  ground  assumed  divides  itself  into  two  in- 
"  qniries :  first,  do  we  know  that  the  witnesses  were  com- 

petent at  the  time  they  heard  any  testamentary  words 
from  Doctor  Gill  ?  and,  second^  if  they  were  competent 
at  any  such  time,  will  their  subsisting  interest  when  re- 
quired to  testify,  make  it  the  duty  of  the  court  to  ex* 
chide  them  f 
An  interettnd  As  to  the  first  point,  it  may  be  remarked,  that  all  our 
^""!!?Jr  "I!I  knowledge  is  derived  from  the  witnesses,  who  fix  the 

competent     to  ■• 

prove  that  he  period  when  the  testamentary  words  were  spoken,  and 

when"*thrfn^  detail  the  farts  which  show  that  they  had  no  interest  at 

to  be  establish,  that  time.     Now  if  it  be  conceded,  as  contended,  that  a 

cQiTf^.  Tr^lM  witness  once  com |)elent  must  continue  so,  notwitbstan- 

^M  ^JjJ".  ^'^^''"  ding  an  interest  subsequently  acquired  by  his  own  vol- 

eame  interested  nntary  act,  or  cast  on  him  by  the  act  of  another  ;  still 

efterwerds    by  jj  vvould  be  a  question  of  consequence,  whether  his  ori- 
his  own  Tolao-      .  i..  ••  c  ■ 

tarj  aci,  or  the  ffmal  competency  should  not  be  made  to  appear  by  oth- 

and?8t1»refore  *'*  *^'*'®"^®  ****"  1^'*  ®^"  testimony;  for  if  other  evi- 
Dot  ineompe-  dence  b^  not  required,  it  might,  in  numerous  cases,  if 
mI!d'e\^'"appJi?  "®^  '"  *"'  ^  with  in  the  jiower  of  an  interested  witness 
by  testimony o-  to  date  transactions  in  such  manner  as  to  let  in  his  testi- 
mony, and  thereby  to  promote  his  interest  by  perjury. 
The  ground  of  objection  to  an  interested  witness  is,  that 
he  cannot  be  trusted  in  consequence  of  his  interest; 
there  is  dangrer  that  he  may  be  influenced  by  it  to  com- 
mit |)erjury ;  and  hence  the  general  rule,  that  he  shall 
not  testify  in  a  case  which  concerns  himself.  It  would 
afford  ffreat  facilities  and  temptations  to  fraud  and  per« 
jury*  were  we  to  nilow  an  interested  witness  to  make 
out  the  existence  of  his  competency  at  a  former  period, 
and  thereby  to  legitimate  his  testimony  on  the  trial. 
Such  an  exception  would  enable  a  dtstributeeito  testify 
in  bebnif  of  the  administator.  whenever  the  distributee 
was  willing  to  swear  that  his  knowledge  of  the  facts  uas 
obtained  before  the  death  of  the  intestate.  We  are  not 
acquainted  with  any  adjudged  case  which  sanctions  such 
a  principle,  and  think  there  is  no  good  reason  for  it. 
We  are  therefore  of  opinion,  that  the  witnesses  in  the 
present  oase  could  not  legally  establish  their  competency 


Digitized  by  VjOOQIC 


ther    than   his 
own 


OP   APPEALS  OF   KENtUCKY. 

!o  testify  at  a  former  period,  so  as  to  present  them<e!ve«     Fall  T«rai 

in  an  attitude  in  which  others  might  rightfully  claim  the       l  8  >  4 . 

benefit  of  their  testimony,  notwithstanding  their  inter    Qm^^  i^m^ 

est  at  the  moment  of  testifyini^. 

But  if  we  jjrant.  that  the  witnesses  could,  in  this  case,*  A  nnnaopntiTe 

shnw,  that  there  whs  a  time  when  they  would  have  been  p^v^^by*  on* 

competent  to  prove  the  due  publication  of  the  nuncnpa-  who.wheo  wU 

tive  will,  still  we  think  their  interest  at  the  time  they  \g  interaHted  in 

were  called  to  testify,  was  such,  as  to  make  it  the  duty  i!".*^"*^^^' 

of  the  court  to  exciuiie  them.     In  prmciple  their  case  is  did  not  acquira 

like  that  of  the  distributee  called  to  tei«tifv  in  behalf  of  j">ntefw|tillaf 

1  •!■    ter  the  Will  wt» 

the  administrator  or  executor.   By  establishing  the  will  psblithed.  ^  If 

of  D)clor  Gill,  their   father's  personal  representative  ^JJ^^'**^ 

wotd<l  be  entitled  to  the  legacy  to  him  of  about  three  Kacv    onder  a 

thousand  dollars,  and  this  sum,  so  acquired,  would  en-  ^^^  or^Jlevi! 

larjTP  their  distributive  shares.     It  was  a  difference  of  ■!"*»^*??"P®'" 

.opinion  between  Lords  Camden  and  Mansfield,  whether  largedbyettalH 

a  witness  who  was  incompetent  at  the  time  of  attesting  l»l»«nK  "^  ■'• 
,  .   ,       .       ♦^   .  .  ,  .  •    -      ,      ^   not   competent 

a  wilK  to  which  the  'British  statute  required  three  toproveit-not 
**iredible,"  construed  to  mean  competent,  witnesses,  ^j!5!?*^f]"/hl!* 
could,  by  the  .subsequent  removal  of  his  disability,  are  to  prove  di- 
thereby  Iwrome  competent  to  testify;  but  we  have  no  ^^h^'HinlT^ii 
where  foivud  it  determined,  that  a  witness  com|)etent  at  waiimade,w( 
the  time  of  attestation,  could  give  evidence  on  the  trial,  ^'■*"*®"** 
in  support  of  his  own  interest  subsequently  acquired. 
If  there  are  others  connected  with  the  witness  in  inter- 
est,  it  may  be  their  misfortune  to  be  deprived  of  his 
tei^timoDy,  but  such  must  be  the  result*  unless  they  can 
brin£r  the  witness  within  some  established  exception  to 
the  general  rule.  The  exception  applicable  here,  if 
there  be  any,  is  laid  down  !)y  Starkie,  part  iv,  page  750, 
in  these  words :  *^A  witness  cannot,  by  the  subsequent 
voluntary  creation  of  an  interest,  without  the  concur- 
rence or  assent  of  the  party,  d.eprive  him  of  the  beneiit 
of  his  testimony  in  any  proieeding,  whether  civil  or 
criminal.  For  the  party  had  a  l^gal  interest  in  the  tes- 
timony, of  which  he  ought  not  to  lie  deprived  by  the 
mere  wanton  act  of  the  witness  ''  This  exception  does 
not  embrace  the  ease.  The  witnesses  here  have  com- 
mitted no  wanton  act  prejudicial  to  any  one.  They 
Vol.  II.  67 
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Fall  Term     have  not  l>ccn  actors  to  change  their  condition.     They 
1  •  •  4.        J} J  ^^^  create  their  interest :  on  the  contrary,  their  in- 
GiW9  Will.  ^^>^8^  has  been  created  hy  the  act  of  Aldridge,  their  fa- 
ther ;  who  by  his  will  has  provided  for  the  witnesses. 
If  Aldridge  had  died  ititestate,  the  interest  of  the  wit- 
nesses would  have  been  created  hy  operation  of  law. 
In  either  case,  their  interest  is  not  the  consequence  of 
th^ir  acts.     Suppose,  instead  of  making  the  witnesses  in- 
terested by  his  will,  Aldridge  was  yet  alive,  and  had 
transferred  to  them  by  gift,  and  for  valuable  considera- 
tion,  the  legacy  left  him  by  Gill ;  in  such  a  state  of 
.things,  it  could  not  be  contended,  with  any  plausibility, 
that  the  witnesses  could  by  their  testimony  establish  the 
will.     We  do  not  see  how  the  death  of  Aldridge  alters 
the  case.     If  he  was  alive,  he  could  not  prove  the  will 
for  his  benefit.     He  cannot  cast  his  interest  by  his  death 
irpon  his  children,  either  as  distributees,  or  legatees, 
without  throwing  upon  them  likewise  his  disability  to 
testify.      A  part   of  Aldridge's  children  cannot,  after 
his  death,   use  the  others  as  witnesses,  to  establish   a 
right   derived  from  the  father,   any  more  than   they 
could  were  the  father  living  and  had  assigned  his  inter* 
est  jointly  to  the  children,  for  a  valuable  consideration. 
A  bequest  to  a       It  remains  to  eiiquire  how  far  the  ninth  section  of  the 
neMYo^'a^wiil"  *^'  relative  to  wills,  can  operate  upon  this  case.     By 
that  cannot  be  that  section  the  subscribing  witness  to  a  will,  in  which 
^[ml  w'^void  •  there  is  a  legacy  to  him,  may  becomfielled  to  prove  the 
and  if  he  18  enti    ^vill,   if  it  cannot  be   otherwise  proved;  and  in  that 
in  caae*the  wlu  event,  his  IcgRcy  is  taken  away  ;  but  any  interest  which 

it  r^ooted,  ao  j,g  miffht  have  had  as  heir  or  distributee,  is  saved  to 

oiQcn  oftneDor*  ^^ 

tionaadoeanot  him,  provided  it  does  not  exceed  the  value  of  the  be. 

w^  the  ^bol  ^"^*^  ^^  clevise  which  he  loses.     We  are  of  opinion  that 

qgeiit,  is  raved  this  scrtlon  has  no  application  to  the  present  case.     Had 

ifz/^*.  Query  ^'^^  witnesses  been  provided  for  by  the  nuncupative  will 

— «an  this  act  which  they'  are  called  on  to  prove,  then  the  question 

a^  to  embrace  might  have  been  presented,  how  far  witnesses  to  prove 

the    witoMses  nuncupative  wills  could  be  embraced  by  the  statutory 
to   noncap^tive        i  i.      ,  ■  ■  .        ...  .  *         . 

Wills?    It  does  nile  applicable  to  the  subscribing  witnesses  of  writtca 

thou  *^Ci^h  ^^  wills.     Bui  the  witnesses  here  take  nothing  by  the  nun- 

MO  b^aast  in  ctipative  will.     Their  interest  is  derived  under  the  will 
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of  AMridge.     Now  we  perceive  no  mode  of  vacating  the    Fall  Term 
devise  made  by  Aldridge  lo  the  witnesses.     The  inter-       18  84. 
est  which  they  acquire  by  his  will,  may  greatly  exceed    n^^^^mn 
that  which  they  would  "be  entitled  to  as  heirs  and  dis.  ^^   ^.jj  ^y^' 
tribntees ;  and  if  so,  we  find  no  authority  in  the  statute  are   culled    to 
to  make  ibcm  surrender  a  greater  interest,  and  take  a  they*are*otber. 
lesser  one,  so  that  they  may  be  rendered  competent  to  ^is«  interesied 
prove  the  will  of  a  third  person.     All  that  the  spirit  of  '"^  ^     "    '' 
the  statute  could  require,  is  that,  the  witnesses  in  this 
case  should  surrender  all  the  interest  wbich  they  have, 
under  the  will  of  their  father,  in  the  three  thousand 
dollars  bequeathed  him  by  Doctor  Gill,  and  then  to  fet 
theui  in  to  share  such  portion  of  Doctor  GilPs  estate  a«- 
they  might   be  entitled  to,  as  part  of  the  distributees  of 
Gill,  had  he  died  intestate,  and  after  the  death  of  Aldridge 
and  his  wife.     We  cannot  carry  out  the  supposed  analo. 
gy  between  the  subscribing  witnesses  of  a  written  wil]| 
and  the  witnesses  in  the  present  case,  through  such  an 
unexplored  labyrinth  as  that  into  which  we  should  be 
led.     Hence  we  com  hide  that  the  ninth  section  of  the 
statute  of  wills  has  no  bearing  on  this  case. 

The  judgment  of  the  Garrard  county  court  admit- 
ting the  paper  purporting  to  be  the  nuncupative  will  of 
William  Gdl,  deceased,  to  rec:ord  is  reversed  and  set 
aside  ;  and  for  want  of  competent  proof  the  contents  of 
the  said  paper  written  by  S.  H.  Anderson,  in  the  pres- 
ence and  under  the  statements  of  Maria  Tillett,  one  of 
the  witnesses,  are  hereby  rejected,  and  declared  not  to 
be  the  nuncupative  will  of  the  sakl  GiU. 

The  plaintiffs  in  error  must  recover  their  costs. 
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Fall  Term 
10S4. 


Chavobbt.       Gates  and  Others  against  Woodson. 

[Mr.  Crittenden  and  Menn.  Mor«>heiid  and  Brown  for  Appellants:  Mr.  Moa- 
ree  for  tbe  Appellee.] 

From  the  Circuit  Coort  for  Christian  Cocntt. 

yovemher  14.       Chief  Jnstice  Robektsoh  delivered  the  Opinion  of  the  Coart. 

8tat«nentofth«  In  1797,  Joseph  Crocket,  ihei)  owning  a  military  siMrvej 
for  ooe  thousand  acre:*  of  laiul,  assiiiinetl  all  his  interest 
therein  to  Turker  M.  WoocUon,  to  whom  a  |iatent  was 
afterwards  (1799)  its^ued,  for  the  entire  tract,  and  who, 
after  the  emanation  of  the  patent,  and  in  the  same  year, 
sold  and  conveyed  to  GhoUon  btapp,  seven  hundred 
and  fifty  acres,  without  designation  of  bonndary  other- 
wise than  by  the  vtjpulution,  that  the  quantity  thus  sold 
should  lie  within  the  patent  bounds. 

In  1816,  the  heirs  of  GhoUon  Stapp  conveyed  to  Jo.^h- 
ua  Gates,  all  their  intere&t  (derived  by  descent  from  their 
ancestor,)  in  the  undivided  quantity  of  i^even  bundled 
and  fifty  acres,  which  had  been  conveyed  by  Woodson. 

In  1814,  Tucker  M.  Woodfcon  was,  by  a  regular  in- 
quisition, found  to  be  then  a  lunatic,  and  Samuel  H. 
\\'oodson  was  appointed  his  committee;  and,  in  lbl7, 
the  court,  having  ascertained  t)y  another  inquest,  that 
Tucker  M.  Woodson  was  stdl  a  lunatic,  and  that  Sam- 
uel H.  Wocrdson  was  unwilling  to  continue  to  be  his 
committee,  appointed  (in  June,)  Joseph  Crocket  the 
committee  of  his  |>erson  and  estate. 

In  April,  1817,  Gates  filed  a  bill  in  chancery  against 
Joseph  Crocket,  Tucker  M.  Woodson  and  Moses  Shel- 
by, alleging,  that  Crocket  had  euiployed  Shelby  to  bur- 
vey  his  military  claim  of  one  thousand  acres,  and  had 
agreed  to  allow  him  one  fourth  part  of  the  land  ;  that 
Shelby,  having  made  the  survey  and  thereby  become 
entitled  to  the  one  fourth,  sold  his  interest  to  Crocket, 
in  December,  1814;  and  that  Crocket  had  sold  it  to 
Gates,  on  the  first  of  January,  1817;  and,  therefor^ 
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praying  for  a  conveyance  of  the  lejjal  title  from  Wood-     Fall  Term 
son,  to  the  one  fourth — that  being  supposed  to  be  the  residue       18  34. 
of  the  tract  afler  deditcting  Hven  hundred  and  ffty  acrts^      CateT^c. 
tohieh  had  been  conveyed  to  Sfcr/ip. 

There  was  no  service  of  process  on  either  Crocketi  - 
Woodt^on  or  Shelby,  and  the  latter  did  not  enter  an 
appearance.  But,  at  the  October  term,  tSH,  Joseph 
Crocket  filed  his  answer,  and  Robert X) rocket,  who  hud 
been  appointed,  at  the  April  term,  guardian,  to  answer 
for  Woodson,  also  filed  an  answer.  And  thereupon,  at 
the  same  time,  the  court  decreed  that  Gates  was  entitled 
to  a  conveyance  of  the  legal  title  **  to  one  fourth  part  of 
said  survey  of  one  thousand  acres^  being  the  balance,  af- 
ter deducting  the  seven  hundred  and  fifty  acres  con* 
veyed  by  Woodson  to  Gholson  Stapp;^'  and  a  commis- 
sioner, appointed  for  ttiat  purpose,  made  a  deed  accord- 
ing to  the  decree,  which  deed  the  court  approved. 

In  March,  1821,  Tucker  M.  Woodson,  Hien  being 
deemed  to  be  of  sound  mind,  was,  by  order  of  court, 
discharged  from  the  control  of  his  comuiittee,  and  re- 
stored to  the  rights  and  privileges  of  a  sane  man,  sui 
juris. 

In  1819,  William  Hunter  filed  a  bill  in  chancery  a- 
gainst  T.  H.  LfCtcher  and  others,  alleging,  that  Letcher 
had  bought  from  Woodson,  and  sold  to  him  (Hunter,) 
Woodson's  interest  in  the  one  thousand  acre:?;  that  Cates 
asserted  a  claim  to  the  whole  tract ;  and  therefore  pray- 
ing for  a  decree  for  a  good  title,  or  for  a  rescission  of  the- 
contract  with  Letcher.  Gates  and  Woodson^  who  had 
been  made  defendants,  both,  answered  the  bill.  The- 
former  asserted  a  claim  to  the  entire  tract ;  and  the  lat- 
ter made  his  answer  a  ^ross  bill  against  Letcher,  and 
prayed  for  a  rescission  of  (Aetr  contract.  Letcher  was 
never  made  a  party  to  the  original  bill,  or  to  the  cross 
bill,  and  did  not  answer  either  of  them.  But,  in  1821^ 
the  court  decreed  a  rescission  of  the  contract  between 
Hunter  and  Letcher,  and  a  cancelment  of  any  deed,  or 
other  written  evidence  of  the  agreement  between  Wood- 
son and  Letcher :  and  dismisbod  the  bill  as  to  Cates. 

In  1823,  Tucker  M.  Woodson  conveyed  to  his  son 
Joseph  M.  Woodson,  all  bis  right  to  the  one  thousand 
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Fall  Term  acrcf.  And,  in  1829,  Joseph  M.  Woodson  filed  a  bill  in 
'  ®  *^*  chancery  a<rainst  Gates  and  others  holding  under  hioi, 
Catei^e.  '^"^S'"?)  ^^^oi\^  other  things,  that  there  is  a  surplus  of 
about  six  hundred  and  fifty  acres  in  the  tract;  and  pray- 
ing for  a  partition,  assigning  to  Gates  and  his  vendees, 
seven  hundred  and  fifty  acres,  and  to  himself  (Joseph 
M.  Woodson,)  the  residue.  The  right  to  any  relief  uaa 
resisted  by  the  answers.  But  the  circuit  court  rendered 
a  decree  for  partition,  according  to  the  prayer  in  the 
bill ;  and  this  appeal  is  brought  to  reverse  that  decree. 

The  appellants  rely  on  several  grounds,  in  oppui»ition 
to  the  decree.  First:  the  record  in  the  case  ol  Hunter 
against  Letcher  and  others.  Second:  the  decree  in  the 
case  of  Gates  ^against  Grocket  and  others.  Third:  they 
insist,  that  a  part  of  the  land  lies  between  Walker^s  line 
and  the  chartered  boundary  line  between  this  state  and 
Tennessee,  and  that  the  circuit  court  had  no  jurisiiiction 
over  so  much  of  the  tract  as  lies  south  of  Walker's  line, 
which  is  the  conventional  boundary  between  the  two 
states,  fburili:  they  say,  that  there  is  a  detect  of  pro- 
per parties.  And,  in  consequence  of  all  these  objec- 
tions, they  insist,  that  the  appellee  was  not  entitlecl  to 
any  decree ;  but  that,  if  he  was,  the  decree  rendered, 
is  for  ifnore  than  he  was  entitled  to  in  equity. 

The  points  thus  presented,  will  be  brit:fly  considered, 
in  the  order  in  which  they  have  been  stated. 
Mnnaticmaket  ^'  There  is  nothing  in  the  record  in  the  case  of  Hun- 
a  deed,  and  af-  ter  against  Letcher  and  others,  which  can  materially  af- 
laiier^^iJ^^eJa  ^^^^  ^*»®  ^^S^^  asscrted  by  the  appellee.  There  was  na 
thesauieUmdto  decree  or  litigation  in  that  case,  as  between  Tucker  M. 
^?ho^'ihc" first  Woodson  and  Gates.  But  the  counsel  for  the  appellants 
deed  is  not  «b-  has  argued,  that  the  record  shews  that  Tucker  M.  Wood- 
the°8iibiieqDent  ^^^  ^^^}  whilst  a  lunatic,  conveyed  all  his  interest  in  the 
grantee.becnnM  ^^g  thousand  acre  tract,  to  Letcher;  and  that,  therefore, 
of  contract  be-  ^  the  (Iced  of  a  lunatic  is  not  void,  but  voidable  merely, 

!rT"  !l""  ""^  the  title  must  be  deemed  to  have  been  in  Letcher,  and 
th«)IunHtic,nia7  .     m      •         »«    «/ 

avoid  it.  uot  HI  Tucker  M.  Woodson,  when  the  latter  made  the 

A  decree  cun-  ()|*ed  to  the  ap|)ellee  ;  and  that,  consequently,  the  appel- 

niiide  by  a  la-  1^^  has  estabUabed  no  right  to  any  decree  against  the  ap* 

puiit,  in  «  suit  pellauts. 

in    w  icn     hn  "^  ,-, 

^T«Qd6e  WM  not      To  this  argument,  a  two-fold  answer  may  be  given: — 
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firsts  the  record  does  not  shew  that  Tutker  M.  Woodison  Fall  Term. 

had  ever  iimcle  a  tieed  to  Letcher.     Second^  the  dei^d,  18  8  4. 

had  one  heen  made,  might  be  avoided  by  the  appellee,  CedeT&x 

in  consequence  of  the  privity  of  contract  between  the  vs. 

lunatic  and  himself;  antL  in  this  as|)ect  of  the  case,  the  Woodson, 

only  effect  of  the  record  in  IlunUr  vs.  iMchtr  and  oUurs,  S^eV^'norS 

would  be  to  shew  that  Letcher  mi^^ht  have  been  a  pro*  thelmter. 
per  party  to  this  suit ;  because,  not  having  been  made 
a  party  in  the  case  of  Hunter  and  oUurs^  the  decree  in 

that  cai^e  did  not  affect  any  interest  which  he  may  have  . 
held. 

11.  As  Shelby  was  not,  by  regular  service  or  by  ap-  Adecreeagainit 

t)earanre,  maile  a  party  In  the  suit  of  Cafes  acrain^'t  Croc-  •e^«"i  dei'eod- 

ket  and  others,  the  decree  rendered  m  that  case,  had  no  affect  the  righti 

etfert  on  any  pre-existent  equitable  rijjht  to  which  he  **'^°'*L7*^'^hi 

may  have  been   entitled.     But   nevertheless,  though  it  coart,  undwep- 

inight  be  reversable  on  that  ground,  still  it  may  beef-  aH^I^^Jt, "ontS 

fectual  as  to  Tucker  M.  Wooilson  and  Crocket,  until  re-  reversed,  it  w 

verged;  and  may,  therefore,  be  suiBcient  itf  vest  in  Calcs  u^^'^defeD^ 

the  legal  title  of  Woodson.     And,  unless  it  should  l)e  ^^^  v^lio  ^*^ 

deemed  to  be  void,  it  has  that  effect.     But,  we  cannot  thrcoort. 
deciile  that  it  is  void. 

As  to  the  proper  mode  of  litigating  in  respect  4o  the 

property  of  a  lunatic  in  the  custody  of  a  i:ommittee,  ga^°i *  |J„atU; 

there  is  some  diveri^ity  in  the  books,  and  there  has  been,  >«  costody  of  a 

also,  some  oscillation  in  the  practice  of  courts.    Milford  viceof  plroctu" 

says,  that  both  the  committee  and  the  lunatic  should  be  np»nthe  com- 

served  with  notice.     Mitford's  Pleadings,  29^  94,     But,  cient ;  liirnot 

in  the  case  of  the  Executors  of  Brashears  vs,  Vancowrtlandl,  P*^**?®*"  .*°  *"^ 

2  Johnson^s  Chancery  Reports,  242,  Chancellor  Kent  decid-  tic  Kimself.    If 

ed,  that  actual  service  on  the  lunatic  was,  not  only  an  |!*®.*^°'"V!I? 

^         »  '         ^         *  IS    a    00- del  t, 

imnecessary,  but  an  idle  act ;  and  said  that,  *'it  would  and  beroro  the 

l>e  quite  absurd  to  bring  in  a  party  who  has  no  csipacity  J|SJJ^*"|5^*JJ2 

•or  power  of  action,  except  by  the  very  persons  already  aufficieot  notioo 

before  the  court,  as  his  trustees."     We  are  disposed  to  io„a^ic"  \vber« 

.a<lopt,  as  the  more  reasonable  practice,  that  recognised  (l^e  oommittee 

by  the  chancellor  of  New  York.  termed\^^lh^ 

Now,  whether  service  on  the  lunatic  was  proper  or  ■"*•»  ***•    ■?- 

f    I  I  »  1^1.1       pointment  of  a 

not,  we  are  of  the  opmion,  that,  as  Joseph  Crocket,  the  ganrdian  ad  lu 

tem  for  tbf>  ia« 
nntk,  is  pre|)er.  [The  decree  was  for  land,  the  legal  title  to  which  was  in  the  lonatic-v* 
Jadge  Underwood  thinks  the  decree  as  to  him,  was  toid^-^Oit.l ' 
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Fail  Tprm     committee,  was  before  the  court,  in  his  own  ri^ht,  and 
188  4.       |j^„g  iia^j^  |„  fjj^.^^  notice  of  the  claim  asserted  against 
C^l^rtc       **'^  Innatio,  as  well  as  of  that  asserted  against  himself 
-V8.  individually  ;  and,  as  ihe  chancellor,  in  consequence  of 

the  personal  interest  of  the  committee,  very  pro|)erly 
appointed  a  guardian  ad  litems  or  committee  for  the  oc- 
casion, who  answered  the  bill,  and  represented  the  lu- 
natic, we  will  not  presume  that,  tluU  answer  was  alto- 
gether without  authority,  nor  that  the  lunatic  was  to- 
tally unrepresented  in  the  suit.  And,  though  the  de- 
cree as  to  him,  may  have  been  improvident,  or  even  er- 
roneous, we  cannot  decide  that  it  is  void. 

It  is  not,  therefore,  material   whether  Crocket's  as- 
signment of  his   *'  interest'^   transferred   to  Tucker  M. 
Woodson  the  entire  survey,  or  only  three  fourths!  there- 
of, nor  is  it  material,  as  this  case  now  stands,  whether, 
even  if  Woodson  supposed  that  he  had  obtained  from 
Crocket  the  equitable  right  to  the  whole  survey,  he  bad 
notice  of  the  alleged  equity  of  Shelby, 
Tbe  owner  ofa       But,  the  decree  in  the  case  of  Gates  against  Crocket 
*'^"^'  .°i  'inrtA  *^'  ^'"^  "o^  transfer  the  title  to  the  whole  residue  of  tbe 
acred,  iielid  760  tract,  after  deducting  the  seven  hundred  and  lift v  acres 
veSlquil^  ^^•^'•^'^  h«^»  ^^"^  conveyed  to  Stapp,  if,  as  alleged  and 
the  interest  ofa  not  controverted,  the  patent   boundary  contain   wore 
drKS  than  one  thousand  acres. 

obtaing  a  decree       Q^jy  q^^  fourth  of  the  tract  was  claimed  for  Shelbv. 

and  cnnvey^nce   -_  "^  ,  ,      , 

Ibr  **  a  fourth  of  The  tract  was  described  and  understood  to  be  one  of  one 

IfT    \Tfl!aC  thousand  acres  only;  and  hence,  the  decree  and  the  con- 

ance  after  de-  vevance,  pursuant  thereto,  for  ^^one  fourth  part^  being  the 

i^^T^Uurw  balance''  after  deducting   the  seven   hundred  and  fifty 

out,  that  there  acres  previously  conveyed  to  Stapp,  should  be  under- 

cres     in     the  t^tood   to  mean   two   hundred   and   fifty  acres,  or  one 

tract :  ^^'^  y®^  fourth  of  the  supposed  quantity  of  one  thousand  acres. 

to  his  750  a-  Wherefore,  if,  as  alleged,  the  patent  boundary  contaiir 

cren,  by  hispar-  ^^g  thousand  six  hundred  and  fifty,  instead  of  one  thou- 

chnae,   and  by  .  ....         ,  , 

hifl  decree,  to  sand  acres.  Gates  is  not  entitled,  under  that  decree,  to 

the  whole  tract  "'"®  hundred  acres,  which  would  be  the  residue  after 
only. (the words  deducting  Stapp's  seven  hundred  and  fifty  acres ;   but 

**  being  the  tial-  # 

ance^*  Sfc.  ob- 

viooftly  inserted  throvgh  misconception  of  the  trae  qaantity,  being  inoperative;)  the  residie 

of  the'tract.  (sttrplos)  reiuauia  to  the  patentee,  o^  his  assigns. 
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U  entitled  to  only  one  fourth  of  the  entire  tract  of  one    fM  Term 

thousand  six  hundred   and  fifty  acres,  that  is  to  four        18  84. 

hundred  and  twelve  and  a  half  acres;  and  consequent-      Catet2^ 

ly,  the  decree  notwithstanding,  the  appellee  Woodson  vs. 

seems  to  he  entitled  to  all  the  residue  of  the  entire  tract,      Woodson. 

after  deductin£r  Stapp's  seven  hundred  and  fifty  acres, 

and  also  four  hundred  and  twelve  and  a  half  acres,  or 

one  fourth  of  the  actual  quantity  included  withia  the 

patent  boundary. 

Ill    The  patent  was  issued  by  this  Commonwealth,  Th^  a)]6gati6o, 

and  the  land  is  described  as  Ivinff  in  the  (now)  county  Jhat  partofthe 

-_ ■>'•  .  -  -rt-^rC     land  liei  Within 

of  Chrutian  in  this  stHte.     By  the  convention  of  1820,  theoonvention- 

between  the  states  of  Kentucky  and  Tennessee,  "  Wal-  «l>»«n|toofTen. 

^  ^  not  being   ad- 

ker's  line,''  east  of  the  Tennessee  river,  was  established  mitfed.erproT- 

as  the  boundary,  so  far,  between  the  two  states.     It  is  ^'*f„*Si«i2n 

now  su(2;gested,  that  a  small  portion  of  the  land  embrao^  4'cwhicbmight 

ed  by  the  patentv  lies  between  '' Walker's  line,"  and  the  J^'Cl^^ 

chartered  latitudinal  line  of  36deg;.  30  m.  and,  of  course,  •tx^mcm  of  the 

within  the  conventional  jurisdiction  of  the  state  of  Ten-  ly .  iggestpd— 

nessee;  and,  to  that  extent,  the  counsel  for  the  appellants  "°^  decided.  A 

1    .1         I        •  •     Tr      .      t       I      1  conrt    in  Ken. 

have  argued,  that  the  circuit  court  in  Kentucky  bad  no  conld  not  partl- 

iurisdiction  in  this  case.  J|?°  *|»«  '»»^  j* 

"^    «,.       i.  1  .1       I      .       i.    ■  ■         Ten.bntwonld 

Tlie  fact  assumed  as  the  basis  of  the  argument,  has  probably   allot 

not  been  established.     An  amended  answer,  in  the  na-  {11, ihanfoot'of 

ture  of  a  cro^s  bill,  suggei>ts   indefinitely,  that  a  small  the  land  with- 

portioti  of  the  tract  is  south  of  Walker's  line.     The  an-  J^*'\VJ'|!J;'1« 

fwer  to  that  vague  atlesation,  does  not  admit  its  truth,   conld  jirree  np* 

but  rather  imports,  that  the  respondent  did  not  know  ^"*  »vision. 

certainly  whether  or  not  any  part  of  the  land  is  within 

the  jurisdictional  limits  of  Tennessee;  and  there  is  no 

proof,  by  survey  or  otherwise,  shewing  that  Walker's 

line  touches  the  land. 

Had  the  fact,  thus  alleged  and  urged  in  argument, 
been  established,  an  interesting  question  of  jurisdiction 
involving  the  comity  of  constates,  and  perhaps  the  true 
construction  of  the  comfmct  of  1820,  esitabfishing  Wal- 
ker's line  as  the  boundary  between  them,  would  have 
been  presented  in  a  novel  and  perhaps  unexampled 
form.  But,  even  if  the  alleged  fact  had  been  satisfac- 
torily established,  and  even  also,  were  we  to  concede 
that,  although  the  title  is  derived  from  Kentucky— the 

Vol.  II.  68 
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Fall  Term 
1884. 

Caie$  ^e. 
WoocUon. 


In  a  rait  to  e§* 
tAbli9hthec9m- 
plainant^s  right, 
and  have  parti- 
tion oriand,one 
to  whom  the 
comp*t*B  ven- 
dor had,  while  a 
lunatic,  sold  the 
•ame  land,  ig 
not  a  necessary 
party :  see  page 
458  ;  nor  is  a 
locator,  whose 
interest  a  deft 
held  under  a  de- 
cree and  coro- 
missioner^sdeed 
— see  p.  452. 
The  purchaser 
ofpaitofatract 
of  Innd,  with 
oot  designation 
of  his  bennda- 
ry,  cannot  take 
choice  of  the 
part  be  will 
iia%'e,npon  par- 
tition. Improve 
merU9  should 
be  regarded  in 
making  theal- 
lotaienta.j 


larger  portion  of  jthe*tract  is  in  Kentucky,  the  parties  are 
in  this  state,  and  the  profier  court  of  thjs  state  first  got 
possession  of  the  case,  for  the  purpose  of  making  parti- 
tion of  an  entirety— yet  ihcd  court  had  no  jurisdiction  to 
enfarcBk  partition  of  so  mucli  of  the  tract  as  lies  south  of 
Walker's  line,  still  we  should  have  been  inclined  to  the 
opinion,  that^  as  the  complainant  in  the  circuit  court 
might  have  the  whole  of  his  interest  allotted  to  him  in 
this  state,  the  chancellor  might,  on  his  electing  to  take 
the  whole  of  it  here,  have  decreed  accordingly,  and 
have  left  the  residue  of  the  tract  for  Gates  and  his  ven- 
dees, unless  they  had  consented  to  a  voluntary  partition^ 
by  the  parties  themselves,  of  the  entire  tract.  But  the 
established  facts  of  the  case  do  not  require  or  allow  an 
express  decision  on  any  of  the  questions  which  the  al- 
leged fact  might  have  presented  for  consideration. 

lY.  It  is  the  opinion  of  a  majority  of  the  court,  that 
it  was  not  necessary  for  Woodson  to  have  made  either 
Shelby  or  Letcher  a  party  to  his  suit. 

The  consequence  of  the  foregoing  view  of  the  case, 
is,  that  the  decree  of  the  circuit  court  must  be  reversed. 

On  the  return  of  the  case  to  the  circuit  court,  a  de* 
cree  should  be  rendered,  for  partition  of  the  entire  tract, 
according  to  the  foregoing  opinion. 

In  that  partition,  Gates  will  not  have,  as  his  counsel 
seemed  to  suppose  he  would,  any  ri^ht,  as  a  matter  of 
course,  to  have  the  seven  hundred  and  fifty  acres,  which 
he  purchased  from  Stapp,  laid  off  to  him  in  the  norlliem 
portion  of  the  tract.  The  sale  to  Stapp  was  of  seven 
hundred  and  fifty  acres  of  the  whole  tract>  without  any 
other  designation  of  locality. 

.  But  the  circuit  court,  in  its  partition,  should,  as  far 
as  may  be  consistent  with  equal  justice,  regard  and  pro- 
tect settlements  and  improvements  made  on  the  land  in 
good  faith. 

Decree  reversed,  and  cause  remanded  for  a  decree 
conformable  with  this  opinion. 

Judge  Underwood  is  of  the  opinion,  that  the  decree 
in  the  case  of  Gates  against  Woodson  and  others  is  void; 
and,  therefore,  he  dissents  from  so  much  of  the  forego- 
ing opinion,  as  decides  that  that  decree  is  not  void. 
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Fall  Term 
1884. 


McMeekin  vs.  Johnson  and  Beatty.        MtMchmetu, 

[Olr.  LjfIo  for  Plaintiff*:  Messn.  Morehead  and  Brown  for  Defisndanto.1 

FXOM  THE  ClRCVlT   CoVRT   FOR  ScOTT  CoVKTT. 

Judge  Niciioi^AS  delivered  the  OpinioD  of  the  Coart  November, 1$, 

This  writ,  of  error  is  prosecuted  to  reverse  a  judgment  Atudmienta  •- 

of  tiie  Scott  circuit  couft,  for  one  hundred  and  forty  mg  debtorTeiui 

four  dollars  and  fifty  cents,  rendered  upon  an  attach.  !^  ^^  ^'^^J 

.   I  «     *  '  in  tM   county 

nient,  which  was  issued  against  the  plaintiff  in  error,  as  where  Uie  dei*^t 

an  absconding  debtor,  by  a  justice  of  the  peace  of  Scott  f^idesibutmty 

county,   directed  to  the   sheriff    or  any   constable  of  other  county,^ 

Franklin,  and  which  was  levied  and  returned  by  a  con-  t^^^  *"^ 
'  J  ■beriii  or  con- 

staMe  of  Franklin.  iuble. 

It  is  objected,  first,   that  the  attachment   could  not  Aoon^toblemay 

lawfiilly  go  to  any  county  but  that  from  which  it    iss^u-  taehment  for  a 

cd ;  second,  that  the  return  should  have  been  made  bv  debt  above  £5; 

.        .      ./Y.  ,  ■  .  .  '     bnthavuigdone 

the  sheriff,  not  by  a  constable.  ao,  be  mast  de- 

Thc  first  objection  cannot  prevail.     A  fair  construe-  JjJ^^^^^'^TTI 

tion  of  the  act  of  1796  will  allow  the  attachment  to  be  tbcaheritiofbia* 

sent  to  any  county  in  the  state.     The  fifth  section  says,  J!?p"^eed  with 

attachments  for  sums  of  five  pounds  and  over,  shall  be  it.  aa  tho*  he 

directed  to  the  sheriff,  who  may  levy  the  same  on  the  hioneiC^'Are^ 


slaves,   goods  and  chattels  of  the   party  absconding,  torn  by  the  < 
^'•tcAeretjer  the  same  shall  befound^^^  without  any  words  ex-  anUwrittjoi^t 
pre:isly  restricting  it  to  the  sheriff  of  the  county,  or  to  "P?°  "*=  **>«  •*: 

*     •     .1  4  I'L       •    .u         *•  Ii!  tachaoent    wilt 

pro{>erty  in  the  county.     Ihe  ninth  section,  on  the  con-  be  disniiaaed. 

trary,  in  cases  under  five  pounds,  says,  the  attachment 

shall  be  directed,  ^^to  the  sheriff  or  any  constable  of  his 

(the  justice's)  county."    The  difference  in  the  mode  of 

expression,  leaves  room  for  the  inference  of  a  difference 

of  intention.     It  has  been  determined,  that  the  stattite 

only  authorizes  the  issuing  an  attachment  by  a  justice  of 

the  county  of  which  the  defendant  was  last  an  inhabitant. 

If  the  construction  now  contended  for,  were  allowed,  the  , 

absconding  debtor's  property  would  become  wholly  ex- 
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Fall  Term     etnpt  from  attachaient,  fo  soon  aa  he  got  it  acroas  the 
^  B  '  ^  •       county  line.     This  the  legislature  could  aot  have  in- 

Blakeu  ^e,    tended.     BesideS)  the  8ubse(|ueiU  act  of  1804  was  pass- 
Yt.  ed  for  the  express  purpose  af  authorizing  attach  meats  to 

rc!*ffl.,?*.^l  be  sent  out  of  the  conirty,  for  sutus  under  five  pounds  ; 
and  as  there  is  no  reason  for  not  extending  the  same 
privilege  to  sums  above  five  pouiul**,  the  presumption  is, 
it  was  not  so  extended  by  this  Ititier  act,  because  the  le- 
gislature thought  there  was  no  necessity  lor  it — the  pri- 
or aot  having  alloweil  it  to  be  iioue. 

The  second  objection  is  well  taken.  For  though  the 
act  of  1803  allows  a  constable  to  levy  an  aitai  liiuent, 
for  a  sum  over  five  pounds,  yet,  it  direas  him  iiuoiedi- 
ately  to  deliver  it  over,  together  with  the  pioptrty  at- 
tached, to  the  sheriff  of  his  lounly,  ''ivhote  duly  a  shall 
be  ta  act  with  the  same,  in  every  re>pei  t,  ais  U  it  had 
been  attaclied  by  himself."  Oue  of  tiie!»e  duties  is  to 
return  the  attachment  to  the  circuit  coua,  with  his  offi- 
cial return  of  the  service  of  the  attat  liment.  It  was 
upon  his  return  alone,  that  we  presume  lae  legislature 
intended  the  circuit  court  shouKi  act. 

Judgment  reversed,  with  codts*  and  cause  remanded 
vith  directions  to  dismiss  the  attachment. 


GovEWAiTT.  Pleasant  and  Robert  Blakey,  for  the  use 
of  Pleasant  Blakey  vs.  Thomas  Bla-^ 
key  and  James  Gilmour. 

(Mtstrs.  Morehead  and  Brown  for  Appellant* :  Mr.  Crittenden  for  Appcl* 

lees.  J 

From  the  Circuit  Covrt  pqr  Cbristiah  Couktt. 

Nwember  14«       Jvdgb  Uitoerwood,  delived  the  Opinion  of  the  Court. 

Stotemeatofthe  Pleasant  AND  RoBERT  Blaket,  having  instituted  a  suit 

fo<^.andpleBd-  j^  chancery  against  Thomas  Blakey,  obtained  a  restrain- 

iDg  order,  enjoining  the  removal  without  the  jurisdic- 
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tion  of  the  court,  of  certain  daves  in  the  bill  mention-     Fall  Term 
ed,  and  requiring  the  execution  of  bond,  with  security,       18  8  4. 
to  have  them  forthcoming,  to  abide  the  decree.  Alakev^c 

Thomas  Blakey  gave  the  bond,  as  required.     In  the  vs. 

body  of  the  bond,  Thomas  Blakey  and  John  Clark  are'  J^^^^^y  et  aL 
named  as  the  obligors,  but  there  is  no  mention  of  6il- 
mour.     At  the  foot  of  the  bond,  however,  there  are 
three  seals,  and  the  name  of  Gilmour  b  set  opposite  the 
last,  as  an  obligor. 

This  is  an  action  of  covenant,  founded  on  the  bond 
thus  executed,  instituted  in  the  names  of  TIeasaht  and 
Robert  Blakey,  for  the  use  of  Pleasant,  against  Thomas 
Blakey  and  Oilmour,  as  surviving  obUgors. 

The  defendants  filed  various  pleas.  The  cause  went 
off  upon  demurrers  to  replications,  filed  to  the  first, 
third  and  fifth  pleas. 

The  first  and  third  pleas,  in  substance,  rely  upon  a 
release  executed  on  the  22nd  March,  1832,  by  Robert 
Blakey,  releasing  the  defendants  from  liability  on  their 
bond. 

The  fifth  plea,  as  matter  of  defence,  avers  that  Rob- 
ert Blakey  dismissed  the  chancery  suit  in  the  declara- 
tion mentioned,  and  had  obtained  no  decree  for  any 
part  of  the  slaves,  or  their  value  ;  and  that  one  third  of 
the  value  of  said  slaves  was,  in  said  suit,  decreed  to 
Thomas  Blakey. 

The  replications  filed  to  the  first  and  third  pleas,  at-  ^  i,,,^^  j,  g^^. 
tempt  to  avoid  the  effect  of  the  release,  by  averring,  in  cut^d.the object 
^bstance,  that  Robert  Blakey,  before  the  execution  of  vvhicb,  arel'^to 
the  release,  towit,  on  the  7th  of  April,  1825,  by  a  writ-  •««»'?  the  re-, 
ten  instrument,  transferred  all  his  interest  to  nilliam  of  the  several 
Davenport ;  that  the  suit  progressed,  and  the  court  ren-  JjJ[if®J|^**J[,*^^ 
dered  a  decree  in  favor  of  said  Davenport,  for  said  tainedbyachan 
Robert's  interest— which  decree  is  proffered  to  the  ^^'J  f^rthc7" 
court ;  and  that  said  Robert,  at  the  time  of  making  the  tng  of  slaves  in 
release,  was  suing  for  the  use  of  said  Davenport— con-  da^^i  a^ilJer- 
sequently,  had  no  right  to  make  the  release,  and  there-  «>t:  it  ie  not 
fore  the  same  was  fraudulent  and  void.    The  replica-  ^eSfX^obU- 

geee  to  make  a 
release  which 
thall  affect  the  rights  of  the  others;  and  the  release  of  one*  who  had  no  interest,  or  had  traos- 
ferred  his  interest,  so  that  nothiog  was  awarded  to.hiin  by  the  decree,  is  void.  A  plea,  to  an 
actioD  on  the  bond,  setting  vp  a  release  by  such  obligee,  is  a  departnrt,  and  the  issne,  whe- 
ther of  Uw  or  feet,  immaterial. 
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Fall  Term    tion  to  the  fifth  plea  aversi  that,  before  Robert  Blakey 
18  3  4.       clUmissed  the  chancery  suit,  he  traoaferred  all  his  inter- 

BMeiT^e     ^*^  amounting  to  one  third  of  the  slaves,  to  Wiiluiui 
v«.  Davenport,  by  a  written  instruiuent ;  that  the  suit  in 

Blakey  el  at.  ^\^^j^^^y  continueil,  in  the  name  of  Pleasant  Blakey, 
for  the  use  of  said  Pleasant  and  said  Davenport,  and 
that  a  <lecree  was  rendered  in  their  favor,  severally,  fur 
two  thirds  of  the  slaves. 

We  are  of  opinion,  that  the  whole  of  said  pleas  and 
replications  are  irrelevant,  and  a  departure  lioiu  the 
true  cause  of  action  as  set  out  in  the  declaration.  Tne 
issues  formed  thereon,  whether  ot  law,  or. tact,  were 
immaterial. 

The  condition   of  the  bond  is,  to  hold  the  slaves, 
'^subject  to  an^*  order  or  decree  of  the  court,  and  within 
reach  of  its  process."     The  decree  was  rendered  in  Oc- 
tober, 18^8,   directing   the  sale  of  the  staves,  and  an 
equal  division  of  the  proceeds  between   Pleasant  Bla- 
key, Thomas  Blakey,  §ud  William  Davenport.  '  The 
nature  and  exient  of  the  liability  of  the  obligors  depend- 
ed  upon  the  character  of  the  decree  which  might  be 
rendered  in  the  suit  to  which  the  bond  referred.     The 
object  of  the  bond,   when  taken,  was  to.  secure   the 
rights  of  both  obligees,  as  they  might  be  settled  by  the 
decree,  and  to  the  extent  of  the  proi)erty  on  which  the 
restraining  order  was  made  to  operate.     If,  by  the  de- 
cree it  appears,  that  either  obligee  has  no  interest,  then 
sucii  obligee  has  nothing  to  release  of  any  substantial 
benefit,  and  no  release  which  he  may  attempt  to  execute, 
should  be  allowed  to  operate  against  the  clear  rights  of 
the  other  obligee,  who  has  a  valuable  intree^t  at  stake. 
The  bond  binds  the  obligors  to  take  notice  of  the  decree 
which  shall  be  rendered,  and  the  declaration  sets  out 
the  decree,  which  shows  on  its  face,  that  Robert  Blakey 
had  no  right  to  any  {lart  of  the  slaves.     The  action  was 
brought  lor  the  sole  use  of  Pleasant  Blakey,  and  so  stat- 
ed in  the  writ  and  declaration.     The  pleas,  thereiore, 
which  set  up  a  release  from  Robert  Blakey,  were  no  de- 
fence to  the  action  in  favor  of  Pleasant.     Indeed,  it  ap- 
pears, that  the  process  was  executed  on  the  defendants^ 
before  the  preicndeil  release  was  given  by  Robert  Bla- 
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•   key.    The  case  is  very  cliflerent  from  that  of  one  of    FaU  Term 
two  joint  obligees  undertaking'  to  release  a  debt  or  duty       ^  8  8  4. 
Bctiially  due  to  both,  v^-v-^i^ 

The  fifth  plea  \¥as  no  answer  to  the  declaration.  If  Action  upon  u 
no  such  decree  had  been  rendered  as  that  set  out  in  the  ^ididor«i7hit 
declaration,  issue  should  have  been  taken,  by  denying  certain  ptu|>t.'r- 
the  averment.  If  Robert  Blakey  had  dismissed  the  suit  ^^;^^''-^''^^^. 
so  far  as  he  was  concerned,  that  circumstance  could  not  eery;  »hall  be 
operate  against  Pleasant  Blakey.  The  plea  itself  shows,  bide  thTdewJei 
here  was  not  a  total  dismissal  of  the  suit,  ieaviuff  the  ?\^  ^^^   ^^ 

^    ,  .  «     •  ■    I  ^  of  the  obliceee 

merits  of  the  controversy  undecided.  di»miMed    the 

The  court,  therefore,  upon  the  demurrers,   should  p*^**  m  iar  a» 

bewascoDcenio 

have  ffiven  judgment  against  the  pleas;  for  the  matter  ed,  and  ohum- 
set  up  by  them,  constituted  no  good  defence  to  the  ac-  ^^^  ^iTthere 
lion  as  made  out  in  behalf  of  Pleasant  Blakey,  who  is  it norach decree 
in  substance  the  sole  plaintiff.  Z^s^'^. 

r     But  it  is  objected,  that  the  bond  on  which  the  action  should  be  taken 
is  founded,  is  not  binding  on  the  defendant  Gilmour,  be-  »«**»".^«™«"« 

1  .      .  .         J    .■.,-..         .  A  writing  ohii. 

(  cause  he  is  not  mentioned  m  the  body  of  it,  but  is  ex-  gatory  bind«  all 
/  eluded  as  a  party,  by  the  maxim  expressio  unius  e$t  exclu-  ^^  **"—'  u 
I  sio  alieriui.  The  case  of  JBrtice  vs.  ColgaUj  2  litt.  Rep.  well  those  not 
287,  is  an  authority  in  point,  and  shows  that  a  person  Jodlf  J°hJSS 
I  who  subscribes  the  instrument,  is  bound,  although  his  who  are. 
'  name  is  not  inserted  with  other  obligors  in  the  body 
of  it. 

It  is  further  objected  that  the  declaration  is  bad,  he*  Where  the  in« 
cause  Pleasant  and  Robert  Blakey  were  improperly  oTwtion''T°**' 
joined  as  plaintiffs  ;  and  therefore  it  is  insisted,  that,  as  or  more'  joint 
the  whole  of  the  pleadings  are  before  the  court  upon  the  ^^'"J^'J* 
demurrer,  judgment  should  have  been  given  against  the  joint,  each  may 

.i^^i...^«:^M  ♦^  maintain  his 8©- 

declaration.  t  parate action  on 

This  objection  is  well  taken.    In  Thonuu  vff.  Pyke^  4  thecovenant;— 

Bibb,  420,  it  is  said  to  be  ''well  settled,  that  although  a  X^^nnt^ 

man  may  covenant  with  two  or  more  jointlVf  vet,  if  the  J°'"  »n«n«ction 

*         I  r       *•        L  I     /i  .    ^«  enforce   the 

interest  and  cause  of  action  be  several,   the  covenant  separateright  of 

shall  be  taken  to  be  several,  though  the  words  of  the  ?^.^*  **!•  -'"^■- 

,..„_-_-    °  .      .  .  ,   joinder  is  iHtal, 

covenant  lie  joint."     1    Sauna,  154,  note  1,  is  referred  andthededara- 
to.     Take  the  bond  in  connection  with  the  decree,  and  it  J|fJi^^  ®" ^^ 
will  appear,  that  the  obligors  are  liable  to  the  obligees 
severally,  and  not  jointly.     The  declaration  shows,  that 
the  obligors  were  liable  to  Pleasant  Blakey  alone,  for 
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running  off  the  negroes,  whereby,  he  was  deprived  of 
that  portion  of  the  money  decreed  bim,  which  would 
have  been  raised  by  the  sale  of  (he  slaves,  had  they  re- 
mained subject  to  the  decree.  There  is  no  propriety  in 
making  Robert  Blakey  a  joint  plaintiff,  in  order  to  re* 
cover  this  money.  Cases  may  readily  be  imagined, 
where  there  would  be  a  striking  impropriety  in  aniting 
all  the  ohli|(ees  as  joint  plaintiffs.  For  instance,  sap- 
pose  a  dozen  complainants,  and  a  decree  against  a  single 
defendant,  that  he  pay  A  so  much,  B  so  much,  and  so 
on,  directing  spe<*i6c  sums  to  be  severally  paid  to  each 
complainant — from  which  decree  the  defendant  appeals, 
and  executes  an  appeal  bond  to  all  the  complainants 
jointly.  If  the  decree  is  affirmed,  each  appellee  should 
have  his  separate  action  for  the  sum  due  him.  Were 
they  compelled  to  unite  in  a  joint  action,  and  joint  r  - 
covery,  it  would  put  the  rights  of  A  at  tlie  disposal  of 
B,  who  might  receive  all  the  money  and  leave  A  reme- 
diless. 

Wherefore,  on  accoimt  of  the  defect  of  the  declara- 
tion, the  judgment  is  affirmed  with  costs.  This  suit 
will  not  bar  otiier  proceedings,  by  action  in  the  name  of 
Pleasant  Blukey  alone. 


(>ov£KAMT.         Combs  vs.  Tarlton  s  Administrators. 

[Mr.  Monroe  for  Plaintiflf:  Mr.  Haggin  sod  Mr.  Crittenden  for  Defendants.] 

From  the  Circuit  Court  rsa  Franklin  Couktt. 

November  14.  Judfi^e  Undrrwood  delivered  the  Opinion  of  the  Court  in  this 
case,  on  the  36ih  of  April  last :  upon  which  a  petition  lor  a  re^ 
hcRring  was  presented^  which  is  now  overruled. 

Statementoithe  CoMBs  bound  himself  to  convey  fil\y  two  acres  of  land 
dnte.  ^^  Tarlton,  upon  the  determination  of  a  suit  then  pen- 

dins  between  Martin  Nail  and  Samuel  Johnson.     The 
title  was  in  Nail.     Combs  claimed  imder  a  contract  with 
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Walker,  who  claimed  under  Fenwick,  who,  by  contract    Fall  Term 
with  Nail,  claimed  four  huad/ed  acres,  of  which  the       18  84. 
said  fifty  two  were  part.  ^Cainbi^ 

Tarlton,  in  his  life  time,  instituted  a  suit  in  chancery  ▼•. 

asrainst  Nail,  Fenwick,  Walker,  ComUs  and  others,  for  i^t J?a'<^ 
the  purpose  of  obtaining  the  title.     Such  proceedings  '" 

were  had  in  this  suit,  that  ultimately,  two.  of  the  heirs 
of  Tarlton,  the  others  consenting;,  obtained  the  title  to 
the  fifty  two  acres  inentioned  in  (he  bond  of  Combs, 
from  the  heirs  of  Null.  Tarlton  and  Nail  both  died  be* 
fore  the  contest  as  to  the  title  was  terminated,  and  their 
heirs,  by  revivor,  broi>ght  the  dispute  to  an  end.  The 
bond  of  Combs  for  a  title  was  exhibited  in  ttie  original 
bill,  and  made  the  foundation  upon  which  Tarhou^s 
claim  to  the  fifty  two  acres  rested. 

Since  the  decree  for  a  title,  and  since  the  execution  of 
deeds  in  pursuance  of  the  decree,  the  aduiinit^trator  and 
administratrix  of  Tarlton  instituted  their  action  of  cov- 
enant, upon  the  bond  of  Combs,  assigning  breaches  in 
his  nonconveyance  of  the  title,  accordlnic  to  his  cove- 
nant, and  in  his  entire  destitution  of  title.  They  ob« 
tained  a  verdict  and  judgment  for  nine  hundred  and 
seven  dollars  and  fifteen  cents :  to  reverbC  which,  Combs 
prosecutes  a  writ  of  error. 

Upon  ihe  death  of  Tarlton,  who  did  the  bond  of  ^.  ..^^ 
dombs  belong  to  ?  Did  it  pass  to  the  atlmini^trators,  or  inf^  the  obligor 
go  to  the  heirs  ?  The  pro|)er  answer  depends  upon  the  ^  "^''"Zl^ti 
time  when  the  covenant  was  bioken.  li  b  oken  in  the  rra/ ;  which,  if 
life  time  of  the  obliget*,  real  covenants  go  to  tbe  admin-  |he  Hf^^|in?e  of 
istrator  ;  otherwise  to  the  heir.  Mney  V9.  Brownkty  2  the covMumtpe. 
Bibb,  170;  aucfurvs.  Galloway's  Executors  lb.  180;  Pow-  ff^hJ^^^e^'T'S 
ling  vs.  Speed's  Executor,  6  JUon.  582.  .  The  <  ovenant  of  lifetime,  itfcoee 
Combs  is  of  that  description  denominated  rea/,  accord-  representative  ; 
ing  to  the  foregoing  authorities.  to  the'dliro"'^ 

for  the  hmoh. 
And  thosj^h  the  eoTenoDtee,  in  hit  life  time*  and  after  the  breech,  may  have  aoni^ht  a  apefif- 
fie  ezeeatioo,  by  bill  in  chancery,  and  hia  heira  may  hive  revived  the  anit,  and  obtnined 
the  decree,  toitkoui  making  the  personal  repretentative  a  party— he  will*  not  tie  bonod 
by  it :  his  right  to  the  damagea  is  not  destroved,  nor  his  action  twrred,  b^  ooch  decree. — 
There  may  be  a  decree  in  favor  of  the  heira  for  a  specific  esecation,  saving  the  y\$hH  of 
ereditors :  bol  the  puraofial  repreteutatire  Is  an  indispensabls  party^his  right,  not  aJfTectad 
erhere  he  b  omitted. 
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TalJ  Term         The  covenant  of  Comh«  wafs  broken  in  the  life  tima 
18S4.        of  Tarllon,  anil  hence  his  adininistrntors,  and  not  his 
Comh$        h''ir?,  are  entitled  to  it.     Tarlton,  hv  the  institution  of 
i^**»     J    hisfltntin  chancery*  nfianifested  a  disposition  to  coerce 
minutralor$.   "  '»p«*cifir  exeriition  of  the  contract  hy  ohtainingr  the  title. 
B'lt  9%u'h  manifestntion  cannot  change  the  settled  princi- 
ples of  the  law.     It  is  not  like  the  case  of  Dawson  ^'C. 
vs.  Chyh  heirs  1  J.  J  Mar.  168,  where  a  devise  of  lane', 
htild  by  bond,  is  snfiposed  to  control  the  power  which 
the  administrator  with  the  will  annexed  would  olher- 
■wiJfe  pos<!ess. 

Upon  the  death  of  Tarlton,  the  suit  instit»tted  by  him 
was  revived  in  the  names  of  his  lieirs.     His  personal 
representatives  were  no  parties  to  the  suit.     Concedinjp 
that  a  contract  for  land,  \iolated  in  the  Ufe  time  of  the 
obliffee,  may    be  gprcifically  executed  jn  favor  of  the 
heirs,  when  the  admifiistrator  cofisents,  or  even  against 
his  consent,   when  the  risrhts  of  creditors  w^onld  not 
therehv  be  prejudiced,  still  it  is  indispensa!>le  that  the 
administrator   should    he  a   party  to   the    proceeding 
which  divests  him  of  a  legal  right,  and  in  effect  trans- 
fers the   obligation  to  the  heirs.     As  the  covenant  of 
Combs  belonsed  to  the  defendants  in  error,  and  as  they 
were  not  parties  to  the  suit  in  chancery,  the  decree  can- 
not furnish  any  defence  to  this  action. 
loaa«Gtion  for       The  only  remaining  question,  of  any  importance,  re- 
nan^^ in' fa?lii!g  '^^^^  *^  ^^^  amount  of  damages  assessed.     The  verdi<t 
to  convey  land,  was  made  up  of  the  purchase  money  paid  to  Combs  and 
the  iiieiware  of.,         *^i  t»»  r   ^t        ^   •  t      m. 

d  Milages  ie  the  interest   t hereon.     In   the   progress  of  the  trial,   two 

I«^:hii8enioney  grounds  were  assumed  upon  wliich  to  lessen  the  dama- 
therecanbeno  S^^ :    first,  that  the  heirs  of  Tarlton  having  obtained 

deduciiofi     for  ||,e  title,  they  ought  not  to  hold  it,  and  likewise  compel 
rente  and  pro-    r%       ,  »  •  ...  '. 

fita  received  hy  Cotubs  to  repay  the  purchase  money  with  interest  to.  the 

the  covenantee,  administrators  ;  and  second,  that  the  rents  and  profits  of 

If the  cevenHD-  '  ' 

tee  haehadpoa-  the'land,  which  amounted  to  a  large  sum,  ought  to  have 

tak«i°hrrenta  *^^"  considered  by  the  jury,  and  set  off  against  the  in- 

4r  profitii—hafl  terest.     Combs  moved  for  instructions,  embracing  both 

mLits'oT^uT  P«t"ts,  which  were  overruled. 

mkted wastage  There  IS  nothing  in  the  first  ground.     If  the  conclu- 

oempiicated  for  *i^"'  that  the  covenant  ou  TaHton's  death  belonged  to 

a  jury, properly  fais  administrators,  be  correct,  then  the  heirs  had  no 
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right  to  use  it  for  the  purpose  of  procuring  tire  title,    Fall  Term 

without  bringini;;  the  administrators  before  the  court*        18S4. 

The  legal  rights  of  ad  in  iuist  raters  cannot  l)e  dive<$ted  by       ^^Comb^ 

unauthorized  proceedings  on  the  part  of  tlie  heirs.  vs. 

Thd  second  ground  is  one  of  more  difficulty.     Where   ^jJKJo^ 

the  profits  of  the  land  in  possession  of  the  vt*nde<|  is  of  begone  to  chan^ 

more  value  than  the  interest  of  the  ntoney  enjoyed  by  eery,  and  mast 

the  vendor,  it  is  niter  I  )^  unjust  to  allow  the  vendee  to  .j.*^    ifice*^ 

recover  the  purchase  money  .with  its  intere^tt^  ami  to  ecatiooofucoa- 

hold  the  profits  of  the  land.     If  the  veuilee  is  evicted  \^^  ZTJ^^ 

by  an  adverse  paramount  claim,  and  becomes  responsi-  in rHvorofhein: 

ble  to  the  evictor  for  the  mesne  profits,  then  he  oueht  to  ^|*   reprMmtaZ 

recover  interest  from  his  vendor  for  as  many  years  as  tive,  oIbo  reco- 

he  is  or  may  be  required  to  account  to  the  evictor  for  forthebrmlfia 

the  profits.     But  where  the  vendee  is  not  bound  to  ac-  ^"'''"*  JJ®  *^°" 

count  for  the  profits  of  the  land  to  any  one,  and  wikc^o.  nantor  mav  )>• 

as  in  this  ca^e,  tlie  profits  greativ  exceed  the  interest  of  ff'**?*^. ,  T*"* 
'  '  ©  •  the  doable  bar- 

the  purchase  money,  manifest'  injustice  would  result  deo,  in  eqaity. 
from  permitting  the  vendee  to  recover  interest,  antl 
likewise  to  keep  the  profits.  The  principle  upon  whicii 
all  contracts  ou^ht  ta  be  resciiided  is,  that  the  parties 
should  be  placed  as  nearly  as  (los^ible  in  sto/u  fi40.  If 
the  covitract  l)etween  vendor  and  vendee  is  Kt  abide  by 
the  chancellor,  he  would  never  give  interes^t  to  tiie  ven- 
dee, and  allow  him  also  to  ket- p  the  profits.  On  the 
contrar}',  he  would  say  to  the  vendee,  as  you  have  en* 
joyed  all  you  contracted  for,  and  as  the  profits  of  the 
land  are  as  valuable,  or  more  so,  than  the  interest  on 
the  purchase  money,  you  shall  not  have  both;  but  if 
you  require  a  restoration  of  purchase  money  and  inter- 
est, yo'i  must  restore,  on  your  part,  the  land  and  its 
prosits;  bn*^  s  by  the  contract,  you  and  the  vendor  le- 
garded  the  Und  and  purchase  money  eqiiivalent  to  each 
other,  I  (the  chancellor)  will  regard  the  use  of  each  as 
of  the  same  value,  and  take  no  account  between  you  for 
interest  or  profits.  This  doctrine— where  the  land 
yields  a  profit,  or  can  be  made,  by  such  care,  attention 
and  managemeht  as  proprietors  usually  bestow,  to  yield 
a  profit  equal  to  the  lnterc:»t  on  the  purcliase  money— is 
sustained  by  the  clearest  principles  of  reciprocal  jus- 
tice.    But  where  the  land  yields  no  profit,  and  cannot 
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Fall  Tern    be  mnile  to  yield  anvt  without  improving  it  by  the  es. 
18  8  4.       penditiire  of  money  or  labor  oi*  both,  then  there  may  l)e 
^'c^^^      ttrong  reason!  for  insii^ting,  in  case  the  contract  be  re- 
vs, scinded,   that    the  purcha^    money   with   its  interest 
Tarltm^i  nd*  should  be  restored  by  the  vendor.     In  such  a  case,  tho 
*■  vendee  generally  regards  the  prospect  of  a  rise  or  ap- 
preciation in  the  price  of  the  land,  as  the  equivalent  or 
consideration  which  he  receives  for  the  interest  on  the 
purcha:»e  money,   and  if  he  cannot,  in  consequence  of 
the  default  of  the  vendor,  get  the  land,  being  deprived 
of  the  contemplated  rise  which  constituted  the  leading 
motive  for  the  contract,  and  receiving  no  esplees,  or 
profits,  the  land  not  being. in  a  condition  tu  yield  any, 
justice  would  require  the  restoration  of  purchase  uion- 
ey,  with   interest,   upon  a  rescission   of  the  contiait. 
The  cases  first  decided  by  this  court,  were,  in  all  proba- 
bility, of  this  description. 

Whether  the  rules  which  would  govern  in  chancery, 
can  be  applied  with  safety  to  a  trial  at  law,  has  been  a 
subject  of  much  consideration  with  the  court.  The 
rules  of  right  ought  to  be  the  same  in  every  tribunal, 
and  should  be  applied  so  as  to  settle  controversies  with 
all  practicable  speed.  To  avoid  the  ex|ieiise  and  delay 
of  another  suit  would  be  desirable,  if  insu|ierable  objec* 
lions  did  not  present  themselves.  Theie  are,  however, 
too  many  questions  growing  outlet  the  recihsion  ot  a 
contract  between  vendor  anil  vendee  put  into  possession, 
to  allow  them  to  be  considered  and  settled  by  the  jury 
upon  the  trial  of  an  action  of  covenant.  Ttie  vendor 
may  be  entitled  tu  a  t^et  off  for  the  profits  of  the  land, 
for  waste  and  damage,  and  against  these  claims  the  ven- 
dee may  be  entitled  to  an  allowance  for  improvements. 
To  settle  such  multifarious  and  complicated  matters,  the 
chancellor  is  more  competent  to  admimt$ter  justice  than 
the  common  law  judge  aided  by  the  ha»ty  inquiry  of  a 
jury.  We  shall  therefore  leave  the  rule  at  law  to  stand 
as  we  found  it,  and  as  recognized  by  the  case  of  Cox^^s 
heirs ^va.  Strodtj  2  Bibbj  273.  Ttie  vendee  is  entitled  to  his 
judgment  at  law  for  the  amount  of  the  purchase  money 
and  interest,  and  then  the  vendor  may  resort  to  the  chan- 
oellor  for  a  settlement  of  the  rents,  profits,  waste  and  im- 
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provement9>  and  for  such  decree  as  equity  requires. 
C()in-)4  uiiy  h'lve  ample  remedy  in  chancery,  to  pre* 
Tent  the  double  burden  of  the  loss  of  the  land  and  th# 
piyment  of  the  judgment  for  damages. 

It  results  from  this  view  of  the  subject,  that  the  judg* 
ment  must  be  affirmed,  with  costs. 


Fall  Term 

18  34. 

Lowry 

vs. 

Co»^*  Ex*or$ 

and  heirs. 


Lowry  against  Cox  s  Executor  and  Heirs,   chanckry. 

[Mr.  CriUenden  for  the  Appellant :  Messrs*  Morehead  and  Brown  for  the 
Appellees^]  , 

FaoM  THE  Circuit  Court  for  Breckikridoe  Countt. 

Chief  Justice  Robertson  delivered  the  OpiDion  of  the  Court.       Ifovember  13.. 

For  the  consideration  of  six  hundred  dollars,  Lowry 

sold  an  improveil  tract  of  land  to  Cox,  and  put  him  v^dee  oui^in 

into  the  possession  ;  which  was  retained  by  him^lf  and  posieiswn.un" 

his  tenants  under  his  executor,  after  his  death,  for  about  f^r  the  title;— 

ten  years;  when  the  executor   brouj^ht  an  action  for  vendor,from in- 
,  ,  ,  -  ■  -    ,       abilitv,  withoat 

damages,  on  Lowry  s  covenant  for  a  conveyance  of  the  fraud,  fails  to 

leiral  title,  and  abandoned  the  possession.     Theexecu-  m«k«  the  title  ; 

.  '  .  Yendee     sbun* 

tor  having   recovered  a  judgment,  in  that  action,  for  don  thepomet* 

nine    hundred   and   fifty  dollars— the    principal    sum  ;^fj„**3t*he 

which  had  been  paid  by  his  testator,  Cox,  and  legal  in-  oo^enant,   and 

terest  thereon  from  the  date  of  the  contract,  Lowry  fil-  ^J^^^^^P^ 

ed  a  liiil  in  chancery  for  a  specific  execution,  or  for  a  set  intereit    'i  he 

off  of  rents  and  profits  and  waate.  quityV  cntiiiwi 

On  the  final  hearing,  the  circuit  court  decreed  a  set  ^    coinpensa- 

off  for  forty  eight  dollars ;  and  Lowry  has  appealed.  of  the  land,  as  a 

There  is  no  proof  that  Lowry  had  been   guiltv  of  •f*"?'  "P*"*** 

1.        J         I.     11...  .    .  .        ....  ..     '  ^*'«    mtertsi  — 

fraud  or  bad  faith  ;  and  the  record  exhibits  nothing  pe-  The  vendee  is 
culiar  to  distinguish  this  from  the  ordinary  case  of  oc* 
cupancy  by  the  vendee,  and  inability  by  the  vendor, 
without  any  unusual  advantage  to  the  one,  or  losa  to  the 


acconntible  for 

rents  and  pro- 

fitii,  ^  and     for 

wa9te,     daring 

thetimehehetd 

the  pofis^flion, 

and  i«  entitled  to 

an  allowanoe  for  improTsmeDts.Tiewed  as  additions  to  the  valse  #r  the  land  when  it  was  ahan- 

doned-  the  balanee  aninst  the  vendee,  on  an  aocovnt  comprising  these  items,  to  be  Set  ofi'a- 

g  tinst  the  interest  indnded  in  his  jodgment 
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Fall  Term    other.     But  there  csn  be  no  decree  now  for  sjiecific  eze» 
18S4.       cution. 

^"^^^^  It  is  a  <•««»  therefore,  in  which,  according  to  the  prin* 
▼ib           ciples  of  equity  recognized  fiy  this  court,  the  use  of  the 
^midheirr'  land  shoulil  be  set  off  against  the  juilgment  for  iutere^t, 
for  the  period  during  which  the  land  was  occuped  un- 
der the  contract,  and  in  which  the  vendor  has  an  equi- 
table right,  also,  to  a  set  off  for  any  wa^^le  which  shall 
have  been  committed  during  thai  occupancy,  and  should 
be  charged  with  the  value  of  all  lastin^e  and  valuable  iiu* 
provements  which  shall  have  l)een  put  on  the  land  by 
the  vendee,  or  by  any  |ierson  holding  under  him,  to  l)e 
estimated,  as  ameliorations,  according  to  their  value  at 
the  time  when  the  possession  was  rightfully  abandonetl, 
as  it  should  be  deemed  to  have  been  after  the  executor, 
by  suing  for  damages,  elected  to  rescind  the  contrait. 
.  Such,  according  to  the  facts  exhibited  by  the  record,  is 
the  true  measure  pf  justice  lietween  the  parties,  and  th&t 
which  will  reinstate  them,  as  far  as  such  aii  equitable  ob- 
ject can  be  effected  by  the  application  of  general  princi* 
pies  of  equity. 

As  the  executor  had  a  right  to  abandon  the  land  wlieni 
he  had  sued  for  damages  and  for  a  virtual  rescission  o£ 
the  contract,  no  damage  which  may  have  accidentally 
occurred  to  tlie  pro|)erty  since,  or  in  consequence  of  his 
dereliction,  should  be  charged  to  his  account.  Nor  is  he 
liable  for  mere  deterioration,  the  natuial  consequence  of 
ordinary  use  and  of  time. 

Wherefore,  as  the  appellant  seems  to  he  entitled  to  a 
set-off  to  a  greater  extent  than  that  allowed  by  the  cir- 
cuit judge,  the  decree  must  be  reversed,  and  the  cause 
remanded,  with  instructions  to  ascertain  the  waste,  if 
any,  and  the  value  of  the  improvements  at  the  time 
when  the  executor  abandoned  the  land,  and,  after  de- 
ducting such  value,  so  far  as  it  shall  exceed  the  amount 
of  damage  by  waste,  from  the  aggregate  amount  of  the 
legal  interest  on  the  consideration  during  the  occupan- 
cy of  the  land  by  and  under  Cox,  to  perpetuate  the  in- 
junction, for  the  residue  of  that  interest,  and  to  dissolve 
it  as  to  the  remainder  of  the  judgment,  with  ten  per 
cent,  damages. 
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Fall  Term. 
1834. 


Hunt  and  Others  agaiitst  Forman. 

(Mr.  Haggia  and  Mr.  Crittenden  for  Plnintiffii:  Mr.  Dana  for  the  Defen- 
dant.] 

From  the  Ciecvit  Court  for  Franmliu  County. 


Cha^cert. 


At  the  Fall  Term,  13S3,  Judfire  NioholaB  delivered  an  opiDion,    November  \1. 
revereinif  thi^  case.     A  rehearini;  wa«  i^rantrd,  and  the  rearg;u- 
meni  tonic  place,  dorinf?  the  last  Spring  Term.     Jiuljfe  Under- 
wood now  delivered  the  follnwing  Opinion — Judge  Nicholas  con- 
curring :  the  Chief  Justice  disaeuting. 

Forman  filetl  a  bill  to  foreclose  a  mort<):affe  executed  by  _. 
*«.         .  i.  ■  ^  •  The  raviDn  la 

Tlirackmorton,  after  a  lapse  of  more  than  twenty  years.   jUvcr  of  non- 
Hunt  &c.,  vendees  of  Tlirockinorlon,  resist  the  demand  '«identi,in  the 
'        .  .  ^  1  .        -  Btatuie  of  linu- 

set  Up,  upon  the  presumption  of  payment  resulting  from  tationa,  having 

been  repealed 
by  the  act  of 
'28,  it  may  well 
bedonbted,whe 
ther  the  ehan- 
cellor  ahonld 
now  plao^them 
on  any  better 
footing  than  ra* 
aidents. 

A  eomp't  in 
chnncery,  aeek- 
ing  to  enforce  a 
demand  of  more 
than  20  yeara 
atanding,  moat 
account  for  hie 

favour  pf  non-residents,  Forman  has  not  shewn  himself  ^l«y,  4^  ahow, 
entitled  to  it.     He  wa»  in  this  state  when  the  mortgage  ments   in  hi» 
That,  at  least,  is  the  legal  presumption  ;  J^''*^",^^  ^"^' 

the  '^' 


lapse  of  time,  and  insist,  that  time  alone  constitutes  a  bar 
to  the  relief  sought. 

Forman  attempts  to  escape  the  effect  of  time  upon  his 
demand:  ^rH^  upon  the  ground  that  he  was  a  non- resi- 
dent ;  and  tecandly^  upon  the  ground  that  Throckmorton 
was  insolvent. 

Since  the  repeal  of  the  savings  in  our  statutes  of  limi- 
tations in  favour  of  non-residents,  it  may  be  well  doubt- 
ed whether  the  chancellor  should,  in  any  case,  put  a  non- 
resident complainant  upon  a  more  favorable  footing 
than  a  resident ;  but  if  there  still  exists  an  exception  in 


was  executed 

for  how  eUe  was  the  note  .and  mortgage  executed  and 
delivered  ?  He  does  not  allege  he  was  not  here  upon 
the  execution  of  the  note  and  mortgage.  When  he  left 
the  state  does  not  appear.  He  may  have  remained  here 
ten  years,  and  have  made  a  dozen  visits  since,  for  ought 
this  court  knows. 


presump- 
tion of  pHyiiient 
arteing  from 
lapse  of  time. 

In    ease   of  a 

bond  and  mort- 
gage,  the  pre* 


After  so  lonir  a  delay,  it  was  his  duty  »n<npnon      of 

...  .  I  i.  payment,  from 

by  positive  averment  to  shew  every  fact  necessary  to  ac-  UpM  of  time, 
count  for  the  delay  ;  and  this  should  be  done  in  his  bill,  SJ b^^abr^^a*" 

the  tHMoheney 
ef  the  debtor  :  for  aa  to  the  nnortgiigee  and  bia  debt,  the  debtor  is  not  uiaolvent,  be- 
vaoae  the  creditor  eeold,  at  any  time,  reiort  to  the  mortgaged  premiaea,  for  pay  meat 
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Fall  Term 
1834. 

Hunt  4-c. 

VB. 


1>efore  the  chancellor  ought  to  lifiten  to  his  complaint, 
about  a  demand  so  stale. 

Disresardtng  Porman's  non-residence,  the  iceond  en- 
quiry IS  as  to  the  effect  of  Throckmorton^s  insolvency. 
This  cannot  account  for  Forinan's  delay.  In  respect  to 
him  and  his  debt,  Throckmorton  was  not  insolvent, 
becaiif^e  of  the  security  resulting  from  the  mortgage. 
Forman  cannot  say,  1  did  not  pursue  my  debt  because  I 
could  get  nothing,  or,  if  he  should  say  so,  the  answer 
IS,  you  could  have  got  it  out  of  the  mortgaged  proper- 
ty, and  if  you  did  not,  the  presumption  is,  after  twenty 
years  unexplained  delay,  that  the  clelH  was  otherwise 
paid,  or,  that  it  never  had  a  bona  fide  existence.  Sup- 
pose joint  obligors,  or  joint  and  several  obligors — prin- 
cipal and  surety,  and  the  obligee  delays  for  twenty  years: 
can  he  then  sue,  and  repel  the  presumption  of  payment 
t)V  proving  that  the  principal  was  insolvent  during  the 
wivole  time  }  The  fact,  that  he  could  have  made  the 
debt  out  of  the  surety,  and  did  not,  should  conclude 
him,  because  it  is  contrary  to  the  ordinary  course  of 
liuman  conduct  to  hold  up  a  just  demand  for  twenty 
years,  when  it  can  lie  collected.  Besides  the  insolven- 
•cy  is  not  alleged,  it  is  only  charged  that  Throckmorton 
was  in  ^^  humble  circumstances.^^ 

Decree  reversed,  and  cause  remanded  with  directions 
4o  dismiss  the  bill  (Chief  Justice  dissenting.) 


The  Chief  Justice's  Dissent. 


f>I3SENT  and 

different  view 
of  the  facts  9r 
pleadings t  bj 
the  Chief  Jus- 
tice— who  ii  of 
opinioD,  that 
the  oontinQed 
absence  of  tha 
creditor  firem 
the  state,  or 
the  innolvencjr 
of  the  debtor — 
£ictii  which  he 
conceives  are 
•QtHciently  al- 
leged and  proT- 
ttl  in  tkiscaae 


My  Opinion  is,  that  there  is  not  sufRc  ient  ground,  in 
this  case,  for  presuming  payment  of  the  debt. 

First,  The  representatives  of  the  mortgagor  Iiarc  not 
alleged,  or  intimated,  that  the  debt  had  ever  been  paid; 
but,  as  to  them,  the  bill  has  been  taken  for  confessed. 

Second,  Hunt,  who  holds  as  a  subsequent  purchaser, 
for  one  thousand  dollars  only,  does  not  allege,  that  the 
debt  had  ever  been  paid;  but  only  relies  on  the  lapse  of 
time  as,  in  his  judgment,  sufficient  to  repel  the  mortga- 
gee's richt  to  a  foreclosure. 

Third.  Either  the  non-residence  of  the  mortgagee,  or 
the  insolvency  of  the  mortgagor,  is  sufficient,  in  my 
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Dpifiion,  to  repel  the  presumption  arising  from  the  niei'e    l^'aif  Term 
lapse  of  time ;  and  I  think,  that  both  the  non-residence       16  84. 
Und  insolvency  have  lieen  satisfactorily  alleged,  and  es-     nmti^ 
tablished.     The  allegations  of  the  bid  cannot,  I  think,  m, 

be  fairly  or  consistently  underst.ood  otherwise,  than  as  ~:?^?!^*?: — 
importing,  that  the  mortgagor  had  no  means  of  pay-  ^™  MffiSent 
ment,  except  the  /land  which  was  mortgaged ;  and  the  to  rebut  the 
proof  abundantly' shews,  that  he  was  insolvent,  and  con-  M^^^j^i^ 
tinimd  to  be  ho|>elessly  so  to  his  death,  in  1813.  from   lapse  iSr 

The  non- residence  of  the  mortgagee  is  plainly  alleged  UiepreBamptioa 
in  the  bill,  and  the  allegations  obviously  imply,  that  he  of»w«i»ywMt, 
was  not  in  thJs  state  when  the  debt  became  due,  and  debtor's  insol- 
has  never  been  here  since  :  moreover,  the  bond  and  the  ^^  «!!  w-t^J^^ 
mortgage  both  describe  him  as  a  citizen  of  New  Jersey ;  ther  oonfinned^ 
and  1  think  that  the  mortgagor,  and  all  others  claiming  ofJ^ortSwt? 
under  him,  are  estopped,  so  far  as  not  to  be  allowed  to  secure  the  debt, 
deny^  or  require  proof  of,  the  fact  so  recited  in  the  bond 
and  in  the  mortgage.     Without  any  proof,  or  even  inti- 
mation, to  that  effect,  /cannot  presume  that  the  mortga- 
gee remained  from  home,  and  in  this  state,  for  one  yeaf 
after  the  execution  of  the  mortgage ;  and  feel  bound, 
therefore,  to  presume,  that  he  has  not  been  in  Kentucky 
^ince  the  debt  liecanie  due,  which  was  one  year  after  the 
date  of  the  mortgage. 

The  statutes,  placinsr  non-residents  on  the  footing 
of  residents  as  to  the  limitation  of  actions,  do  not,  in 
my  opinion,  destroy  the  efficacy  of  non-residence  in  re- 
pelling, a$a  fact,  the  presumption,  arising  from  lapse  of 
time  merely,  that  a  debt  has  been  paid.  The  reason 
why  continued  non- residence  may  repel  the  presump- 
tion of  payment,  is,  because  it  shews  the  improbability 
of  payment. 

Nor  can  I  admit,  that  the  collateral  security  destroys 
the  repellant  efficacy  of  the  mortgagor's  insolvency* 

The  insolvency  of  the  obligor  may  rebut  the  presump- 
tion of  payment.  Morekmd  vs.  Bennet,  1  StrangCy  652 ; 
Rex  vs.  Stephens y  1  Burrow,  431 ;  1  Coventry^e  Powel,  391, 
note  1  ; — ^and  it  was  evidently  the  opinion  of  Coven- 
try, that  the  fact,  that  the  obligee  had  a  collateral  secu- 
rity by  mortgage^  will  not  destroy  the  rebutting  efficacy 

Vol.  II.  60 
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Fall  Term  of  the  obligor's  insolvency.  See  notes  to  tlie  first  volume 
*  •  •  *  •       of  Coventry's  Powel  from  391  to  399  inclusive. 

And  is  not  this  doctrine  reasonable,  consistent,  and 
jnst  ?  In  a  suit  on  a  bond,  which  had  been  due  for  twen* 
ly  years  without  any  intermediate  payment  of  interest, 
or  any  demand  or  acknowledgement,  would  a  jury,  af- 
ter  proof  of  the  obligor's  insolvency  during:  the  whole 
time,  deride,  that  the  debt  had  been  paid,  merely  be* 
cause  the  obli^  held  a  mortsrase,  uhich  he  }%ad  ntoer  em- 
forced^  and  which  afforded  him  ultimate  security^  not  only  for 
the  principal  debt^  but  for  its  accruing  interest  ?  No  case, 
as  I  confidently  believe,  can  be  found  to  sanction  any 
siYch  notion.  The  most  rational  inference  that  sac-h  a 
security  would  authorize,  is,  that  the  mortgagee  had  ei- 
ther taken  the  thing  mortgaged  in  full  discharge  of  his 
debt,  or  that,  feeling  sure  of  ultimate  payment,  he  had 
preferred  to  let  his  money,  thus  secured,  lie  as  a  pro- 
ductive fund,  yielding  an  annual  increment  of  six  per 
tent,  per  annum. 

The  legal,  as  well  as  rational,  inference  from  the  ob- 
lisror's  insolvency,  is,  that  he  could  not  have  paid  the 
debt  without  selling  the  mortgaged  property,  or  his 
equity  of  redemption  therein.  And  in  this  case,  there 
is  no  pretence  for  presuming  that,  by  any  such  sale,  the 
debt  was  paid ;  tiecause,  the  mortgagor's  interest  had 
been  sold,  in  the  year  1810,  for  only  thirty  three  dol- 
lars, and  he  died  utterly  insolvent  in  1813. 

The  existence  of  the  collateral  security,  therefore 
tends,  in  my  judgment,  to  impair,  rather  than  to  forti- 
fy, the  presumption  of  payment.  Had  there  been  i>er- 
sonal,  instead  of  real  security,  surely  an  acknowledg- 
ment by  the  surety,  that  he  had  never  paid  the  debt, 
ouffht  to  be  sufficient  to  repel  any  presumption  that  it 
had  been  paid,  when  it  is  proved  that  the  principal  ob- 
ligor was  never  able  to  pay  it. 

Here  it  is  evident,  that  the  land  never  paid  the  debt ; 
and  therefore  I  cannot  presume,  that  the  insolvent  debt- 
or paid  it ;  more  especially  when  there  is  not  only  no 
such  allegation,  but  an  admission  by  bis  representatives 
that  he  never  did  pay  it. 
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It  is  my  opinion,  therefore,  that  the  decree  of  the  cir*  Fall  Term 

cult  court  ought  to  be  affirmed.  ^8  8  4. 

Oil  the  facts  of  this  case,  a  suit  at  law  on  the  liond,  ^^tUT^ 

could  not,  I  think,  be  barred  by  mere  lajise  of  titne;  ▼•. 

and,  consequently,  as  the  creditor  is  entitled  to  pay-  ^owMorrf, 

ment,  I  am  unwilling  to  take  from  him  his  only  means  ^ 

of  obtaining  payment,  that  is,  a  decree  declaring  that, 
tin/ess  the  debt  be  paid^  the  eqtdty  of  redemption  shall  be 
barred  and  foreclosed. 


Thorns  against  Southard,  OHAKCBar. 

and 
Southard  against  Thorns. 

[Mr. Hardin  and  Mr.  Guthrie  for  Thoma :  Mr.  Crittenden  for  Southard.] 
Prom  the  Circuit  Court  roR  JarrBRSON  Countt. 

Chief  Jastice  Robbrtsoit  delivered  the  Opinion  of  the  Court  in   ^   ^. 
this  case — in  the  decision  of  which  Judge  Nicholas  took  no  •"^^•*^^  Im- 
part. 

To  reverse  a  decree  rendered  in  favor  of  Southard  a-  Appeal  and  writ 

j^ainst  Thorns,  the  latter  has  appealed,  and  the  former  oi<«ror. 
has  prosecuted  a  writ  of  error. 

Thorns,  who  was  sole  owner  of  the  steam  boat  Co-  g^ie  of  I  of  a 

lumbia,  sold  two  thirds  thereof  to  Conrtland  D   How-  ^<*t'  morua^ 

ell  and  Anderson  Miller,  in  April,  1825,  for  seventeen  2baretoiecare 

thousand  dollars ;  for  ten  thousand  six  hundred  and  six-  ^^    ^I^^^'* 

ty  six  dollars  and  sixty  six  cents,  of  which,  remaining  gai^  and  other 

unpaid,  they  gave  their  promissory  note,  dated  June  the  J^™  ^"Lff*'® 

2nd,  1825,  and  payable  on  the  15th  of  July,  1825;  and,  son  cireait  ct., 

at  the  same  time,  they  pledged  or  hypothecated  their  JJ th^^^.^*** 
interest  in  the  boat,  for  securing  the  payment  of  the 
amount  of  their  note. 

Immediately  after  the  sale.  Miller  took  the  command 
of  the  boat,  which  had  been  and  continued  to  be  em« 
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ployed  in  navigating  the  Ohio  and  Mississippi  rivers^ 
from  Cincinnati  (where  she  had  been  buitt)  to  New  Or- 
leans. The  boat  brought  the  owners  in  debt  whilst  Mil- 
ler had  the  cooimand  of  her ;  and,  on  the  15th  of  Juiie» 
1826,  Thorns  rerpurchased  JlitZier'f  itUitrtst  in  the  boat, 
taking  it  cumonorCy  and  allowing  what  Miller  had  agreed 
to.  give  htm  for  it ;  and  shortly  afterwurds,  Aiigereau 
Gray  was  employed  to  command  the  boat,  in  the  busi* 
ness  of  transportation  from  Cincinnati  tu  New  Orleans. 

On  the  22nd  of  July,  1826,  Thorns  hi«d  a  bill  in  charn- 
cery  in  the  Jefferson  circuit  court,  in  tliis  ^tate,  for  en- 
forcing his  hypothecation,  or  pledget  aud  a>serting  a  lien 
for  advances  made  by  him  and  debts  devulving  on  him; 
and,  on  the  same  day,  the  8ub|i<snii  was  kerictl  un  How- 
ell  in  Jefferson  county,  where  he  then  li\ed. 

On  the  2.1st  of  June,  1826,  Howell  gave  his  note  to 
Southard  fpr  upwards  of  eight  thousaiul  dollars  ;  and  in 
•4iyiM(,  1826,  he  confessed  a  judgment,  without  i»iiit,  for 
the  amount  of  the  note,  in  the  Oldliam  circuit  court;  and 
agreed  that  a  fieri  facias  might  be  issued  instantly,  and 
levied  on  his  interest  in  the  boat,  and  that  that  interest 
might  be  sold,  without  advertisement,  and  for  whatever 
should  be  bid  for  it. 

Thoms  then  filed  a  supplemental  bill,  alleging,  among 
other  things,  collusion  between  Howell  and  Southard, 
for  the  purpose  of  defrauding  him,  and  praying  for  a  re- 
straining order  to  prevent  the  sale  under  Southard's  ex- 
ecution. The  injunction  was  accordingly  granted  ;  and 
afterwards,  in  November,  1826,  after  houthard  had  an- 
swered the  supplemental  bill,  the  chancellor  authorized 
a  sale  of  Howell's  interest,  subject  to  the  lien  of  Thoms,. 
and  it  was  so  sold,  and  was  bought  by  Southard,  at  the 
price  of  one  thousand  dollars. 

The  boat,  being  still  etnployed  by  Thoms,  in  its  usual 
trade  between  Cincinnati  and  New  Orleans,  was  after-* 
wards,  in  December,  1826,  libelled  at  New  Orleans,  in 
the  District  Court  of  the  United  States  for  Louisiana,  by 
James  Purdon,  for  six  hundred  and  forty  dollars  and  fif- 
ty nine  cents,  claimed  by  him  for  supplies  which  he  had 
furnished  in  the  City  of  New  Orleans,  whilst  the  boat 
was  under  the  command  of  Anderson  Miller. 
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Augereau  Gray,  the  captain  at  the  time  of  the  seizure  Fall  Term 

of  the  vessel  by  the  marshal,  under  the  lihel,  ami  other        i  8  3  4. 

persons,  who  had  claims  for  services  on  that  boat,  and  ^^Thoms 

for  supplies  furnished  for  her,  intervened  and  asserted  vs. 

their  claims  also  upon  the  boat.  -  Southard, 

y  ^  converso, 

Ry  the  intervention  of  Thorns,  also,  his  claim  secured  final  decree  he- 
by  his  mortgage,  and  other  claims  resulting  from  his  ad-  tween  those 
vances  and  from  debts  which  the  boat  had  incurred  pri-  ownere*of°  tb* 
or  to  the  sale  under  execution,  were  asserted.  ^^^^ 

Southard  and  Howell,  each  claiming  the  proprietorship 
of  one  third  of  the  boat^  answered  the  libel,  and  all  the  in- 
tervening claims,  and  denied  the  jurisdiction  of  the 
court.  But,  by  the  order  of  the  court,  the  boat  was 
sold  by  the  marshall,  and  Thoms  became  the  purchaser, 
at  the  price  of  thirteen  thousand  five  hundred  dollars; 
which  was  distributed  by  the  court,  among  the  different 
claimants ;  and  afterwards  tlie  cause  finally  settled,  as 
between  Thoms,  Southard  and  Howell^  by  decreeing  to 
Southard  two  hundred  and.  forty  six  dollars  and  forty 
six  cents,  to  be  paid  by  Thoms,  and  seventy  seven  dol- 
lars, to  be  paid  by  Augereau  Gray,  ^'tn/uU"  of  the  claims 
of  Howell  and  Southard  to  *^the  proceeds^^  of  the  sale  of 
the  boat ;  and  Southard^s  attorney  received  the  sums 
thut  decreed  to  him. 

Afterwards  Thoms  pleaded  that  decree  in  bar  of  a 

claim  which  Southard  had  asserted  in  a  cross   bill  in  dec^'  pif«d^ 

this  case,  for  one  third  of  the  boat,  and  of  the  profits  w»hwcMe,bu% 
'  r  dwr(«rded;ihe» 

accruing  smce  his  purchase.  decree  of  the^ 

But  the  circuit  court  disregarded  the  decree  of  the  ^^Ld7b^ 
District  Court  of  the  United  States  in  Louisiana,  and  JectioDt   to  i^ 
decreed,  that  Thoms  should  pay  to  Southard  four  thou-  tieTrMpectlve]^ 
sand  and  fifty  two  dollars — that  sum  being  one  third  of 
sixteen  thousand  dollars,  for  which  Thoms  had  sold  the 
boat  after  bis  purchase  at  tlie  marshal's  sale,  and  one 
third  of  the  net  profits  of  the  boat  from  the  date  of 
Southard's  purchase  to  the  sale  by  Thoms,  after  de- 
ducting one  thousand  eight  hundred  and  forty  five  dol- 
lars and  eleven  cents — the  sum  supposed  to  be  due  to 
Thoms  under  his  hypothecation  or  pledge,  and  six  j^er 
cent,  interest  on  that  sum. 
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Fall  Term         Southard  now  complains,  that  the  decree  allowed  him 
18  8  4.        ]^^g^  iUan  he  wasii  entitled  to,  and  insists  that  TIroins  had 
Thorns        '^^  ''^"  ^'^  ^^^  ^^^'^^^  ^  against  him^  because  the  mortgage, 
vs.  as  he  terms  it,  was  never  recorded, 

jt  /™™L        Thouis  insists,  that  the  decree  of  the  court  in  Loui^i- 
—  ana,  is  conclustye  as  to  all  the  same  matters  in  contro- 

versy in  this  case  ;  and  that,  if  it  be  not  conclusive,  still 
he  is  entitled  to  several  sums  which  he  enumerates, 
and  for  which  the  circuit  court  refused  to  allow  hiui  a 
credit. 

Many  interesting  points  are  presented,  but  we  shall 

notice  such  only  as  we  deem  important  to  the  decis^ion 

of  this  controversy^  and   those  we  shall  consider   but 

briefly,  and  in  their  natural  order. 

r«i-n     ^     .       !•  Whatever  mav  be  the  true  state  of  case   between 

^Qug  t,    on    a  «  ^ 

note,  18  confefl-  Southard  and  Howell,  this  court  must  pronounce  that 

where*  neiliiM  judgment  On  the  transactions  between  them,  which  the 

party   resides ;  yhcfs  exhibited  in  the  record  authorize  and  require. — 

ex'oiwnay  be  ^"^  ^^^'^  considering  the   matter,  we  cannot  judicially 

issued    forth-  decide  that  Southard  was  a  6ona  fiit  judgment  creditor 

viedontheboat  of  Howell.     The  note  on  which  the  judgment,  which 

in  eontroverejr,  Howell  confessed,  purports  to  have  been  rendereil,  bears 

and    that     she     ,  ,         *       ,  .  .  .  « «,  ,       . 

may  be  sold  (we  Only  One  day  prior  to  the  service  of  Thorns^  8ub|*ce- 
IT'i*~°\  fllT'  »a  on  Howell.    There  is  no  witness  to  that  note.    There 

ttsement :  upon 

thefle.and  varU  is  no  proof  that  it  was  given  on  the  day  on  which  it  pur- 

anLhSimsteL^  P®"**^  ^^  *^*^'®  ^^®"  given.  The  original  note  has  not 
cefi  recounted  been  exhibited  or  proved,  and  the  only  evidence  of  the 
heid,^  that*  'the  c^xis^cn^^  of  ^uch  a  note,  is  the  judgment  confessed  upon 
note  was  the  it.  There  is  no  satisfactory  or  credible  proof,  that  the 
binaiion  to  del  note  was  given  for  a  full,  or  legal,  or  valuable,  or  boiM 
fraud    another  fidt  consideration,  notwithstanding  the  charge  in  Thorns' 

owner    of    the  Vn      .     .  •  i  ,  i.      ^         .    i  .  .        • 

boat,  and  that  bill,  tqat  It  was  the  product  of  a  fraudulent  commnation 
!ll^  ^IT'.?'^  '"  between  Howell  and  Southard,  to  cheat  him  and  to  de- 

thejttdg  ti8  not    >.         ,     .  - 

toh^rnniiidftred  fraud  the  creditors  of  the  boat.  Howell  is  the  only  wit- 
creditor """^^^  ness  who  speaks  of  any  consideration,  and  his  testimony 
is  entitled  to  but  little  if  any  eflect :  jini^  because  there 
are  circumstances  indicating  that  there  was  a  combina- 
tion between  him  and  Southard,  and  that  he  was  decid- 
edly biassed  and  probably  interei^ted  in  favor  of  South- 
ard, as  in  his  own  case.  Second^  because  he  is  discred- 
ited by  the  inconsistency  between  his  answer  and  his 
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deposition,  in  one  of  which  he  swore,  that   there  wns    ^^^^  Term 
no  usury  in  the  alleged  consideration  for  the  note  ;  and        18  3  4. 
in  the  other  he  swore,  that  there  was  usury  to  an  amount        Thofnt 
exrerdine  thirteen  hundred  dollars.     Southard  did  not  ^*- 

even  «uesre5t  in  his  answer  what  was  the  consideration  ^  e  converlo, 
for  the  note.  Though  the  parties  hoth  lived  in  Louis- 
ville.  the  judcrment  was  confessed  in  Oldham  county. 
Howell  consented,  that  an  execution  should  he  issued  at 
oncfi  and  that  all  his  interest  in  the  steam  boat,/umt/tire) 
tncklintt.  Src  should  he  sold,  without  advertisement;  and 
Southard  directed  the  sheriff  to  leave  the  boat,  after  the 
lew,  in  Howell's  possession,  and  directed  him  also  to 
leave  it  in  Howell's  possession,  even  after  it  slwuld  be  sold; 
thus  shewing,  either  that  the  sale  was  to  he  merely  nom- 
inal, or  that  it  was  to  he  chiefly,  if  not  altogether,  for  the 
benefit  of  Howell:  and  in  their  answers,  filed  in  the  Lou- 
isiana court,  both  Howell  and  Southard  claimed  one  third 
of  the  steam  boat. 

Such  circumstances  do  not  characterize  Southard  as  a 
fair,  preexistent,  bona  fide^  judgment  creditor  of  Howell 
for  ei^ht  thousand  dollars,  or  for  any  amoimt ;  and  we 
do  not,  therefore,  feel  authorized  to  consider  him  as 
standing  in  the  attitude  of  such  a  creditor  in  this  case, 
80  f'lr  as  Thorns  may  be  concerned. 

But  were  Southard  deemed  a  bona  fide  creditor  of  There  is  nu 
Howell,  still  his  lien  is  not  prior  to  that  of  Thorns.  ir^^Tif^bS 

Thorns  had  a  prior  lien  in  consequence  of  his  pledge,  recorded.  Two 
Tlic  document  introduced  as  evidence  of  that  lien,  re-  Jeraof  ab'out— 
cites,  that  Howell  ^'pledged,  hypothecated  and  mortgag-  bothinpoMes- 
ed"  his  interest  in  the  steam  boat.  Thomsi  and  Howell  h)debtQd\o  the 
were  both  in  the  possession  of  the  boat  at  the  date  of  other,  gives  him 
the  pledge,  and  Thorns  retained  his  possession  ever  af-  share,  reciting 
terwards  ;  and,  though  we  will  not  say,  that  a  technical  J*jJ*^  thecated* 
mortgage  of  a  steam,  boat  (the  mortgagee  being  in  the  pledged  and 
possession,)  need  not  be  recorded,  but  will,  for  the  pre-  Jh^^wHtorc'*' 
sent,  leave  that  question  open ;  still  the  registration  of  tinues  his  pos- 
such  a  mortgage,  on  a  thing  so  fugitive  and  almost  ubi-  J^;**°J^ngi7e^ 
quitous,  cannot,  in  many  cases,  effect  the  object  of  no-  ingthptnmsito- 
tice,  intended  by  the  law  requiring  the  registration  of  3Lirlrtcr"^and 

uses  of  ths 
tnbject  of  the  lien,  it  is  held,  that  the  traiuactioii  is  a  pledge^  and  not  soch  a  mortgage  n 
iniist  be  recorded  to  give  it  validity. 
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Fall  Term     conveyances  of  other  property  to  be  recorded.     TbefliB 

18  8  4.        considerations  and  others  which  might  be  added^  com- 

2'fiom§        bined  with  the  phra^oolosy  of  the  docnment  itself,  in- 

vs.  dine  US  to  the  opinion  that  it  was  intended  to  be,  and 

^  e  converso,  ^''^^il^'  ^^  deemed  to  have  been,  a  simple  pledge  mere^ 

■  ly.     And  therefore,  as  no  law  required  a  pledge  to  be 

recorded,  registration  was  not  necessary  to  the  validity 

or  snj)eriority  of  Thorns*  lien  acquired  by  the  pled^; 

and,  of  course.  Southard,  even  as  a  subsequent  bona  fide 

execnrion  creditor,  could  not  compete  with  Thorns. 

A    h'^na  fide       But  if  Tiioms  should  be  deemed  a  mortgagee^  stiU, 

lug  a*mort^ue  though  bis  mortgacrc  was  not  recorded,  he  acquired  t 

to   secure   hw  prior  and  superior  lien  by  his  fo  pendens.     Were  it  ad- 

not  '  recorded,  fitted,  that  he  was  only  a  mortgacree,  and  that,  in  con- 

T)at  npon  whiph  sequence  of  the  non-re$rist ration  of  his  mort^afif^.  South. 

he  has  iiwtitut-         *  .  ■       •  •  .  ■  .it  «        •  •!■ 

>!d  a  suit,  in  ard  s  execution  should  have  i)een  preferred  at  fatr,  stilli 

reniy  will  be  ^^  Thxmts  was  aUo  a  creditor^  and  a  prior  and  meritorious 
'preferred  to  an-  ...  i.         ^         .        • 

other  creditor,  creditor,  and,  as  a  suit  on  his  mortgage  for  a  foreclosure 

Jvho  Scqu^red  a  ^"*  *  proceeding  in  f^iwi,  and,  per  se^  attached  a  lien  to 
)ieii  or  parchos-  the  thin^r  proceeded  against,  before  Southard  had  any 
wmenamlnt  'i^"^  ^e  might  tberebv— Waiving  the  lien  given  by  the 
t)f  the  mortga-  simple  mortgage — have  acquired  an  equitable  lien  which 
the  suit"givee*a  f'oulA  not  have  been  divested  by  the  levy  of  Southard's 
lien   independ-  exectiHon,  pendente  lite. 

gage.  The  par-  But  the  bill  of  Thoms  was  not  for  a  foreclosure  only; 
tjMaWn^'^lJ'ien'  '^*  ^^^^^  object  was  to  enjoin  Howell  from  selling  his  in- 
while  the  suit  is  terest  in  the  boat,  and  to  subject  it  to  other  claims,  and 
R®"*''!*^!^^.!*  to  the  demands  of  other  creditors  who  held  liens  on  it. 

It  cum  onerty  ' 

or  aabjectto  the  and  for  whose  demands  Thoms  was  liable,  and  appre- 
^4"|i|'^'""'  bended  that,  in  consequence  of  HowelPs  insolvency,  he 
One,  of   two  would  be  solely  liable.     Upon  this  latter  ground  alone, 

ttwners    of    a  he  had  a  right  to  sue  in  chancery,  to  coerce  a  settlement 
steam  boat,nlPB  -     n   •   .    ,                            ■  i>   t  •■•  •             %                 •    «-•* 
a  bill  against  the  of  all  joint  accounts  and  liabilities,  and  to  attach  How- 
other,  to  me-  ell's  interest  in  the  boat,  as  his  only  indemnity.     And 

•vent  htm  from     ,  .        ,  .  ,  ,    ,  '  ^ 

^llinghisshare,  this  alone,  Without   any  pledge  or  mortgage,  gave  to 

to    enforce   a  Xhoms  an  equitable  lien  on  Howell's  interest   in  the 

iDortgaf^e  on  it,  ^         ' 

and  sohjectthe  boat,  which  cotild  not  have  been . divested  or  affected, 

bmerorot^*'of  ^y  *  s"*>8equent  execution,  or  even  sale,  pendente  Ste. 

bis  own  advan-  Seott  VS.  McMillan^  1  Littelli  302,  and,  of  course,  as  the 

Saims^of  other  court  thus  had  jurisdiction  on  this  latter  ground,  if  up- 

<sreditors:hecan  on  no  Other,  it  wouId  have  been  proper  to  adjudicate  on 
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the  whole  controversy  raisied  by  the  bill,  even  if  a  bill  on     Fall  Term 
the  mortgage  ouly  had  not,  of  itself,  given  an  equitable       1  S  8  4 . 
lien. 

Wherefore,  bad  Southard  been  a  bona  fide  creditor, 

and  had  Thoins-been  inort^aeee,  instead  of  pledgee,  the  aT^JJJJJ^^, 

'  lien  acquireil  by  the  lis  pendens^  would  have  been  prior,  „g|„,ainhiggnlt 

and  superior  in  equity,  to  that  a<;quired  by  the  execu-  for  thii  object, 

A^y.-  and  have  a  fiiul 

**^"-        ,  9011100001       of 

In  this  aspect  of  the  rase,  had  Southard  \jeext  a  bona  oil  tnui^ootk»o 
fide  creditor,  and  had  the  dccrep  in  Louisiana  lieen  in-  tbT^l^towoor- 
conclusive,  it  would  be  evitlcnt'^  that  the  circuit  court  Mp ;  an^  tbo 
erred  to  the  prejudice  of  Thorns;  for  the  established  ^,9  tbooMn! 
demands  for  which  his  bill  was  filed,  and  which  he  bad  p^oinomaimni 
a  prior. right  to  have  satisfied,  greatly  exceeded  those  al-  which  he  'can. 
lowed  by  the  circuit. jud^e;  and  Southard  should  not  gotb^J^vcrtod, 
come  in  until  after  the  just  demands  sued  Tor  by  Thorns,  qnem  Jevy  «r 
had  been  full  v  satisfied  ;  for  the  &  pendens  placed  him  ^^ 
(Southard)  precisely  in  the  attitu«le  of  Howell,  and 
therefore  he  could  have  l)een  entitled  only  to  the  resi- 
due of  HowelPs  interest,  after  the  debts  for  which 
Thoins  had  attached  that  interest  had  been  discharged. 
In  this  view,  Southard,  even  as  a  bona  fide  creditor^ 
bought  HoweH^  interest  cum  onete^  even  though  it  be 
admitted,  that  Thorns  and  Howc^ll  were  not   partners, 
but  were  tenants  in  common  only,  and  that,  therefore, 
neither  of  them  was  liable  in  solido^  and  neither  had  an 
Inherent  lien  on  the  interest  of  the  other,  for  debts  in- 
curred  by  the  boat,  or  for  any.  balance  due  to  either  of 
them  individually. 

But,  if  Southard  could  be  deemed  a  bona  fide  credi*  i^i,  cooru  of 

tor,  he  could  not  now  be  entitled  to  any  decree  against  *•*•   U-  S*"f*» 
Mil  ■  II  ......  -     ?.  n«ve  an  excla- 

Thorns,  because  the  decree  m  Louisiana  is  conclusive  as  sive   muratimo 
to  this  controversy.  Sidfn^** "*  fcr 

The  courts  of  the  United  States  have  exclusive  mari-  as  the  tide  ebbo 
time  jurisdiction.  That  jurisdiction  extends  as  far  as  i"Io>ewbofa7 
the  ebbing  and  flowing  of  the  tide.  If  the  tide  ebb  and  nub  supplies  4fc 
flow  at  New  Orleans,  the  agreement  on  which  tiie  lil^el-  forei^%'orts,or 
lant^s  claim  was  founded,  was  a  maratime  contract. —  in  a  state  wboro 

the  owners  do 
not  reside,  hnyo 

liens  on  trie  tomoIs,  which  they  may  enfbrco  hi  a  eoort  of  roaratimo  jurisdiction,  and  tho 

dooreo  binds  all  parties  iotoroitod. 
Vol.  If.  «1 
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Fall  Term  Such  a  contract,  made  in  a  foreign  port,  or  in  a  state 

18  8  4.  jp  which  the  owners  of  the  boat  did  not  reside,  gave  a 

ThoTM  ^^^^  ^"  ^^^  ^^^^  itself,  and  authorized  A  suit  in  rem.    Ab- 

VB.  hoU  <m  Shipping,  109 ;  and  *'  The  General  Smith,''  4  Whea- 

A^^!l!i!!lf:.    <^i  438;  Condensed  Reports,  496.     The  decree  of  a  court 

q*  e  eotnerso.  ,       * 

of  admiralty,  having  jurisdiction  in  rem,  is  conclusive 

every  where,  and  on  all  {persons  who  have  an  interest  in 

the  thing.    I  Dallasy  54;  Cond.  Rep.  21  ;  9  Cranch^  126; 

Cond.  Rep.  d06. 

A  steam  boat,       'This  court  does  not  know  that  the  tide  does  not  ebb 

^\^f'  beeniu  and  flow,  to  some  extient,  at  New  Orleans.  We  arc  indeed 

end  oonrt,  bar-  disposed  to  believe  that  it  does,  though  its  flut  and  re- 

»g    maratime  fluj  may  be  scarcely  percepti1)ie.    But  knowing  nothing 

another    state,  to  the  contrary,  comity  requires  us  to  presume,  that  the 

and  tbat  court  District  Court  of  the  United  States  for  Louisiana  had 
haviDfi  directed  ,  ......  t   t      ■        .    ■  ■ 

a  flafe  of  tbe  maratime  jurisdiction  tn  rem,  and  hud  a  right  to  decree 
bStid'^e^proI  *''^  ^*'®  ^^^^^  "Columbia"  and  distribute  the  proceeds. 
oeeds among ra-  Having,  or  \yeing  presumed  to  have,  competent  power 
whTbecTm^w  ^"^^^  ^^^  ^^^^  ^"^^^  '^  was  seized  under  the  libel  of  Pur- 
ties,  and  estab-  don,  the  decree 'of  the  court  must  be  conclusive  on  all 
which^thTboat  ^^^  claims  whicit  were  litigated  in  that  case,  and  roust 
was  liable ;  and  bar  Soutlvard^s  claim  to  any  interest  in  tl>e  boat,  or  in 
final  decree,  sat^  >(*  profits,  unless  the  court,  in  its  decree,  as  between 
tlingtberesnec-  ||iin  and  Thoms,  transcended  its  power,  or  unless  Tboms 
owners,  claim-  should  bc  estopped  by  his  acts  from  relying  on  that  de- 

anU,andmort.   ^ree. 
gngees,   of  the 

boat ;  4r  the  de-  First.  This  court  cannot  decide  that  tlie  federal  court 
dW  inTsuitTii  transcended,  in  any  particular,  its  maratime  jurisdiction, 
this  Rtate,  this  The  part  owners  of  the  boat  were  necessarily  parties  td 
—nothing  no.  ^^c  libel  of  Pur^on  ;  and,  afler  paying  the  claims  of  the 
pearing  to  the  libellant  and  of  the  other  strangers  who  had  intervened, 

eontrary  —  that     ,  .........  .... 

that  coart  had  the  court  certainly  had  jurisdiction  to  distribute  among 

jarisdiction  m  the  owners,  what  still  remained  of  the  proceeds  of  the 
renif  and  or  all  ,  .  •    •  ■  i 

theiiinttersem-  Sale  of  their  vcsscl.     This  record  does  not  shew  what 

decree-  i^holds  *'*®  f^^oof  was  in  that  case.     Perhaps  it  was  proved,  that 

it    conclnsive,  Tlioms  and  Howefl  were  partners  in  the  boat  at  the  date 

SngTh^^ui'l  of  Southard's  purchase;  or  that  Southard  was  not  a  bona 

here  was  pre-  fde  creditor }  and,  in  either  event.  Thorns  would  have 

mencid    uplon  ^^^^  ^"  available  lien  on  HowelPs  third  of  the  boat, 

pome    of   the  which   the  acTcniralty  court,  having  jurisdiction  over 

po9i4S4,    '^  the  boat,  had  a  right  to  adjust;  or,  if  there  was  no  pr^of 
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that  Thonis  and  Howell  were  partners,  or  that  there  had    Fall  Term 
been  coilugion  between  Southard  and  Howell,  still,  as       IBS'*. 
TJioms'  pledge  gave  hiin  a  lien  on  Howell's  intere^  in       ^tHmm 
the  boat,  the  court  had  a  right  to  adjust  that  lien  in  the  vs. 

distribution  of  the  avails  of  the  sale  of  the  boat-     But,  A^^^l' 

in  any  event,  the  court  had  undoubted  jurisdiction  to  • 

distribute  the  proceeds  of  the  sale  among  the  claimants 
and  the  owners  of  the  boat.     Whether  that  court  had 
jurisdiction  tnfem  as  to  the  cbinm  of  all  those  who 
were  made  intervening  parties,  this  court  has  not  the 
Bieans  of  ascertaining.     The  presumption,  therefore, 
must  be  in  favor  of  such  jurisdiction.     But  that  is  not 
material,  because,  as  the  court  had  jurisdiction  in  rem, 
in  consequence  of  Purdon's  libel,  and  as  between  the 
owners  of  the  boat,  it  had  full  power  to  adjust  ilmr  con- 
flicting claims;  and  if,  in  adjusting  them,  it  allowed  oth- 
er claims,  over  which  it  had  no  cognisance,  such  an  er- 
ror would  not  invalidate  the  decree^  or  authorize  this 
eourt  to  revise  it,  or  to  question  it  incidentally.     But  ThAappeaianca 
we  have  no  reason  to  presume^  that  there  was  even  such  of  {wrties  wUl 
an  error  in- the  decree  of  the  court  in  Louisiana.    For,  of  man^tlnieia- 
even  had  any  of  the  claims  been  such  as  would  not  have  ri«liction  to  pro 
f  iven  jurisdiction  xn  retn^  the  appearance  and  answers  of  tracurelatingto 

Howell  and  Southard  would  have  given  jurisdiction  in  •  ^"•f*«  ^' 

°  ^  ,  ,       the  claims  are 

penonam  over  every  maratime  contract  respecting  the  not  such  as  to 

boat.  fivejariadictioa 

But  it  is  sufficient,  that  the  record  does  not  shew  that  vvi«i«eTer  a 
the  decree  was  in  any  respect;  extra-judicial.  Thorns,  J,*^^^^  ^^i 
owning  two  thirds  of  the  boat  and  having  a  lien  on  the  parties  bavioc 
other  third,  had  a  right  to  a  decree  for  adjusting  his  in-  ^he^'i^'i^bU 
terest  and  claims ;  and  the  boat  having  been  rightfully  mav  intervene, 
seised  under  Purdon's  libel,  all  other  claimants,  over  ^^  tMr^^^ht^ 
whose  claims  the  same  court  had  jurisdiction,  had  a  fui  sharesot  the 
right  to  intervene  and  claim  a  distributive  share  of  the  ^'^^ 
proceeds  of  the  sale  whenever  it  should  be  made. 

Second,  As  part  owner,  and  especially  of  two  thirds,  A  part  owner  of 
Thorns  had  a  right  to  continue  the  boat  in  iu  accustom-  f^^^"^^^^"^! 
ed  employment  between  Cincinnati  and  New  Orleans.  wiUnotbeac- 
And  therefore,  neither  Southard  nor  Howell  could  have  ^J^^^'^f^/'S 
made  him  liable  for  even  the  total  loss  or  destruction  of  lost  or  dauiag- 
the  boat  by  accident  at  New  Orleans  or  elsewhere,  whilst  ^^^^  ^"^ 
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Fall  Term     it  was  so  enga^cl.    MbaU  on  Shippisig^  7&-I.    Not  only 

18 S 4.       ^ij^   neither  Southard   nor  Howell  -attempt  to  enjoin 

Tkom$       Thorns  from  controlling  the  boat,  Init  neither  of  thein 

v^  manifested  any  objection  to  the  use  be  made  of  the  boat; 

4*  e  eonv&rio^  ^^  ^'*®  contrary,  we  may  presume  that  it  was  the  wish  as 

well  as  the  interest  of  all  concerned  that  the  boat  should 

be  employed  as  it  was  employed  by  Thorns,  after  the  sale 

under  the  execution. 

^fMiCywhoha*       It  does  not  apfiear  that  Thorns  had  any  agency  io 

toMibj^^aveHH  causing  the  boat  to  be  lilielieil  at  New  Orleans ;  or  that 

aei  or  boat  to  he  did,  or  omitted  to  do,  any  thing,  in  that  respect, 

fy  domundia  to   which  should,  as  to  himself,  invalidate  the  decree  of  the 

whicii>heis,or  court  in  Louiisiana.     Nor  did  the  pendency  of  this  suit 

con    00  mMBy 

liable,    cuouot  affect  the  validity  or  operation  of  that  decree.     After 

SSSooV^ieDd  ^^^^^^  brought  his  suit  in  this  court,  and  tnkeii  the  boat 
injrbertoaior-  to  New  Orleans,  Thorns  ou&ht  not  to  haye  translated 
iSflre'^^iibeihM  ^^^  litigation  of  his  claims  to  a  foreign  courts  and 
berhioMeUlbiu^  therefore,  should  not  be  allowed  to  plead  in  thifl  case, 
hi  ^ma/'Mjnd  ^^^  decree  of  the  foreign  tribunal,  had  it  been  rendered 
her,  in  her  ac-  upon  his  libel,  and  had  no  other  |)er8on'first  attached  the 
toafoM^apoit;  ^oni.  But,  as  the  boat  had  been  libelletl  by  another 
*h^  niJilSh*  P^*"®^"'  whose  rights  could  not  ha%'e  been  affected  by  the 
another  party,  pendency  of  the  suit  in  this  statr^  and  as  Thoms  might 
r***^fS>*J(i*h2'  have  lost  the  benefit  of  his  prior  lien,  and  have  also  lost 
to  aaJe,  the  for  the  t>enefit  of  his  claims  against  HowelL  had  be  been 
"eSe'^ddl!^  passive  or  neutral  in  the  tibe»  case,  he  had  a  right  to  de-  ^ 
huabareof  the  mand  a  just  distribution  of  the  proceeds  of  the  sale  of 

-tT^pieAnt  ^**«  ^^^^^  •'•^"'^*  '*«  »*'®  ^  <lecreed  on  Purdon's  libel, 
them  from  be-  Had  lie  not  intervened  as  he  did,  Southard  or  Howell 
•n'freiy'to  oih-  ™1g'i^  '»»^'c  gotten  possession  of  the  residue  of  the  mon- 
6i»— may  bring  ev  for  which  the  boat  was  sdil  after  deducting  the 
opoutaefvMse!  <Icbts  of  Other  claimants,  and  thus  he  (Thoms)  might 
Sf  ^^'^'^Viff"*'  ^^^^  sttfltered  irremediably  ;  because  that  suit  might,  ia 
transfer  the  ju-  l'^^^  event,  and  probably  would  have  been  productive 
d*^**hii  ^  ^^  nothing  but  costs  and  disappointment  to  himself. 
suit  nn^tory,  The  Us  pendens  in  this  state  did  not  affect  the  mara* 
SmS^i**^  ^  *™®  jurisdiction  of  the  court  of  Louisiana,  whilst  the 
boat  was  at  New  Orleans;  nor  can  it,  therefore,  aftct 
the  decree  which  was,  in  that  case  pronounced. 

By  that  decree— whether  right  or  wrong  is  now  im- 
material— Southard's  whole  claim  to  an  interest  in  the 
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boat  was  adjusted  and  concluded,  and  thereby  became 
res  judicata. 

Il  is  suggested  by  his  counsel,  that,  as  be  bad  bought 
only  Howell's  interest,,  subject  to  the  lien  of  TUoins,  no 
greater  claim  than  that  so  acquired  was  considered  by 
tbe  court  in  Louisiana;  and  that^  therefore,  if  the  lieu 
of  Thorns  was  inferior  lo  that  of  Southard's  execution, 
Southard  has,  notwithstandiag  the  conclusiveness  of  the 
Louisiana  decree,  a  just  claim  on  Thorns  for  damages, 
which  he  sustained  in  co^isequence  of  having  been  pre- 
vented by  the  injuoction  from  selling  HowelPs  absolute 
interest,  unincumbered  by  the  claim*  asserted  in  tlie  bill 
of  Thorns. 

To  this  argument,  a  threefold  answeir  may  be  given. 
First:  this  court  cannot  decide,  from  any  thing  now  aj)- 
pearing,  that,  as  between  Southard  and  Thorns,  nothing 
was  litigated  but  tbe  interest  acquired  by  Southard's 
purchase  under  bis  execution ;  nor  can  this  court  say 
certainly,  what  points  were  involved,  or  what  proof 
was  introduced  in  that  litigation. 

Second,  Thoms'  ^^  lien,"  resulting  as  well  from  his  U^ 
pendcnsy  as  from  his  pledge,  left  to  Southard,,  even  as  a 
bona  fids  creditor  of  Howell,  nothing  but  Howell's  in* 
terest,  subject  to  that  lien;  and^  thertforey  Southard  bouglU 
as  much  as  he  had  a  right  to  subject  to  hie  execution ;  and  the 
court  in  Louisiana,  even  if  it  adjudicated,  as  between 
him  and  Thoms,  only  on  the  interest  thus  acpdred^  ought 
to  have  allowed — as  it  did — all  the  just  claims  on  How* 
ell,  and  on  his  original  interest  in  the  boat,  liefore  any 
thing  was  allowed  to  Southard,  for  his  derivative  inter* 
est.  Third:  if  Southard  could  be  deemed  to  have  been 
a  bona  fide  creditor ;  if,  as  such,  he  had  a  lien  superior 
to  that  which  resulted  to  Thoms  from  his  pledge,  and 
from  his  suit  in  rem ;  and  if  the  court  in  Louisiana,  in 
consequeDce  of  Southard's  purchase,  subject  to  the  lien 
of  Thoms,  did  not  allow  him  as  much  as  he  would  have 
been  entitled  to  had  he  not  been  prevented  by  the  in- 
junction of  Thoms  from  purchasing  Howell's  entire  in* 
terest  unincumbered ;  and  if,  therefore,  Southard  had 
been  subjected  to  loss  in  consequence  of  the  injunction ; 
still,  oven  then,  be  woidd  not  have  been  entitled  to  any 


Fall  Term  , 
.1834. 

Thoms 

vs. 

Souihard^ 

4*  e  conversQ^ 
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Fall  Term     decree  in  this  case  ;  because,  as  the  chancellor  did  not, 

18  8  4.       ])y  i^(g  order,  divest  hirn  of  any  pos^session  of  the  boat, 

"^^j^j^j^      but  only  enjoined  him  from  selling  it,  neither  the  same 

V8.  chancellor,  nor  any  other,  could  decree  damages  on  the 

Southard,     injunction  bond,  or  for  any  loss  resnltins  from  the  rc- 

— 9traxnxng  order.     In  such  Qt  case  the  remedy  would  be 

altogether  and  exclusively  legal. 

But,  for  the  other  reasons  also,  which  have  been  sug- 
•     gested,  Southard  does  not  appear  to  be  entitled  to  any 
decree  whatever. 

Whererore,  it  is  decreed  and  ordered,  that  the  decree 
of  the  circuit  court  be  reversed,  and  the  cause  remanded,. 
with  instructions  to  dismiss  the  bills  and  cross  bills* 
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ABATE!4E^fT  AND  REVIVOR. 

1.  If  two  joint  nbiijfore  are  sued,  and  one  pleads  non  est  faehijilii,  hUn  a  ver- 
dict in  his  favor  upon  the  issue,  and  judgment  in  bar,  (he  plaintiff  may 
proceed  to  take  judflrment  against  the  other  obligor.  But  he  cannot  dis- 
miss the  suit  as  to  him  who  pleads  in  bar,  leaving  him  thereafter  liable^ 
and  proceed  against  the  other:  the  latter,  if  sued  alone,  might  plead  the 
non-joinder  of  his  co-obligor  in  abatement,  and  cannot  be  deprived  of  the 
effect  of  this  right,  by  such  dismissal.    Hickman  vs.  Andenon^  3J23. 

^.  Matter  in  abatement  that  might  have  been  pleaded  when  the  first  plea 
was  filed,  or  which  existed  before  the  last  continuanse,  is  not  available 
at  a  subsequent  term.  But  a  former  plea  in  abatement,  or  in  bar,  is  no 
objection  to  filing  another,  alleging  matter  that  has  occurred  stfiee  ih€ 
last  eonHnuanee.    Gatne«  vs.  Conn't  Aetr«,  331. 

3.  Awritof  right  abates  by  the  death  ofany  one  of  the  demandants.  Gakun 

vs.  Cowi?$  hein,  333. 

4.  Surviving  demandants  in  a  writ  of  right,  cannot  have  judgment  for  iM 

the  land,  when  no  right  of  survivorship  appears  by  the  record.  Nor 
can  any  judgment  be  rendered  in  the  action  afler  an  abatement  as  to 
one  of  several  demandants,  by  his  death,  whether  the  whole  right  sur- 
vive or  not:  for  the  iuit  abates;  and  none  of  the  statutes  authorizing 
revivors,  apply  to  real  actions.     Oainet  vs.  Comi^i  hein^  253'. 

5.  The  death  ofeither  party  between  verdict  and  judgment,  in  any  action, 

shall  not  abate,  or  afiect  the  suit;  Act  of '96,  §  5 — but  this  act  does  not 
apply  to  the  death  of  a  party  before  trial.  Oaines  vs.  C&rm^s  heir$,  333/ 

6.  If  one  of  several  defendants  in  ejectment  dies,  the  surviving  parties  can- 

not, by  their  agreement,  revive  the  suit;  the  heirs  or  devisees  of  the  da» 
cedent  must  be  summoned;  unhss  they  appear  in  person,  or  by  theif 
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ABATEMENT  AND  REVIVOli— con/itt«ed- 

attornejTj  «nil  consent  to  the  order  of  revivor.— Sec  ft  late  law  on  this 

BMh]oci^  Aeti  of  1833,  348,  or  Siat,  Law,  580.    Monti  al.  vs.  Seoti, 

373. 
t.  A  motion  for  a  neiv  trial  is  a  mere  incident  to  the  suit:  not  a  separate 
*  action,  that  abates  by  the  death  of  the  mover;  its  efiect»  continae  with* 

out  any  proceeding  by  his  representative*     Tumer^s  Mminiiiraior  vs. 

Booker,  886. 
M.  The  death  of  a  defendant,  after  judgment,  and  pending  a  motion  for  a 

pew  trial,  does  not  abate  the  suit.     Tutner^s  MndnistnUor  vs.  Booh 

See  Diligenei,  3. 

ABOLITION— o/  Slavery  in  Pennsylvania, 
See  Slates  imd  Slavery,  5,  6,  8. 

ACCORD  AND  SATISFACTION. 

1.  The  giving  and  receiving  of  one  obh'gation,  in  lieu  of  another,  the  par^^ 
ties  to  which,  or  some  of  them,  are  different,  may  be  pleaded  as  an  ac- 
cord and  satisfaction.--rThe  transaction  must  better  the  condition  of 
one.  or  both  parties;  if  it  leaves  them  as  they  were,  it  is  of  no  avail  as 
an  accord  and  satisfaction.    BnUen  et  oL  vs^  JtteOiUieuddy,  93. 

ACCOUNTS. 

See  Cfuardian  and  Ward,  3. 

ACTION, 

1.  A  mortgagee,  like  any  other  having  «  general  or  special  property  in  goods 

converted,  may  maintain  trover  for  the  conversion.    Snyder  vs.  Hitt^ 

304. 
d.  Money,  or  property,  bet  on  any  game  or  hazard,  and  so  forfeited  by  the 

act  of  '99,  can  be  recovered,  only  by  a  ^ta  lam  actiom    Hickman  vs. 

LiUlepage,  344. 
•8.  Money,  or  other  thing,  bet  on  an  election,  is  (brfeited^  and  may  be  re* 

covered  iti  the  name  of  the  Commonwealth,  or  by  a  qui  lam  action.— 

Act  of  1838,  Sec.  5.    Jtiekman  vs.  Littlepage,  344. 
4.  Case — not  trespass,  lies  against  a  master,  for  the  act  of  his  servant,  com* 

mitted  without  the  authority  or  assent  of  the  master.  JoAnsonvs.  CaS" 

ileman  4>c.  378. 
6.  It  is  a  general  rule— bu(  one  of  difRcult  application — that  where  the  act 

of  the  defendaut  is  immediate  and  direct,  the  action  must  be  trespass; 

and  where  it  is  mediate  and  consequential,  the  action  must  be  case. — 

Johnson  vs.  CasUeman  ^o,  379. 
■6.  Where  the  t^erj^  act  of  the  defendant,  and  not  a  eontequence  of  that  act, 

does  the  injury  complained  of— although  it  may  have  been  tinintention' 

alt  and  the  effect  of  mere  negligence  on  the  part  of  the  defendant,  he  is 

liable  to  the  action  of  trespass,  for  the  damages.    Johnson  vs.  CastU" 

man  i*c,  879. 
It,  Where  there  has  been  an  immediate,  and  also,  a  consequential  injary 

from  the  same  act,  either  trespass  or  case  may  be  maintaiced-— as  for  a 
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tortioas  taking:  of  chattels,  where  the  plaintiff  may  waive  the  treapass, 
and  bring  trover.  And,  in  general,  for  any  act  of  a  defendant,  which, 
though  it  was  the  direct  and  immediate  cause  of  the  injury,  was  done 
unintentionally,  and  through  negligence  on  liis  part,  eiiher  action  may 
be  maintained.  Jofuuon  vs.  Cattleman  4*f.  379. 
See  Detinue^  I, 

ADMINISTRATOR. 

See  Executors  and  Administrator», 

AGENT. 

See  New  Trial,  8. 

ALIENS. 

1.  Lands  in  this  state  do  not  pass  by  descent  to  heirs  who  ar^  aliens,  but 
vest  fn  the  Commonwealth,  without  office  found.  Fry,  Vauf^hm  et  oL 
vs.  Smith  et  at,  40. 

AMENDMENT. 

1.  Judgments  against  heirs,  upon  obligations  of  their  ancestors,  are  toba 
levied  of  estate  descended,  and  if  such  judgment  be  entered  without  be- 
ing so  modified,  the  omi-ssion  will  he  deemed  a  mere  clerical  misprison, 
which  may  be  amended,  at  the  same,  or  any  subsequent  term.  Roman 
vs.  CaldweWi  heirt,  20. 

%  There  is  no  statute,  nor  any  analogous  ))rinciple,  limiting  the  time  with- 
in which  an  amendment  of  a  judgment  may  be  nwde.  It  may  be  done 
at  any  time  while  the  judgment  remains  in  force.  Roman  vs.  CtddtioeWi 
heir$y^. 

8.  Amendment  of  an  Officer's  Return. — See  Service  o/Procae,  7. 

ANSWER. 

See  Juritdictiont  13. 

APPEALS. 

1.  An  appeal  bond,  in  If  gal  form)  binds  the  sorety  to  pay  the  amount  of  tha 
judgment  or  decree  appealed  from,  with  costs  and  damages,  in  case  of 
affirmance.— But  a  decree  upon  a  bill  to  subject  an  equitable  interest 
to  the  payment  of  a  judgment — which  orders  the  defendant  to  pay  it 
by  a  given  day,  and  directs  a  sale  of  the  property  to  be  made,  upon  hit 
failure  to  comply  with  the  order,  is  not  a  decree  for  the  debt.  And  a 
bond,  executed  upon  an  appeal  from  such  a  decree,  conditioned  that  the 
appellant  shall  prosecute  the  appeal  with  effect,  or  pay  **the  amount  re- 
covered  by  the  decree,**  does  not  bind  the  obligors  to  the  payment  of  tba 
debt — as,  that  being  otherwise  established,  the  decree  only  makes  tha 
equitable  interest  liable  for  its  payment.  SumraUet  al,  vs.  Reid,  65. 
3.  The  amount  in  eenlroverty' determines  the  right  of  appeal  to  the  Court 
of  Appeals:  where  the  debt,  or  damages  laid  in  the  declaration  and 
writ,  is  not  less  than  $  100,  and  the  judgment  is  for  ihe  defendant,  it 
Vol.11.  62 
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may  be  caosidered  as  a  judgment  agfainst  the  plaintiff,  to  the  amoant  of 
his  claim— frficn  which  he  has  the  right  to  appeal.  Vimee  vs.  Co«,  163. 
See  Writ  of  Error,  1,  3. 

APPRENTICE. 

See  Mailer  and  •Apprentice.    Slaves  and  Slavery,  6. 

APPEARANCE. 

See  Jurudielion^  11. 

ASSETS. 

1.  The  pendency  or  a  prior  suit  is  no  bar  to  a  recovery  af^ainst  an  ad- 

ministrator or  heirs.  But  the  administrator  or  heirs  may,  in  either 
suit,  confess  the  action  to  the  amount  of  the  assets,  and  then  plead 
that  judgment  in  bar  of  the  other  action.  Welh  ya.  Bowling*9 
heir$,  43. 

2.  Staves— though  they  descend  and  pass  as  real  estate,  (by  statute,)  do 

not  vest  in  the  heirs,  without  the  assent  of  the  personal  representa- 
tive, in  whose  hands  they  are  (by  the  same  statute)  assets,  and  in 
whose  hands  alone  they  can  be  reached  by  creditors.     fVelb  vs.  Bow- 
Ung*i  heirs,  4^. 
See  Executors  and  Administrators,  19. 

ASSIGNMENT,  ASSIGNOR  AND  ASSIGNEE. 

1.  If  the  vendor  of  land  holds  a  note,  with  an  equitable  lien,  for  the  pur- 
chase money,  his  assignment  of  the  note  carries  the  equitable  lien  with 
it.    Edwards  vs.  Bohannon,  9S. 

9.  The  purchaser,  from  a  distributee,  of  his  interest  in  a  decedent's  estate, 
may  maintain  a  bill,  in  his  own  name,  for  the  share  he  purchased — 
tnaking  his  vendor  and  the  other  distributees,  as  well  as  the  adminis^ 
trator,  parties.  Kavanmtgh  vs.  Thacker^s  Administralor  and  Distri- 
hutees,  137. 

S.  The  covenant  of  a  lessee  to  pay  rent,  concerns  the  realty,  and  binds  kis 
assignee  for  the  rent  dae  af\er  the  assignment.  McCormiek  vs.  Yovngt 
294. 

4.  Notes  or  bonds  given  for  rent,  the  payment  of  which  is  secured  by  lease, 
not  being  of  higher  nature,  do  not  extinguinh  the  rent;  for  which  the 
■SHignee  of  the  i^aae  is  liable,  notwithstanding  the  landlord  may  have 
taken  the  notes  of  his  lessee,  for  it.    McCwrmidc  vs.  Young,  394. 
See  fVanranty,  1,  3. 

ASSUMPSIT. 

1.  A  contract  to  pay  for  work  and  labor,  may  be  inferred  from  circvmstaa- 

ces,  without  proof  of  any  expresa  agreement.    Coleman  vs.  Simpson, 
166. 

2.  Ft>r  work  done  by  one,  at  the  request  of  another,  without  any  stipula- 

tion as  to  price,  the  law  implies  a  promise  by  the  employer  to  pay  what 
the  laborer  deserves  to  have.    Colenusn  vs.  Simpson,  166. 
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S.  The  plaintiflT,  a  female,  was  placed,  when  a  child,  in  defendant's  familyi 
and  remained  at  hard  labor,  receiving  bat  a  bare  support,  until  she  was 
twenty  four,  when  she  was  driven  off;  she  then  sued  lor  pay  for  her  ser- 
vices: held,  that  the  case  (the  evidence  mure  particularly  recited  in  the 
text)  should  have  been  submitted  to  the  jury— who,  if  they  believed, 
from  all  the  circumstances  that  defendant  requested  the  plaintiff  to  do 
the  work,  and  that  there  was  a  promise  on  bis  part  to  |>ay  her,  should 
have  found,  for  her,  the  value  of  her  services,  from  the  time  she  came 
of  age.  But,  if  they  believed  ihat  the  services  were  voluntary,  or  in- 
tended merely  as  a  recompense  for  her  support,  they  ought  to  have  found 
for  defendant.  Instructions  as  in  case  of  a  nonauity  were  erroneous.— 
Coleman  vs.  Simpsoii,  166. 

4.  Set-off  of  liquidated  demands  may  be  pleaded  in  assumpsit— (See  Set-off.) 

Hmna  ^  Co.  vs.  Pleatanti  fy  Bridges,  269. 

5.  Assumpsit,  i'or  use  and  occupation  (as  between  landlord  and  tenant)  may 

be  maintained,  even  apon  an  impHed  eoniraei  to  pay.  Janes  ei  al  vs. 
7>p<ofi,  295— But— 

6.  A  vendor  cannot  maintain  assumpsit  against  a  vendee,  for  his  use  of  the 

land,  while  in  possession  under  a  contract  of  sale,  ailerwards  rescind- 
ed.   As  between  them,  and  in  this  ^iew,  the  relation  of  tenancy  does 
not  exist;  and  the  law  implies  no  promise  by  the  vendee,  to  pay  rent. 
Rid,  295. 
See  Board,  1.    Husband  and  Wife,  6,  l^Set-off,  3. 

ATTACHMENT— 0/  Goods  ^c. 

1.  Attachments  against  absconding  debtors  can  be  issued  only  by  a  justice 

of  the  county  where  the  defendant  resides;  but  may  be  sent  to  any  oth' 
er  county,  and  executed  by  any  sheriff  or  constable.  McMeekin  vs. 
Johnson  ondBeaity,  459. 

2.  A  constable  may  execute  an  attachment  for  a  debt  above  £  5;  but  hav- 

ing done  so,  he  must  deliver  the  process  and  property,  to  the  sheriff  of 
his  county,  who  is  to  proceed  with  it  as  though  he  had  levied  it  him- 
self. A  return  by  the  constable  wil(  not  authorize  judgment  upon  it: 
the  attachment  will  be  quashed.  J4eMeekin  ys.  Johnson  and  Beatty, 
459. 
S.  Attachment  of  Debts— See  Choses  in  Jietion,  3. 

ATTORNEYS. 

1.  The  agreements  which  lawyers  may  make  with  their  clients,  for  fees, 

are  not  restricted  by  law;  and  where  there  is  no  special  agreement, 
the  law  will  allow  compensation  according  to  the  value  of  the  servi- 
ces.   Douming  vs.  Major,  223. 

2.  Contracts  between  lawyers  and  clients  are  subject  to  a  severer  scrutiny 

than  those  of  ordinary  men.  If  it  appears,  that  a  client,  suddenly  dis- 
covering, that  he  is  in  a  perilous  condition  by  reason  of  an  unexpected 
occurrence  in  relation  to  his  counsel— is  induced  to  agree  to  bard  terms 
with  certain  lawyers,  for  want  of  time  to  seek  the  aid  of  others;  or,  i 
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it  appears,  ihat  the  client  is  persuaded  by  an  attorney  already  retained* 
to  make  such  a  bargain  with  others  to  be  associated  with  him,  as  he 
would  not  have  made,  but  lor  that  persuasion — the  chancellor  will  re- 
lieve the  client  from  the  contract,  or  from  the  excez^s  above  a  fair  com- 
pensation lor  the  services  rendered.  Downing  vs.  Major,  228. 
5.  The  plaintiff  in  replevin  (under  the  act  ol  1830)  faiiiiig  in  his  action,  is 
liable  to  the  defendant,  i'or  the  reasonable  amount  of  feed,  above  the 
taxed  fee,  which  he  has  to  pay  to  his  attorney  fnr  services  required  is 
consequence  of  the  replevin.     Yales  el  a/,  vs.  Miurdil  el  aL  256. 

ATTORNMENT. 

See  Landlord  and  Tenant,  7. 

AUTHORITY. 

1.  Where  a  note  is  signed  and  delivered,  with  a  blank  led  for  the  sum  pay- 
able to  be  inserted,  tliere  is  a  presumed  authority  (or  the  holder  to  fill  it 
with  any  sum — unless  the  amrrunt  is  h'mited  by  the  signer;  and  though 
he  to  whom  the  note  is  first  delivered  be  restricted  by  the  directions  of 
the  signer,  as  to  the  sum  to  be  inserted,  yet  if  the  note  comes  to  the 
hand)  of  another,  who,  without  notice  of  the  restriction,  fills  the  blank 
with  a  larger  sum,  the  obligor  will  be  bound  by  iL  The  Bank  of  ihe- 
Commonwealth  vs.  Ctury^  142. 
See  Power $,^Exeeution^,  4. 

BAILOR  AND  BAILEE. 

See  Ponessian  ofSkmee,  1,  2.  8. 

BANK  NOTE  CONTRACTS  AND  LIABILITIES. 

See  Constable,  2. 

BANK  OF  KENTUCKY. 

See  BUU  o/E^ehanget  9-    Exeeuton  and  AdminUtratar$,  11. 

BANK  OF  THE  COMMONWEALTH. 

1.  The  charter  of  the  Bank  of  the  Commonwealth  of  Kentucky  is  not  un- 
constitutional.  Tlie  Bank  oflhe  Commonwealth  vs.  iswindler  el  al.  399. 

BAR  BY  FORMER  DECISION. 

1.  A  judgment  acquitting  several  defendants,  charged  with  committing  aa 

oti'e  nee  joint!;/,  will  not  bar  prosecutions  aj^ainsi  each  one  charged  with 
part  of  ttie  same  otl'ence  sepai ately  conuuilted  by  him.  TAe  Common-^ 
wealth  vs.  McChord  et  uL  244. 

2.  A  judgment  dismissing  a  suit  '^agreed^^  is  a  bar  to  any  other  action  for 

the  same  cause,  ii'  lUe  di.suii^ioii  was  ordered,  without  actual  satis- 
faction, upon  Si)me  new  agreement,  not  complied  with,  an  acti<m  upi)n 
the  new  agreement  is  the  only  remedy.  The  Bank  of  the  Common- 
wealth vs.  Hopkim  et  al.  395. 
S.  The  personal  regrcsentaiive,  being  entitled  to  the  damages  for  a  breach 
of  covenant  to  oonvey  land,  when  the  covenant  was  broken  in  the  liA» 
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time  of  the  obligee,  is  not  barred  by  a  decree,  in  a  8«it  to  whieb  he  wav 
no  party,  in  favor  of  the  heivB,  fox  a  Bpecific  execution.  Combg  vi.  Tori- 
fofi'f  tAdminutratorij  465. 

B  A  R—  by  Lapse  of  Time. 
See  Limitations, 

BARRATRY. 

See  Bill  of  Particularly  «. 

BARON  AND  FKME. 

See  Husband  and  Wife, 

BASTARDS. 

See  Devises  and  Descents,  5,  6,  7. 

BETTING. 

See  Gaming. 

BILL  OF  EXCEPTIONS. 

1.  A  bin  of  exceptions  to  a  decision,  that  a  particular  question  might  be  put 
to  a  witness,  must  show  what  testimony  had  been  previously  given-^ 
otherwise  the  Court  of  Appeals  can  not  say  that  th^  question  was  im- 
proper.    Barger  \3,  Caldwellf  ISO, 

9.  If  a  bill  of  exceptions,  to  the  refusal  of  a  court  to  give  instructions,  does 
not  set  out  some  evidence  to  which  the  instructions  would  apply,  they 
may  be  deemed  irrelevant,  and  this  court  will  not  decide  that  the  refu- 
sal was  erroneous.     Bargerva,  Caldwell,  133. 

d.  A  bill  of  exceptions  may  be  signed  by  three  by-standers,  upon  the  refusal 
of  the  judge  to  sign  it,  (Act  of  '93,  Dig.  188;)  and  their  signatures  to 
the  bill  itself  may  be  taken  as  a  sufficient  attestation  of  its  truth;  but 
where  they  sign  a  certificate  that  merely  states  that  the  bill  was  pre- 
sented to  the  judge,  and  that  he  refused  to  sign  it — this  is  no  attesta- 
tion that  the  hill  contains  the  truth— which  roust  appear  by  the  record, 
•  -or  this  court  cannot  receive  it  as  an  exemplication  of  the  proof  on  ih« 
trial  below.    Arnold  vs.  Leathers,  287. 

4.  This  court  will  presume,  there  was  proof  enough  to  sustain  the  judg- 
ment of  the  Court  below,  unless  a  bill  of  exceptions,  showing  a  defi- 
ciency, states  exj)redsiy,  that  it  contains  the  whole.  McGovsan  vs. 
JHoy,347. 

BILLS  OF  EXCHANGE. 

1.  A  writing,  exhibited  to  the  payee  of  a  bill,  by  which  the  drawee  author- 

izes it  to  be  drawn,  and  upon  the  faith  of  which  it  is  purchased,  is  equi- 
valent lo  an  acceptance,  and  hinds  the  drawee  to  accept  and  pay  the  bitl. 
Vance  and  Dicks  vs.  Ward,  95. 

2.  Where  the  drawee  of  a  bill  is  thus  (1)  bound  to  pay  k,  if  the  payee,  to  get 

an  acceptance  on  the  face  of  the  bill,  promises  the  drawee,  that  if  th« 
drawer  does  not  take  it  up  at  maturity,  he,  the  payee,  will;  such  prom- 
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iae  is  withoat  coDeideratioD,  not  bindiniif,  and  no  defence  to  an  action  on 
the  acceptance.     Fanee  and  D%ck$  vs.  H^ard,  95. 

3.  Notes  discounted  by  the  Bank  of  Keniuckj,  are  placed  upon  the  same 

footing  with  foreign  bills  of  exchange,  as  to  the  remedy,  and  its  eflecte, 
against  the  drawers  and  endoisers— and  them  only:  so  that  actions  uf 
debt  may  be  brought  against  the  drawers  and  endorsers  jointly,  or  any 
one  of  them  separately.  But  the  representatives  of  a  deceased  drawer 
or  endorser  can  not  be  joined  with  the  survivors.  Tilford  el  al,  vs. 
Bank  of  Kentucky,  114. 

4.  Inserting  in  a  bill  of  exchange,  a  promise  that  the  drawer  will  credit  the 

drawee's  note  with  the  amount,  does  not  make  it  a  bill  drawn  on  a  par- 
ticular fund;  it  leaves  the  drawee  to  pay  as  he  can,  and  at  ail  eventsj 
and  does  not  affect  the  mercantile  character  of  the  bill.  An  order  on  a 
particular  fund,  the  payment  de(>endiiig  on  the  sufficiency  of  the  fund, 
is  not  a  valid  bill  of  exchange;  but  if  it  is  payable  at  all  events,  not  upon 
a  condition  or  contingency,  though  it  may  reler  the  drawee  to  a  particu- 
lar fund  for  reimbursement,  it  is,  to  al}  intents,  a  bill  of  exchange,  hot- 
Jy  vs.  MeCartf  414. 

5.  A  consideration  for  a  bill  of  exchange,  is  implied,  and  need  not  be  aver- 

red in  the  declaration.    Early  vs.  MeCarl,  415. 

6.  To  an  action  on  a  bill,  against  a  defendant  who  passed  it  to  the  plaintiff, 

fraud,  or  want  of  consideration,  may  be  a  good  defence.  Against  an  in- 
nocent holder  (as  a  subsequent  endorsee  without  notice)  who  obtain- 
ed the  bill,  for  a  valuable  consideration,  before  it  was  due,  or  any  sua- 
picious  circumsunce  appeared,  such  a  defence  will  not  avail:  but  proi^ 
of  fraud,  or  want  of  consideration,  will  put  it  upon  the  plalutilf  to  prove 
that  he  is  an  innocent  holder,  for  a  valuable  consideration.  Gaming  and 
usurious  considerations  are  exceptions  to  the  (general  ruJe,  and  render 
the  bill  entirely  void — even  in  the  hands  of  a  bona  fide  holder,  without 
notice.  Early  vs.  Me  Cart,  41 5. 
See  PUa$  and  PUading,  IX 

BILL  OP  PARTICULARS. 

1.  A  defendant  indicted  as  a  common  gambler,  is  not  entitled  to  a  bill  of  par- 
ticulars, or  specification  of  acts  intended  to  be  proved  against  him.  The 
Commonwealth  vs.  Moore,  402. 

3.  Barratry  is  an  exception  to  the  general  rule:  one  indicted  for  that  offence 
is  entitled  to  a  bill  of  particulars.'    The  CommonweaUh  v^.  Moore,  403. 

BILL  pro  eonfesso. 

See  Practice  in  Chancery,  8. 
BOARD,  or  Enterlaimnent. 

1.  An  exprea  promise  to  pay  for  board,  it  not  necessary  to  prevent  the  act 
of  1663,  1  Dig.  465,  from  defeating  the  recovery,  if  the  entertainer 
gives  the  guest  to  understand  distinctly,  that  his  entertainment  is  not 
given  in  h<)spitality,  but  to  be  paiJ  for,  it  will  take  the  case  out  of  the 
operation  of  the  aUtate.    Henderson  vs.  Stringer,  393. 
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3.  The  husband  is  bound  to  maintain  his  wife;  and  if  he  drives  her  off,  or 
so  treats  her  as  to  justify  her  leaving  him,  it  entitles  her  to  credit  for 
necessaries.  But  for  baardy  when  he  who  received  the  ^ife,  had  not 
declared  his  intention  to  claim  it,  (1  Dig.  465,)  there  is  no  liability.— 
Henderion  vs.  Stringer  y  293.     * 

BOAT. 

See  Steam  Boat. 

BONDS. 

1.  A  writing  obligatory  binds  all  who  sign  if  as  obligors — as  well  those  not 
named  in  the  body,  as  those  who  are.   Btakey  4*e.  vs.  Blakey  et  at.  4€S.' 
ft.  Bonds  upon  Appeals.    SeeJippcalt,  1. 
See  Notes,  1,2. 

BOUNDARIES. 

1.  The  lines  of  a  survey,  as  marked  by  the  original  surveyor,  {in  general 
conformity  to  the  patent  courses  and  distances,)  most  be  taken  as  the 
true  boundary — the  whole  distance,  or  so  far  as  they  can  be  discovered. 
If  the  lines  were  never  marked,  or  have  been  efiaced,  and  their  actual 
position  cannot  be  f<rund — the  patent  courses  (so  far)  must  govern. — 
But,  whether  the  lines  were  ever  marked,  and  if  so,  wAere,  are  ques- 
tions of  fact,  to  be  proved,  and  determined  by  a  jury,  and  not  mere  de- 
ductions of  law  to  be  decided  by  the  jacf^e.    Dimmitt  vs.  La$hbrooky  2. 

CARRIERS. 

See  Comtaon  Cmrriert, 

CASE. 

8ee  dction,  4,  5,  6,  7. 

CHALLENGE  o/Jtirof». 
See  Juriee  and  Jurats ,  1. 

CHANGE  OP  VENUE.  ; 

See  Practice  in  Suits  at  Law,  9. 

CHARACTER. 

See  jBinJenee,  29>  90. 

CHAMPERTY. 

1.  A  sale  of  land  for  which  the  vendor  has  reeovered  m  final  jadgroeot-^ 
though  the  land  remains  in  the  possession  of  the  defendanU,  the  Aa« 
fa.,  not  being  executed—- is  not  within  the  champerty  act  ol  1834— 
the  sale  is  not  of  a  mere  "pretenced  title,*'  and  is  valid.  Jones  vs. 
Chites,  35. 

%  A  conveyance,  hy  mortgage,  passes  the  legal  title  to  the  mortgagee;  but 
if  there  is  a  possession  of  the  land  held  adversely  to  the  parties  to  the 
mortgage,  it  it  within  the  champerty  act  of  1834,  and  toid;  and  there- 
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fore,  does  not  destroy  the  mortgagor's  right  of  action  against  the  ten- 
ants in  possession.     Redman  et  al,  vs.  Sandera,  69. 

3.  Conveyances  of  land  in  the  adverse  possession  of  any  person,  other  than 

the  vendor  or  vendee,  are  void  merely—there  is  no  forfeiture  of  the  ti- 
tle f»r  that  cause.    Redman  et  al,  vs.  Sanderty  69. 

4.  Contracts  to  carry  on  land  suits  for  |)art,  or  profit,  of  the  land,  are  pro- 

hibited—the penalty,  a  forfeiture  of  the  title  of  either  party  to  the  con- 
tract, to  enure  to  the  beneflt  of  the  occupant;  who  may  plead  or  show 
the  fact,  in  bar  of  any  suit  for  the  land,  brought  by  any  party  to  such 
contract.    Redman  et  al,  vs.  Sanders,  70. 

6.  An  actual  enclosure  is  not  necessary  to  constitute  a  "possession,"  within 

the  meaning  of  the  champerty  act  of  1834.     Moss  ei  al,  vs.  Seott^  374. 
6«  Conveyances  made  anterior  to  the  chaa)|)erty  act,  are  not  affected  by  it. 
Moss  et  al,  vs.  Scott,  374. 

7.  Where  there  is  no  one  upon  the  land,  against  whom  a  claimant  could 

bring  his  action,  to  try  his  right,  there  is  no  adverse  possession,  withio 
the  meaning  of  the  champerty  act.    Moss  et  al,  vs.  Seott,  375. 

t.  The  title  of  the  defendant  in  an  execution,  to  land  in  the  adverse  pos- 
session of  a  stranger,  may  be  sold  by  the  sheriff.— 1  Dana,  311. — But« 
to  sales  by  a  purchaser  under  the  execution,  the  champerty  act  applies; 
and  he  can  neither  convey  the  land,  while  the  adverse  possession  con* 
tinues,  nor  make  any  champertous  contract  concerning  it.  ViokU  vs. 
Violett,  335. 

9.  Though  it  may  be  unconstitutional  to  declare  the  title  of  the  parties  to 
a  champertous  contract,  forfeited  to  the  state,  for  the  benefit  of  an  ad- 
verse occupant:  yet  there  can  be  no  doubt  of  the  power  of  the  legisla* 
ture  to  authorize  an  investigation  of  the  circumstances  under  which  a 
suit  is  commenced  and  carried  on;  and  to  ascertain  for  whose  benefit  it 
really  is,  and  to  withhold  the  right  of  recoirery,  where  it  appears  to  ba 
founded  on  a  champerty  contract.     VMett  vs.  Violeit^  336. 

CHARITABLE  USES. 

1.  The  English  statutes  of  mortmain  and  of  charitable  and  superstitious 
uses  have  ever  been  construed  as  applying  to  corporations  exclusively. 
The  33  of  H.  VIII.  c.  10,  which  declares,  that  certain  feofmenU,  made 
in  trust,  to  the  intent  to  have  obits  perpetual — the  continual  services  of 
a  priest  &e.  shall  be  void,  have  never,  to  this  day,  been  held  to  invali- 
date trusts  made  for  charitable  and  useful  purposes  not  deemed  tuper* 
ititious,    Chus  and  Bonia  vs.  fVilhite  4*c.  175. 

3.  The  statute  43  Eliz.  of  charitable  uses,  is  in  force  in  this  state;  and  con- 
sequently, though  there  were  a  defect  or  want  of  cestui  que  trust  to 
take  the  use  &c.  or  if  the  use  were  of  a  character  too  indefinite  and  un* 
certain  to  be  enforced  independent  of  the  statute,  the  trust  would  not 
therefore  be  void^as  the  chancellor  could  obviate  those  difficulties.-^ 
Gass  and  Bonta  vs.  Wilhite  4*c.  177. 

3.  Where  a  conveyance  is  made  of  property  to  be  held  in  trust,  it  is  not  ths 
less  for  a  charitable  use,  because  the  founders  or  coniributois  to  the  fund 
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reserve  to  themselves  the  right  of  partaking  of  the  benefits  of  the  ehat^ 
ity ,  nor  because  they  are  members  of  the  society  for  whose  ase  and  ben- 
efit the  property  is  held.    Oa$s  mid  BwUa  vs.  fFilhiie  4*e.  178. 
See  Skakeri,  6. 

CIIOSES  IN  ACTION,  AND  EQUITABLE  INTERESTS. 

1.  A  return  of  no  property  is  indispensable,  as  the  foundation  of  a  suit  to 
subject  an  equitable  interest  to  the  payment  of  a  debt,  under  the  act 
€>f  1S3S.    Edwatdi  vs.  ^oAonsiofi,  98. 

3.  If  the  vendor  of  land  holds  a  note,  with  an  equitable  lien  for  the  purchase 
money,  his  assignment  of  the  note  carries  the  equitable  lien  with  it. — 
Edwards  vs.  Bohannony  98. 

3.  Legatees  ap})oint  an  agent,  who  receives  their  legacies  from  a  (breign 
executor.  Creditors  of  the  testator  attempt  to  atuch  the  fund  in  the 
hands  of  the  agent,  by  a  proceeding  in  chancery,  with  injunction  re- 
straining him  <*from  paying  over  the  money,  or  putting  it  out  of  his 
hands."  The  injunction  being  dissolved,  at  the  instance  of  the  Uga- 
tee$y  and  the  agent  having,  in  the  mean  time,  \e(i  the  state,  insolvent, 
they  sue  the  attaching  creditors,  for  the  injury  resulting  from  the  in- 
>  junction.  Held,  that,  as  the  agent  was  not  debtor,  or  garnishee,  of 
the  executor,  and  could  not  avail  himself  of  the  injunction  to  resist 
paying  over  to  his  principals  (though  he  might  have  enjoined  them^ 
giving  security,  and  compelled  them  to  interplead  with  the  creditors,) 
they  were  not  prevented  from  coercing  payment  from  him;  and  had, 
therefore,  no  cause  of  action  against  the  attaching  creditors.  Ssotts 
vs.  Lindsay  et  at,  341. 
See  Partus  to  Suits  in  Chancery,  5.  Husband  and  Wtfe,  9,  10. 

CLOCK. 

Sale  oC    See  Condition  Precedent^  I. 

COiMMISSIONS,  {^gent's  Compensation.) 

1.  A  gurdian  may  be  allowed  for  his  services,  five  per  cent  on  the  amount 

he  pays  over  to  his  wards.    Hughes  ^c,  vs.  Smith,  353. 

2.  Sheriflb  were  not  entitled  (before  the  act  of  1880)  to  half  commission 

for  levying  executions  on  goods  that  are  afterwards  replevied  out  of 
their  hands.     Yantis  et  al.  vs.  Burditt  et  a/.  357. 

COMMON  CARRIERS. 

1.  Common  carriers  are  accountable  for  the  goods  which  they  undertake 
to  carry,  unless  the  loss  or  damage  is  the  result  of  inevitable  accident, 
or  the  act  of  God.    Robertson  4*c.  vs.  Kennedy,  430. 

3.  Those  who  make  a  business  of  transporting  goods,  for  pay,  from  place 

to  place,  (by  themselves  or  servants,)  including  draymen,  cartmen,  por- 
ters, drivers  of  ox-sleds  &c.'^are  common  carriers.  Bobertson  ^c.  vs. 
Kennedy,  430. 

CONCEALMENT. 
SeefVotiJ,  1,3. 
Vol.  u.  6S 
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U  A  clock-maker  sells  a  clock,  and  takes  the  note  of  the  purchaser,  to  whom 
he  fifives  a  writing^  warranting  the  clock  sold,  and  stipulating,  that,  if 
it  does  not  perform  well,  he  will  take  H  back,  and  furnish  one  that  will, 
and  that,  if  he  fails  to  furnish* a  good  one,  he  shall  have  no  pay:  held 
that  this  writing,  connected  with  4>roof  that  the  clock  was  bad,  and 
was  returned,  or  tendered  back—or  tliat  There  was  a  sufficient  excuse 
lor  not  offering  to  return  it,  would  amount  lo  a  defeasance  of  the  note. 
But  the  writing  will  not  by  itself  amount  to  a  defeasance;  and  wonki 
not  he  available  as  a  defence  to  an  action  on  the  note,  without  the  proof 
aliunde.  But  the  clock-maker  having  taken  back  the  clock,  under  his 
agreement  to  furnish  another  and  a  good  one,  if  the  first  did  not  per- 
form well,  or  have  no  pay — the  delivery  of  o  good  clock,  in  lieu  of  the 
one  taken  back,  became  a  condition  precedent;  the  performance  of  which 
he  must  prove,  before  he  can  recover  on  the  note.  The  clock  being  left 
at  the  purchaser's  house,  must  be  deemed,  not  an  acceptance  of  it  by 
him,  but  merely  a  willingness  to  try  it.  Wartter^a  Executors  vs.  Rear^ 
don,  ftl9. 

12.  Upon  an  .obligation  containing  a  stipulation,  that  the  obligee  shall  do 
some  act  before  hcT  shall  enforce  payment,  no  suit  can  be  maintained, 
until  the  act  is  done,  and  the  obligee  has  given  notice  of  the  perfor- 
mance on  his  part,  to  the  obligor;  which  notice  must  be  direct  and  au- 
thentic; information  derived  by  the  obligor,  from  one  not  authorized  or 
requested  by  the  obligee,  to  give  it«  is  not  a  sufficient  notice.  Hodges 
vs.  Holeman,  S96. 

CONSIDERATION. 

See  Bills  of  Exchange,  1,  2,  5,  6w 

CONSTABLE. 

1.  A  constable  is  not  liable  for  any  failure  to  act  upon  an  execution  issued 
upon  a  mere  common  law  bond,  not  having  the  force  of  a  judgment. 
WiUiams  et  al  vs.  HaU,  97. 

3.  The  measure  of  responsibility  of  an  officer  for  failing  to  return,  in  due 
time,  an  execution  for  commonwealth's  notes,  is  the  value  of  the  notes 
at  the  return  day,  with  interest  and  damages.  And  there  must  be  proof 
-of  the  value  of  the  notes,  or  the  judgment  will  be  erroneous.  Williinn» 
et  al.  vs.  Hall,  97. 

CONSTITUTION. 

See  Shakers,  5. — Chan^eriy,  9. 

CONSTRUCTION. 

1 .  Written  obligations  may  refer  to  oiher  papers  for  names,  sums  &c.  The 
endorsement  of  a  ^'promise  to  pay  the  amount  of  the  within  note,"  is  a 
valid  obligation,  although  it  does  not.  name  the  person  to  whom  pay- 
ment is  to  be  made.  The  payee,  as  well  as  the  amount,  of  the  note 
and  of  the  endorsement,  must  be  the  same,  and  the  reference  makes  all 
sufficiently  ceruin.    BttUen  et  al.  vs.  JdcOiUieuddy,  90. 

2;  A  clock-maker  a/^ls  a  clocks  luid  takes  the  note  of  the  purcha^eri  to  whom 
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he  ^ives  a  writing,  warranting  the  clock  sold,  and  stipulating,  that,  if 
it  does  not  perform  well,  he  will  take  it  back  and  furnish  one  that  v^ill, 
and  that,  if  he  fails  to  furnish  a  good  one,  he  shall  have  no  pay:  held 
that  this  .writing,  connected  with  proof  that  the  clock  was  bad,  and  was. 
returned,  or  tendered  back;  or  that  there  was  a  sufficient  excuse  for  not 
offering  to  return  it,  would  amount  to  a  defeasance* of  the  note.  War- 
ner^9  ExeetUort  vs.  Reardon^  319. 

3.  Construction  of  a  Statute — See  SiaitUei. 

4.  Construction  of  Wills— See  fViUs,  14.    See  also,  Contraett,  3.  Comey- 

anee$i  13.    Evidence  ^  11. 

CONTRACTS. 

1.  In  the  absence  of  proof  of  fraud,  or  of  mistake  in  drawing  a  eoniraetf 
or  subsequent  modification  of  its  technical  import — a  written  contract 
must  have  the  same  effect  in  chancery,  as  at  law — parol  testimony,  to 
change  its  effect,  being:  inadmissible.    Harrison  vs.  TMoti  259. 

9.  B  sells  land^ficst  to  L  and  H,  then  to  0;  who  pays  $  50  down,  and  gives 
his  note  for  $  100,  which  B  agrees  shall  not  be  paid  unless  the  sale  to  L 
and  H  wss  cancelled;  it  was  not  cancelled^and  C  purchased  L's  interest. 
Suit  is  brought  on  C's  note  for  $  100,  and  he  defeaU  the  action,  upon 
those  facts.  The  agreement,  as  construed  here,  authorized  B  to  retain 
the  $  50,  and  C  to  retain  the  title  B  had  conveyed  to  him;  and  held,  that 
there  is  no  ground  for  a  rescission  of  the  contract.  Camtron  vs.  Bell  4*c. 
328. 

3.  Two  persons — one  an  infant,  are  joint  claimants  of  a  lot;  the  elder  sells 

it,  and  covenants  to  deliver  the  deed  of  both,  upon  payment  of  the  pur- 
chase money;  the  whole  falls  due,  payment  is  enforced,  and  the  deed 
made  and  tendered,  according  to  the  stipulation,  before  the  infant  at- 
tains to  majority: — The  vendee  cannot  object  to  the  deed  on  account 
of  the  infancy  of  one  of  the  grantors— for  such  a  deed  is  all  that  the  con 
venant  calls  for.    Beekwith  vs.  Jdarryman  and  OiherSj  372. 

4.  Rescission  of  Contracts — See  that  title. 

5.  Contracts  of  Locators  of  Land,     ^ee  Equity ,  1,  3. 

6.  Contracts  between  Attorneys  and  Clients.    See  Mtomeysy  1,  2^ 

See  also,  Champerty ^  4.   Condition  precedent,  3.  Et>idence,  4.  Equity,  6. 
Injunctions,  I.    SaUsof  Land,  1^9,  10,  lb, 

CONVERSION. 

See  Husband  and  Wife,  4. 

CONVEYANCES. 

1.  An  unrecorded  deed  has  no  effect  against  a  subsequent  bona  fide  pur- 
chaser,  for  a  valuable  consideration,  without  notice:  but  whether  the 
party  to  be  prejudiced  by  the  deed,  is  that  description  of  purchaser,  or 
not,  is  a  question  to  be  determined  by  a  jury,  not  by  the  court.  Chiles 
et  o^.  vs.  Conley*s  Heirs,  33. 

3.  Any  writing  that  identifies  the  parties  to  a  contract  for  land — describes 
it-— acknowledges  a  sale  in  fee  of  the  vendor's  right,  for  a  valuable  coh- 
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sideratioo,  and  is  signed  and  sealed  by  the  grantor,  and  duly  attesteil, 
is  a  good  deed  of  bargain  and  sale,  howerer  concise  or  summary  the 
language  may  be.  Chiles  ei  at,  vs.  ConUyU  Heirs^  38. 
S.  A  deed  conveying  the  fee  simple  of  land  to  the  grantee,  although  it  con- 
tain a  declaratioa  that  the  grantee's  name  is  only  used  in  trust  for  ano- 
ther, nevertheless  passes  the  legal  title  to  A»m,  and  there  can  be  no  re- 
covery, at  law,  in  the  name  of  the  eestta  que  iirwt.  Fry^  Vaughan  et 
oL  vs.  Smith  el  al.  40. 

4.  Conveyances  ofl^nd  in  the  adverse  possession  of  any  person,  other  than 

ths  vendor  or  vendee,  are  void  merely— there  is  no  forfeiture  of  the  ti- 
tle for  that  cause.    Redmmi  et  al.  vs.  Sanders  ^  69. 

5.  No  specific  appropriation  of  the  proceeds  of  land  devised  to  be  sold,  be- 

ing made,  the  purchaser  is  not  bound  to  see  to  the  application  of  the 
purchase  money.  And  even  where  there  is  such  an  appropriation,  and 
the  purchaser  fails  to  attend  to  it,  the  conveyance  is,  nevertheless,  valid 
at  lau) :  the  remedy  is  in  chancery.  Muldrow^s  Heirs  vs.  Fox's  Heirs 
^c.  85. 

6.  The  deed  of  a  commissioner,  appointed  to  sell  and  convey  land  under  a 

decree  so  drawn  as  to  include  more  land  than  the  decree  authorizes 
him  to  sell,  may  pass  the  title  to  the  land  embraced  by  ih^  decree:  n» 
more.    Moss  et  al,  vs.  Scott^  37S. 

7.  Conveyances  made  anterior  to  the  champerty  act,  are  not  affected  by  it. 

Moss  et  al.  vs.  Seott^  S74. 

8.  A  deed  not  proved  in  time  to  be  recorded,  is  good  between  the  parties  to 

it.  The  grantee,  upon  accepting  it,  should  have  it  proved  and  record- 
ed.    Taylor  vs.  Lyon,  277. 

9.  A  grantor  may  make  a  deed  with  an  intent  to  defraud  creditors:  yet,  if 

it  be  made  upon  a  fair  and  bona  fide  consideration,  to  one  who  had  no 
participation  in,  or  knowledge  of,  the  grantor's  fraudulent  intent,  it  will 
be  good  and  valid.     Fiolett  vs.  Violeit,  35U. 

10.  The  title  of  the  defendant  in  an  execution,  to  land  in  the  adverse  pos- 
session of  a  stranger,  may  be  sold  by  the  sheriff.—!  Dofia,  311.— But, 
to  sales  by  a  purchaser  under  the  execution,  the  champerty  act  applies; 
and  he  can  neither  convey  the  land,  while  the  adverse  possession  con- 
tinues, nor  make  any  champerty  contract  concerning  it,  VioUtt  vs.  Vi-^ 
oUtty  335. 

11.  That  a  deed  was  made  for  a  fraudulent  purpose— as  to  screen  the  land 
from  creditors,  mav  be  shewn,  by  parol  proof;  and  the  fraud  being  es- 
tablidied,  a  sale  of  the  land  under  execution  against  the  grantor,  will 
pass  the  title.    Staton  et  al.  vs.  The  Commonwealth  for  Gill,  398. 

13.'  Asait  to  subject  an  equitable  estate  to  the  satisfaction  of  a  debt,  creates 
a  lien  upon  the  estate,  commencing  with  the  institution  of  the  suit,  and 
overreaching  all  subsequent  conveyances  and  levies.  Watson  vs.  Wil- 
son, 410. 

13.  The  owner  of  a  tract  of  land,  patented  as  1000  acres,  sells  750  undivided; 
the  "Vendee  acquires  the  interest  of  a  locator,  and  under  that  claim,  ob- 
tains a  decree  and  conveyance  for  "a  fourth  of  the  land- 6e«p^  the  bal" 
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once  aAer  deducting  the  750  acres;"  it  turns  out,  tliat  there  are  1650 
acres  in  the  tract:  the  vendee  is  entitled  to  his  750  acres,  by  his  pur- 
chase, and  by  his  decree,  to  one  fourth  of  the  whole  tract  only,  (the 
words  "being  the  balance"  &c.  obviously  inserted  through  miecoucep- 
tion  of  tbe  true  quantity,  being  inoperative;)  the  residue  of  the  tract 
(surplus)  remains  to  the  patentee,  or  his  assigns.  Cate$  ^*c.  vs.  Wood- 
son,  456. 
See  Sola  of  Land,  t,  S.    Fraud,  3.    Lunacy  and  Lunatics ,  S.  , 

COSTS. 

1 .  If  a  suit  is  prematurely  brought,  but  afterwards,  upon  the  cause  of  actioa 
becoming  complete,  apd  the  pleadings  being  amended,  the  relief  is  af* 
forded — the  complainant  must  pay  costs  up  to  the  time  of  the  amend- 
ment.   Kavanaugh  vs.  Thaeker^s  AdminUtrator  and  Diatributeet,  138. 

3.  Where  a  suit  in  chancery  is  brought,  to  recover  land,  against  several  de- 

fendants, who^iold  and  defend,  some  under  one  title,  some  under  ano- 
ther, unconnected  with  each  other:  if  the  bill  is  dismissed  and  costs  de- 
creed to  the  defendants,  the  taxation  is  to  include  as  many  attorney's 
fees — $  10  each — as  there  are  separate  and  independent  titles  and  de- 
fences. HarVs  Heirs  vs.  Young  et  oZ.  156. 
5.  Upon  an  ex  parte  proceeding — such  as  a  motion  to  instruct  a  clerk  as  to 
a  taxation  of  costs — no  costs  are  recoverable.  HarVs  Heir^s  vs.  Young 
et  al.  156. 

4.  A  motion  was  made  in  the  court  below,  to  direct  the  clerk  to  include  sev- 

eral attorney's  fees  in  the  coats  of  a  suit:  it  waa  so  ordered,  and  that 
the  other  party  to  the  suit  pay  the  costs  of  this  motion.  In  this  court, 
the  direction  to  the  clerk  is  approved,  but  the  order  as  to  the  costs  of 
the  motion,  reversed— no  costs  or  damages  given  in  the  Court  of  Ap^ 
peals.    HartU  Heirs  vs.  Ycmng  et  a/.  157. 

COVENANT. 

1.  Where  the  condition  of  a  penal  bond,  or  the  effect  of  a  covenant,  is,  that 
the  obligor,  or  covenantor,  shall  restore  or  deliver  a  certain  slave,  at  a 
specified  time,— and  after  the  execution  of  the  writing,  and  before  the 
time  for  the  restoration  or  delivery  of  the  slave,  he  runs  away,  or  dies, 
and  the  obligor,  or  covenantor,  cannot  recover  him,  by  proper  efforts 
and  diligence,  he  shall  be  excused  from  performance;  and  no  action  can 
be  maintained  against  him  for  this  breach.   Keas  et  aL  vs.  Yewell,  248 , 

9.  A  writing  binding  the  obligor  to  convey  land,  is  a  covenant  reai;  which> 
if  not  broken  in  the  life  time  of  the  covenantee,  goes  to  his  heirs;  if  bro- 
ken in  his  life  time,  it  goes  to  his  personal  representative;  who  is  enti- 
tled to  the  damages  for  the  breach.  And  though  the  covenantee,  in 
his  life  time,  and  afler  the  breach,  may  have  sought  a  specific  execu 
tion,  by  bill  in  chancery,  and  hia  heirs  may  have  revived  the  suit,  and 
obtained  the  decree,  wiihoui  making  the  personal  representative  a  par  j 
ly — he  will  not  be  bound  by  it:  his  Fight  to  the  damages  is  not  destroy- 
ed, nor  his  action  barred,  by  such  decree.  There  may  be  a  decree  in 
favor  of  the  heirs  for  a  specific  execution,  laving  the  rights  of  credi- 
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tors:  but  the  personal  representative  is  an  indispensable  party — ^hi» 
right  not  afTected  where  he  is  omilted.  Combs  vs.  Ttnrlton^s  AdmitiU^ 
tratorif  465 

3.  In  an  action  for  breach  of  covenant  in  failing  to  convey  land,  the  mea- 

sure of  damages  is  the  purchase  money  and  interest?  there  can  be  no 
deduction  for  rents  and  profits  received  by  the  covenantee*  If  the  co- 
venantee has  bad  possession;  has  taken  the  rents  and  profits;.has  made 
improvements,  or  committed  waste  &c.  these  things,  too  complicated 
for  a  jury,  properly  belong  to  chancery,  and  must  be  settled  there. — 
Combs  vs.  Tarlton^s  Administrators  t  466. 

4.  If  a  specific  execution  of  a  contract  to  convey  land  is  decreed  in  favor  of 

heirs;  and  the  personal  representative,  also  recovers  damages  for  the 
breach  in  failing  to  convey — the  covenantor  may  be  relieved  from  the 
double  burden,  in  equity.    Combs  vs.  Tarlton^s  Administrators ,  467-9. 

5.  Covenant  not  to  sue.     See  Rtleasey  1 . 

6.  Covenant,  or  Articles  of  Association,  of  the  Shakers.    See  Shakers^  1,  3. 

CROP. 

See  Sales  under  ExeetUiony  2,  3,  U. 

CROSS  BILL. 

See  Practice  in  Chancery,  5,  6.     Parties  to  Suits  in  Chancery,  8. 

DAMAGES. 

].  Where  a  mortgagor,  in  obedience  to  an  order  of  court,  gives  bond  to 
have  the  mortgaged  property  forthcoming,  to  answer  the  decree — 
(page  ^3-9)— the  measure  of  damages,  in  an  action  on  the  bond,  is 
the  amount  of  the  decree,  if  that  is  less  than  the  value  of  the  proper- 
ty ;  otherwise,  the  value  of  the  property.    Keas  et  al.  vs.  Tewell,  2d0. 

9.  The  damages  given,  by  the  act  of  1830,  against  the  plaintiff  in  replevin 
who  fails  in  his  action,  are  ten  per  cent  on  the  goods  replevied,  if  that 
IS  less  than  the  amount  of  the  execution,^  and  on  the  amount  of  theex- 
ecution  where  the  value  of  the  goods  exceed  it — without  regard  to 
time,     Yaniis  et  al,  vs.  Burditt  et  al.  256. 

3.  In  an  action  for  breach  of  covenant  in  Hiiling  to  convey  land,  the  measure 
of  damages  is  the  purchase  money  and  interest : — there  can  be  no  de- 
duction for  rents  and  profits  received  by  the  covenantee.  If  the  cove- 
nantee has  had  possession, — has  taken  the  rents  and  profits— has  made 
improvements,  or  committed  waste  etc,  these  things  too  complicated 
for  a  jury,  properly  belong  to  chancery,  and  must  be  settled  there. 
Combs  vts.  Tarlton^s  administrators,  466. 
See  Replevin,  2.     Officers,  5.    Equity,  8,  9. 

DECREES. 

1.  A  decree  upon  a  bill  to  subject  an  equitable  interest  to  the  payment  of  a 
judgment — which  orders  the  defendant  to  pay  if  by  a  given  day,  and 
directs  a  sale  of  the  property  to  be  made,  upon  his  failure  to  comply 
with  the  order,  is  not  a  d<^ree for  the  debt.  (See  Appeals.)  Sumrall  vs. 
Beid,  65 
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%  A  decree  rendered  upon  constructive  service  of  proce&s,  remains  in  force 
although  the  defendants  may  have  obtained  an  order  to  open  it,  filed 
answers  &c. — until  it  is  tet  aside  by  sentence  of  the  court,  afler  the 
hearing  upon  the  matter  of  the  answers ; — and  the  pendency  of  a  suit 
upon  the  answers  so  filed,  cross  bills  4*c.  will  not  prevent  the  prosecu- 
tion of  a  writ  of  error,  and  reversal  of  the  decree.  Dovm'  Heirs  vs. 
Bentiey,  347. 

H,  Whei^e  there  is  a  decree  against  several  absent  joint  defendants,  which 
they  may  open,  or  reverse — one  cannot,  by  obtaining  an  order  to  open 
the  decree  and  filing  his  separate  answer,  affect  the  right  of  the  whole 
to  their  writ  of  error.    Davis*  Heirs  vs.  BenlUy^  247. 

4.  A  decree,  upon  a  bill  for  a  foreclosure  and  sale,  which  orders,  that,  un- 

less the  defendant  pay  so  much,  by  such  a  day,  his  ''equity  of  redemp- 
tion in  and  to  the  mortgaged  premises,"  shall  bo  sold,  authorizes  the 
sale  of  that  equity  only  : — not  of  the  mortgagee's  interest — especially 
where  the  advertisement  and  deed  by  the  commis9ioner,  are  in  con- 
formity to  the  decree,  and  the  sura  produced  by  the  sale,  inconsidera* 
ble.— Such  a  deed  does  not  pass  the  legal  title  to  the  estate.  So^Uhard 
vs.  Outhriey  340. 

5.  Every  order  or  decree  made  in  a  chancery  cause,  which  decides  upon, 

and  settles  the  rights  of  the  parties,  as  to  any  particular  matter,  is  so 
far  final ;  an  appeal  or  writ  of  error  may  be  prosecuted  upon  it— al- 
though the  suit  remain?  in  the  court  below,  for  other  matters  in  the 
bill  to  be  adjudicated  upon ;  and  the  time  to  bar  a  writ  of  error  upon 
sny  such  order  or  decree,  is  to  be  computed  from  its  date — not  from 
the  date  of  the  last  decision  in  the  cause.  BarUon  and  Wife  vs.  Camp- 
iteWs  Heirs  ^c.  423. 

6.  A  decree  for  the  distribution  of  money  among  heirs,  should  show  how 

much  each  is  entitled  to  :  it  should  not  be  led  open,  for  administrators 
or  commissioners,  to  ascertain  the  respective  portions.  Banton  and 
Wife  vs.  CmnpbeWs  heirs,  ^c.  423. 

7.  A  decree  cancelling  a  sale  made  by  a  lunatic,  in  a  suit  in  which  his  ven- 

dee was  not  before  the  court,  does  not  bind  the  latter.  Gates  ^e.  vs. 
Woodson,  454. 
9.  A  decree  against  several  defendants,  will  not  afiect  the  rights  of  orte 
who  was  not  before  the  court,  and  is  erroneous  as  to  all ;  yet,  until  re- 
versed, it  is  operative  on  those  defendants  who  were  regularly  before 
the  court.  Gates  ^e.  vs.  Woodson,  455. 
Set  Conveyances,  13.    Jwrisdielion  10, 

DEEDS. 

See  Conveyances. 

DEFEASANCE. 

See  Condition  precedent,  1. 

DEPOSITIONS. 

See  Evidence,  34. 
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DETINUE. 

1.  D^inue  cannot  be  maiotained  where  the  thing:  ^oed  for  had  ceased  to 
exist  when  the  suit  was  brought— as  for  a  slave  aller  his  death  : 
though  it  may  be  maintained  where  the  defendant  has  parted  with  the 
possession  of  the  chattel  sued  for,  or  where  it  was  in  being  when  the 
action  was  instituted,  bat  perished  afterwards.  CaldweU  vs.  Fett^ 
teicA:,  88S. 

DEVASTAVIT. 

See  Executors  and  Administrators,  11. 

DEVISES  AND  DESCENTS. 

1.  Lands  in  this  state  do  not  pass  by  descent  to  heirs  who  are  aliens,  but 
vest  in  the  commonwealth,  without  office  found.  Fry,  Vaugkanet  al. 
vs.  Smith  et  al.  40. 

S.  Land  devised  to  be  sold,  may  be  sold  by  the  aeiif^  exeeutarsy  where  no 
one  is  appointed  by  the  will  to  make  the  sale,  or  the  nominae  refuses  to 
art,  or  dies  before  the  sale.  Sto<tt<eo/'97,  §44.  Mtddrow's  Heirs  rn. 
Fox*s  Heirs  ^e.  76. 

3.  If  a  testator  devised  land  to  be  sold,  to  educate  his  children,  it  may  be 

thence  inferred,  that  he  intended  the  sale  should  be  made  during  their 
minority.     MutdroUiH  Heirs  vs  Fox^s  Heirs  Sre,  84. 

4.  No  specific  appropriation  of  the  proceeds  of  land  devised  to  be  sold,  be- 

ing made,  the  purchaser  is  not  bound  to  see  to  the  application  of  tbe 
purchase  money.  And  even  where  there  is  such  an  appropriation,  and 
the  purchaser  fails  to  attend  to  it,  the  conveyance  is,  nevertheless,  vaK 
id  at  law :  the  remedy  is  in  chancery.  J\iiMrou>'s  Heirs  vs.  Fox*s 
Heirs  ^c,  85. 

5.  Bastards  have  no  inheritable  blood,  and  cannot  have  either  brothers  or 

sisters,  in  legal  contemplation  ;  those  of  the  same  mother  cannot  de- 
rive estates- of  inheritance  from,  or  through  each  other.  The  statute 
of  descents  (§18)  enables  them  to  take  real  estate  by  descent  immedi- 
ately from  or  through  the  mother,  in  the  ascending  line,  and  transmit 
it  to  their  line  as  descendants,  in  like  manner  as  if  they  were  legitimate. 
But  it  gives  them  no  capacity  to  take  an  inheritance  from,  or  transmit 
one  to,  collateral  kindred.    Scroggin  vs.  Allan  et  al  863. 

6.  Where  an  infant  dies,  without  issue,  having  title  to  real  estate  derived 

by  descent  from  the  father,  his  mother  shall  not  succeed  thereto,  if 
there  be  living  any  brother  or  sister  of  such  infant,  or  of  his  father,  or 
descendant  of  either — Statute  of  Descents,  section  5.  But  the  statute 
intends  legitisnatc  brothers  ^c;  if  there  be  none  soch,  the  mother  suc- 
ceeds to  the  estate.    Seroggin  vs.  Allan  etal.  863. 

7.  Opinion  of  Judge  Underwood,  dissenting  from  the  majority  of  the 

court— that  the  18th  section  of  the  act  of  descents,  of  1796,  places 
bastards  upon  the  same  footing,  in  all  respects,  as  it  regards  inherit- 
ance on  the  part  of  the  mother,  with  those  that  are  legitimate.  Scrog- 
gin  vs.  Allan  et  al.  365. 

8.  When  the  legal  title  to  land,  sold  by  executory  contract,  has  descended 

to  the  vendor's  heir,  who,  as  such,  is  entitled  to  the  purchase  money 
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ihrofi^  the  executor  of  his  ancestor,  and  he  (the  heir,)  dies,  the  legal 
title  passes  to  his  heir,  and  the  right  to  the  unpaid  purchase  money  to 
his  personal  represenUtive.  Muldrow^s  exeeuiors  4-c.  vs.  Jitddrwo^s 
hiir$  4*^  S86. 
9.  A  slave  is  devised  to  a  daughter  for  life,  and,  at  her  death,  to  give  it  to 
any  of  her  ehiidren,  or  emancipate  it ;  the  daughter  having  died  with- 
out exercising  the  power,  acquired  hut  a  life  estate,  and  the  right  to  the 
slave  reverts  to  the  devisor's  executor.  Pate  vs.  Barrett  and  Wife,  4S6. 
See  Hmhtmd  and  Wifi,  3. 

DILIGENCE. 

1.  To  a  ^  pendem  purchaser,  and  to  a  purchaser  with  notice  of  an  oul^ 

sunding  equity,  the  same  rules  at  to  diUgtnee^  apply.     WaUan  vs. 
WiUon,  410. 

2.  A  pending  suit,  and  an  ouutanding  equity,  must  be  ofilEe  prosecuted  and 

asserted  with  diligence,  to  prevent  a  purchaser  from  being  exonerated  : 
but  what  degree  of  diligence  is  required,— and  what  suspensions  may 
be  allowed,  has  not  been  clearly  defined  i  culpable  negligence,  in  eith- 
er description  of  case,  would  no  doubt  be  fatal.  FFolton  vs.  IFibeo, 
411.— And— 
S.  Where  a  suit  has  been  instituted  to  subject  an  estate  to  the  satisfaction 
of  a  debt,  and  a  defendant  dies,  if  the  complainant  fails  to  revive  the 
suit  within  a  reasonable  time,  he  may  lose  the  benefit  of  the  lien  creat- 
ed by  the  suit^  and  one  who  purchases  the  estate  between  ths  abate- 
ment and  revivor,  but  after  a  lapse  of  time  within  which  it  ought, 
prima  faeUy  to  have  been  revived,  may  hold  it  notwithstanding  the  Ut 
pendent  sulnequently  revived,  unless  the  complainant  can  show  a  good 
excuse  for  his  delay  in  reviving.     Waiion  vs.  WiUon,  412. 

DISMISSION  OF  A  SUIT. 

See  Bar  by  former  deeition,  3. 

DISSEISIN. 

Set  Landlord  and  Tenani,'^^ 

DISTRESS. 

Seefi€nl»4,10, 11. 

DISTRIBUTION. 

1.  In  a  suit  at  lauf,  upon  an  executor^s  or  adAinistrator's  bond,  tot  a  kA- 
sal  to  make  distribution,  it  may  be  necessary  for  the  plaintiff  to  aver 
and  prove,  that,  before  the  suit,  he  tendered  a  bond  to  refund  in  ease 
debts  should  appear  :  va  chancery,  the  rule  is  not  so  ^ict ;«— there,  the 
whole  controversy  may  be  settled,  though  no  bond  has  been  tendered^ 
«nd  the  complainant,  first  being  required  to  give  the  bond,  may  have 
the  appropriate  relief.  Kananaugh  vs.  naeker^t  Mmknitratar  and 
Di$iributee$t  1S7. 
SeePoiMT,  9.  Deoreet^S. 
Vol.  II.  64 
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1.  A  man  makes  a  bill  of  sale  to  his  brother,  in  aecret,  of  all  his  slaves,  ami 
dies,  leaving  a  will  in  which  he  provides  for  his  widow.    She  thinks  of 
renouncing  th«»  orovision  and  taking  the  dower  allowed  by  law,  and  «>n- 
sults  the  brother  on  the  snhjecl.    He,  neTertheless,.  conceals  from  her 
the  fnct,  that  the  slaves  had  been  conveyed  to  him,  untif  she  has  made 
^m  election  not  to  take  under  the  will  :-^held  that  the  concealment 
was  a  fraud  upon  the  widow — in  consequence  of  which  she  shall  be  al- 
lowed her  dower  in  the  slaves,'  not withstandtner  the  secret  conveyance 
in  fhe  hnshand's  Vifff  time..     Marriion  vs.  MorrUfm**  Widow ^  ^-c.  14. 
5.  Where  there  is  a  devise  of  real  entaie  to  a  wife,  without  any  declara- 
tion in  the  will,  that  it  is  to  he  in  lieu  of  dower,  she  is  not  put  to  an 
election ;  but  may  take  both  devise  and  dower.    But,  as  Co  the  hn^ 
band's  oersonal  estate— her  rig^ht  to  distribution  depending  on  his  dy- 
in?  intestate — she  cannot  take  under  and  affainst  the  will;  she  most 
make  her  election,  within  the  time  (13  months)  allowed  by  law,  and 
cannot  come  In  for  a  distributable  share,  unless  she  renounces  entirely 
the  nrnvision  made  for  her  by  the  will.    Shawns  denUees  vs.  Sftaie't 
odminuitrtAorj  ^3. 
9.  The  filinar  of  a  hill  bv  a  widow,  for  dower  4*c.  is  not  equivalent  to  a 
renunciation  of  the  provisions  of  the  will :  the  renunciation  must  be 
•    made  in  the  mode,  and  within  the  time,  required  by  the  Statute. 
ShtngU  df9i$ee$  vs.  Sh&wU  administre/lory  S4S. 
4.  Administrators  have  no  authority  to  procure  an  assijjfnment  of  dower ; 
the  widow  and  heirs  are  not  hound  bv  proceedings  upon  their  motion. 
8le9en$*  heirs  vs.  Sfeoeni'  uidoWt  429. 

DRUNKENNESS. 
See  New  Triai,  7. 

DWELLING  H0TT8E. 

See  Service  of  Proeeu.  12, 15. 

EJECTMENT. 

1.  A  purchaser,  pendente  2ife,  from  the  landlosd  of  tenants  sued  in  eject- 

ment, is  bound  by  the  judgment,  for,  or  against,  them.  Jone$  st. 
ChiUs,  84. 

2.  There  can  be  no  recovery  upon  a  demise  in  tba  name  of  one  who  was 

dead  at  the  institution  of  the  suit  Fry,  f^aughan,  et  si  vs.  Smiik 
ei  oL  S9. 

.1.  Confeftflfon  of  lease,  entry  and  ouster,  supersedes  the  neeessity  of  any 
proof  of  actual  ouster — even  when  the  tenant  claims  to  hold  as  ten- 
ant in  common  with  the  plainttill  Fry,  Vmighan,  et  «l.  vs.  Smiti 
et<d.40. 

4.  The  declaration  in  ejectment  must  be  filed  on  the  first  day  of  the  term  to 
which  the  notice  is  returnable.  If  filed  aflerwards,  it  is  irregular,  and 
the*  judgment  subject  to  reversal.  Fry,  Vtmgkan,  et  al.  vs.  SmUh^ 
eial40. 
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5.  The  demise  canDot  be  extended  af\er  a  judgment  in  ejectment    Cog'- 

hiW$  Heirs,  vs.  Burriit,  57. 

6.  An  order  extending  the  demise  made  afler  the  judgments  and  e»  pa/rUt 

is  not  merely  voidable,  but  void.    CoghiWs  HHr$^  vs.  BurrUtt  57. 

7.  A  9cieri  faeia$  to  revive  a  judgment  in  ejectment,  may  be  met  and  de« 

fealed,  by  a  plea,  showing  that  the  demise  was  extended  by  an  ex  pwr^ 
U  order,  afler  the  judgment.    CoghiWs  HeitMy  vs.  BwriBSf  57. 

8.  The  lessor  of  the  plaintiff  in  ejectment  must  have  title  td  the  eom- 

mentemet^  of  the  siUiy  as  well  as  at  the  date  of  the  demise.    Redman 
et  al.  vs.  Sanders,  68. 

9.  Service  of  the  declaration  and  notice  in  ejectment,  is  the  commencement 

of  the  suit.    Redman  et  oL  vs.  Sanders,  68. 

10.  A  descent  cast  does  not  bar  the  right  of  entry  of  a  feme  covert,  where 
ihe  disseisin  was  during  coverture,  or  in  her  infancy,  if  she  married 
within  age.  Yet  it  does  bar  the  right  of  the  husband,  or  husband  and 
wife,  daring  his  life— afler  which,  ii  survives  and  reverts  to  her.  Neal^ 
et  al.  vs.  RoberUon  et  at,  89. 

11.  Ejectment  may  be  maintained  against  a  joint  tenant  by  a  co*tenant    * 

Eades  vs  Rueker,  111. 
13.  A  verdict  against  a  defendant  in  ejectment  not  in  possession  at  the  insti- 
tution of  the  suit,  should  not  be  sustained.    Moss  et  al,  vs.  Scoit,  375»> 
See  Possession,  6,  7.    Land  Titles,  1.    dbalement  and  Remvor,  6. 

ELECTION. 

1.  A  vendee  being  reqjaired  to  surrender  the  surplus-  in  the  tract  of  land 
conveyed,  may  elect  from  what  side  or  end  it  shall  be  taken.  Harrison 
vs.  Talbct,  368. 

3.  EUetion  to  be  disseized.    Bhte  ai  a/.,  vs.  Sayre,  313. 

3.  Election  of  a  Widow  to  take  under  the  will  or  not.-*See  Dower,  1,  8;^ 

EMANCIPATION— tn  Penntyhnma. 

See  Skmes  and  Slavery,  9,  6,  8» 

ENCLOSURES-o/  Land. 

See  PoMe«iiefty  15.    Fopdble  Entry  and  Detainer,!. 

ENTERTAINMENT. 
See  Board. 

ENTRIES. 

1.  An  entry— "beginning  at  the  upper  corner,  next  the  river,  of  J.  P's  en- 
try of  8400  acres,  and  to  run  parallel  with  the  river,  then  off"  at  right 
angles,  eastwardly,  for  quantity**^ the  previous  entry  referred  to,  be- 
ing—"J.  P.  enters  &c.  about  two  miles  up  the  first  branch  above  the  18 
mile  creek,  beginning  at  a  tree  marked  J.  P»  and  to  run  north  4*c."— is 
sufficiently  definite,  and  good  on  its  fkce.  The  notoriety  of  the  stream 
at  the  date  of  the  entry,  being  established,  and  the  proof  justifying  the 
eonclusion  that  the  tree  was  marked  before  the  entry  w  as  made,  U  is 
held  to  be  valid.     Cardwell  4*e.  vs.  Strother  4*e.  44ft 
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ENTRIES— con<iniie<{. 

2.  A  tree— the  begmning:  corner— beiag  described  in  an  entry  u  marked 
with  certain  letters— the  omission  of  further  description,  as  the  species, 
size  or  exact  position,  is  not  fatal.  If  the  description  will  enable  a  sab- 
sequent  locator  to  find  the  object,  6y  proper  enquiry  and§emrcky  it  is 
sufficient  *  Such  a  description  of  objects  in  an  entry,  as  will  enable  a 
subsequent  locator  to  go  to  tbe  place  and  find  thera,  by  the  mere  direc- 
tions of  entry,  without  any  further  awistanc?  or  enquiry,  is  not  re- 
quired. CardwtU^e,  vs.  Strother  \0w  441. 
Sv  Proof  that  a  locator  went  out,  in  the  fall,  to  explore  land,  90  miles  or 
more  from  his  residence,  and  upon  his  return  stated,  that  he  had  made 
a  location  upon  land,  which  he  immedistely  entered  in  the  surveyor^ 
office,  with  proof  that  his  initiab,  apparently  cut  months  before,  were 
seen  the  next  spring  upon  a  tree  at  that  place,  authorizes  the  presnmp- 
tion  that  the  tree  was  thus  marked  before  be  made  the  entry.  Card- 
wU  4«.  vs.  Slrother  ^e.  444^ 

ENTRY,  md  Right  ofB^. 

1.  A  descent  cast  does  not  bar  tbe  right  of  entry  of  a  fim&  eoverf,  where 
the  disseisin  was  during  coverture,  or  in  her  infancy,  if  she  marries 
within  age.  Yet  it  does  bar  the  right  of  the  basband>  or  husband  and 
wife  during  his  life— after  which,  it  survives  and  reverts  to  her.  Neal 
et  oL  vs.  jRo6erfoofi  ei  al.  89. 

9.  Question,  upon  the  effect,  aAer  discoverture,  of  the  statute,  on  tbe 
rights  of  the  /ane,  under  a  grant  to  her  during  coverture,  suggested : 
not  decided.    Neal  et  dL  vs.  Robertion  et  al,  89. 

5.  A  judgment  in  ejectment  esUblishes  (against  the  defendants)  the  plain* 
tifis  right  of  entry.    Yeaiee  vs.  JUlin,  134. 

4.  The  established  principles^  as  to  the  extent  to  which  a  party  acquires 
possession,  by  making  an  entry  upon  land,  laid  down,  and  the  authori- 
ties cited.    Smithes  heirs  vs.  Fro9t'$  devisee  4re.  148;.  * 

EQUITY. 

1.  Locators  undertook  to  locate  a  pre-emption  claim— of  which  the  506 
acres  in  contest  was  part— for  half  the  land,  and  made  an- entry  that 
proved  invalid.  They  also  located,  for  another  proprietor,  on  the  same 
terms,  30,000  acres,  surrounding,  and  (the  first  entry  being  bad,)  em- 
bracing the  &00— though  they  intended  to  exclude  it :  it  was  held  that 
the  loeators  were  bound  to  make  good  the  500  acres ;  and,  as  thai 
might  be  included  in  their  share  of  the  20,000,  the  owners  of  the  500 
should  not  be  required  to  yield  to  the  title  derived  from  the  20,000 
acres  entry.    1  BMf  d75.    Smith's  heirs  vs.  FmsVs  devisee  4-c.  144. 

2^.  If  the  proprietor  of  the  valid  entry,  in  such  a  case,  (supra,)  could  not 
have  justice  done  him  in  a  division  with  the  locators,  without  Uking 
the  whole,  or  part,  of  the  invalid  entry,  (for  which  the  locators  were- 
bound,)  then  he  might  prevail  against  the  party  holding  under  the  in^ 
valid  entry,  for  so  much  as  would  make  ap  bi^  quantity.  Smith's  heirm 
v%  FrosVs  devisee  4'C.  145.    But-r 
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».  Where  the  bill,  brougfht  by  the  owner  of  the  20,000  acres,  to  recover 
the  .500,  positively  avers  that  the  defendants  never  held  more  than  the 
500,  of  what  the  ^OOO  incltided,  it  must  be  inferred,  in  the  absence  of 
proof,  that  the  share  of  the  locators  is  ample  to  have  justice  done«  with- 
out touching  the  500.    Ibid,  146. 

4.  A  bill  aliefifes,  and  the  answer  concedes,  that  a  jury  in  making  up  a  ver- 

dict, failed  to  allow  a  certain  credit— decree  for  the  amount  of  ttie 
credit :  but  it  appearing,  by  a  calculation  upon  the  data  on  which  the 
verdict  was  made  up,  that  the  jury  dief  allow  the  credit— the  decree  re- 
•  versed— notwithstanding  the  concession  of  the  answer.  Pogue  vs. 
Shotwell^e  283. 

5.  A  party  in  possession  of  land,  agrees  to  reconvey  a  portion,  on  which 

there  is  an  interfering  claim,  to  his  grantor ;  who  gives  his  note  to  pay  « 
$4  an  acre,  for  it — the  quantity  then  unknown.  In  a  suit,  by  the  ad- 
ministrator of  the  obligee  in  the  note,  (who  had  died  in  the  meantime,) 
the  jury  are  satisfied,  that  the  interference  is  143  acres— verdict  and 
judgment  accordingly. — ^The  interference  was  really  /or  less  :  but  th« 
representatives  of  the  decedent  (though  no  parties  to  the  suit  at  law,} 
are  estopped  from  showing  that  fact,  in  a  suit  in  chancery,  for  relief 
against  the  judgment.  They  shall  reconvey  the  14S  acres,  or  so  muck 
of  it  as  they  hold ;  and,  till  they  do  so,  the  injunction  may  be  continu- 
ed ;  for  so  much  as  they  cannot  restore,  and  for  the  rents  and  profits  of 
the  whole,  they  shall  account ;  and  thus  far  the  injunction  may  be  per- 
petuated.   Pogue  vs.  ShoiweU  4*c.  384. 

6.  Ailer  a  judgment  on  a  title  bond,  for  a  failure  to  make  the  conveyance* 

the  obligor  cannot,  in  general,  enforce  a  specific  execution  of  the  con- 
tract, or  obtain  any  relief  in  chancery  from  the  judgment  at  law.  But 
there  are  exceptions  :  here,  the  purchaser  knew  the  state  of  the  ven-^ 
dor's  title  at  the  time  of  the  purchase ;  had  received  and  continued  to 
hold  thejKMsession  ;  sustained  no  injury  for  want  of  the  legal  title ;  had 
paid  all  the  purchase  money— the  last  payment  enforced  by  suit ;  the 
vendor,  before  the  suit,  had  apprized  the  purchaser  that  he  was  ready 
and  willing  to  convey,  and,  pending  the  suit,  had  obtained  a  complete 
title,  and  tendered  a  deed  i&  the  purchaser — who  had,  until  hia  suit, 
neither  refused  the  title,  nor  demanded  it,  nor  evinced  any  disposition 
to  rescind  the  contract :  held  that,  under  these  circumstances,  he  waa 
bound  to  take  the  title,  notwithstanding  his  judgment  at  law — the  in- 
junction on  which,  is  perpetuated,  except  as  to  the  costs ;  thus  far,  it  ia 
dissolved,  with  damages.     Couehtnan  vs.  Boyd,  388. 

7.  Courts  of  equity  cannot  revise  judgments  at  law,  to  correct  unjust  or 

improper  verdicts.  The  remedy,  in  such  a  case,  is  to  besought  in  the 
Court  of  Appeals.  The  judgment  most  be  deemed  right  and  just  until 
it  is  reversed.  Cameron  vs.  BeU  ^e.  838. 
6.  If  a  specific  execution  of  a  contract  to  convey  land  is  decreed  in  fa?9r  of 
heirs ;  and  the  personal  representative  also  recovers  damages  for  the 
breach  in  failing  to  convey— the  covenantor  may  be  relieved  from  tha  ^ 
dpubte burden, inequity.    Com^  vs.  TarUonU  sdmsnkiraiors, 467'»9. 
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9,  Sale  of  land  ;  yeodet  put  in  pos$e$nony  under  •  eovenaot  for  ihe  iitle  ; — 
vendor,  from  inability,  without  fraud,  fails  to  make  the  title ;  vendee 
abandons  ihe  possession,  brings  his  action  on  the  covenant,  and  recov- 
ers the  purchase  money  and  inierett.  The  vendor  is,  in  equity,  enti- 
tled to  compensation  for  the  use  of  the  land,  as  a  set-off  against  the 
interest. — The  vendee  is  accountable  for  rents  and  profiu,  and  Ibf 
waste,  during  the  time  he  held  the  possession,  and  is  entitled  to  an  al- 
lowance for  improvements,  viewed  as  additions  to  the  value  of  the  land 
when  it  was  abandoned  :  the  balance  against  the  vendee,  on  an  ac- 
count comprising  these  items,  to  be  set  off  against  the  interest  includ- 
ed in  his  judgment.  Lovory  vs.  Cox^s  Executors  and  heirSf  469. 
See  jatUomey,  %  Jwrisdiciiany  4.  Land  Titles,  4.  Sales  of  Land^ 
9,  10. 

ESCHEAT. 

See  Miens,  1. 

ESTOPPEL. 

See  Matement,  4.    Equity ,  5.     The  dissent  of  ihe  Chief  Justice^  in  Hunt 
&c.  vs.  Forman,  473. 

EXCESSIVE  VERDICT. 

'  See  Practice  in  Suits  at  Law,  20. 

EVIDENCE. 

See  inferences  and  Presumptions  for  matters  belonging  to  that  class. 

1.  The  deed  of  land  conveyed  is  the  best  evidence  of  the  terms  of  sale,  and 
must  prevail  (lis  evidence  of  ihe  contract)  unless  there  is  clear  proof  of 
fraud,  or  of  some  mistake— such  as  would  never  occur  without  great 
want  of  heed  in  the  complaining  party.    Brown  vs.  Parish^  9. 

S.  A  record  offered  entire  as  evidence,  when  some  portions  of  it  only  are 
relevant,  must  be  rejected.     OhiUs  et  al,  vsi  ConUy^s  Heirs,  32. 

8.  A  record  which  cannot  be  used  against  parties  to  a  suit  on  trial,  because 
some  of  them  wete  not  parties  to  the  record,  cannot  be  used  for  ibem. 
Chiles  et  al.  vs.  ConUy^s  Heirs,  93. 

4.  An  executory  contract  for  land— with  90  years  possession,  being 
shown,  a  jury  may,  without  further  proof,  presume  a  legal  convfeyJ 
ance.  But  the  nature  of  the  holding  in  such  a  case,  may  be  explained* 
and  the  presumption  rebutted  b^  proof  tending  to  a  contrary  conclu- 
sion. It  is  a  presumption,  founded  upon  law  and  fact,  which  a  jury 
may  indulge,  or  reject :  not  a  mere  conclusion  of  law.  They  should 
be  instructed  as  to  the  legal  effect  of  the  possesion  &c.  and  left  to  de- 
cide upon  all  the  evidence.  For  the  judge  to  decide  absolutely  that 
the  legal  title  has  passed,  because  an  executory  contract  and  twenty 
years  possession  appear,  is  erroneous.  Chiles  et  al.  vs.  dmley^s 
Heirs,  ^. 

h.  A  statement  by  a  witness  of  what  he  understood— not  stating  from 
whom  he  understood  it ;  as  that  a  tenant  entered,  claiming  so  much 
land,  or  under  such  a  title,  '*as  witness  understood**— is  too  uncertain 
and  indefiniteffor  the  foundation  of  a  verdict.    Jones  vs.  Chiles,  33. 
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6.  Parol  evidence  is  admissible  Co  shew  that  there  is  a  latent  ambiguity  in 

a  will,  upon  the  face  of  which  ihere  is  nothing  apparently  ambiguous — 
to  explain  the  ambiguity.     Tudor  vs.  Terrelet  aL  48. 

7.  The  deed  of  a  targe  tract  of  land  (sold  under  the  direction  of  a  will) 

contains  a  reservation  to  ihis  efTect— <*It  is  also  understood  that  he  (tes- 
tator) may  perhaps  have  disposed  of  about  880  acres" — "if  such  shall 
turn  out  to  be  the  fact,  600  acres  thus  conveyed,  are  excepted."  Upon 
the  trial  of  an  ejectment  by  the  grantee  against  tenants  in  possession  of 
part  of  the  land,  it  appears  that  they  had  held  about  80  acres  for  a 
long  time,  S9  years,  claiming  it  under  some  contract  made  with  the  tes- 
tator's son,  as  his  agent  :  from  these  facts,  in  the  absence  of  proaf, 
that  any  other  800  acres  had  been  disposed  of  by  the  testator,  the  jury 
might  infer  that  the  land  in  controversy  constituted  the  exception  in 
the  plaintifTs  deed  ;  and  their  verdict,  especially  a  second  one,  for  defen- 
dants, should  not  be  disturbed.    MarshaU  vs.  Ooodwin  et  al.  58. 

8.  Where  a  replevin  bond  does  not  purport  to  have  been  acknowledged  be- 

fore an  officer,  evidence  is  admissible  to  show  that  a  private  person  took 
the  acknowledgment. — An  obligor  is  a  competent  witness  to  prove  that 
fact,  in  a  trial  between  the  obligee,  and  on  officer  charged  with  a  fail- 
ure to  return  an  execution  founded  on  the  bond.  WilUanu  et  al.  vs. 
Ha^97. 

9.  Upon  a  traverse  of  the  finding  upon  a  warrant  of  forcible  detaineri 

brought  by  a  tenani  against  Am  ndftenant,  evidence  is  admissible  to 
show,  that  the  plaintiflPs  term  having  expired,  his  lessor  (the  para- 
mount landlord)  had  entered,  and  had  leased  the  land  to  the  defen- 
dant—who is,  therefore,  not  bound  to  restore  the  land  to  the  plaintifi*. 
Elms  vs.  Randall  J 100. 

10.  Recital  of  evidence^which,  though  it  does  not  show  that  there  were 
not  intervals  between  the  periods  during  which  different  tenants  occu- 
pied,~is,  yet,  held  sufficient  to  authorize  a  jury  to  infer,  that  the  par- 
ty's possession  was  unbroken  for  30  years  or  more,  and  sustain  the 
verdict.    Forman  et  al.  vs.  JimhUr^  109. 

11.  The  phrase  Hhe  art  and  mystery  of  the  tanning  business,'  will  include 
the  art  of  eurrytng',  or  not,  according  to  the  general  sense  in  the  place 
where  it  is  used.  In  this  state,  'the  lanning  business'  is  generally  un- 
derstood as  the  entire  process  of  making  leather ;— and,  therefore,  upon 
the  trial  here,  of  an  issue,  whether  a  covenent  to  teach  that  business, 
was  performed,  it  is  not  improper  to  ask  a  witness  whether  the  appren- 
tice was  a  good  workman  in  currying  leather.  Barg^  vs.  Cald- 
leeff,  181. 

i3.  If  a  party  indicted  for  obstructing  a  road,  would  defend  hinwelf  by 
showing  that  he  was  authorized  by  the  county  court,  to  change  the 
course  of  the  mad,  he  must  show  that  he  had  opened  the  new  road  in 
eottftmnity  to  the  order,  before  he  closed  the  old  one  :  it  is  not  for  the 
commonwealth  to  prove  that  the  new  road  is  variant  from  the  order. 
The  CommowweaUh  vs.  ComeU,  136. 
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13.  Where  one  relies  vpon  the  fact,  that  hia  poasesMon  is  by  actaal  encio^ 
sure,  he  must  prove  it^-it  will  not  be  presumed.  Smithes  heirs  vs. 
FrosVs  devisee  ^e,  148. 

i4.  Where  an  officer  levied  slJL  fa,  on  the  crop  of  a  tenant,  and  sold  it  to 
a  stranger  ;~the  landlord  afterwards  had  it  taken  by  distress  for  rent, 
«oki  again,  and  bought  it  himself;  and  the  first  purchaser  sued  him  for 
this  conversion — it  was  not  error  to  reject  evidence  offered  on  tjle  trial* 
to  show  the  (ien  the  landlord  had  on  the  crop  when  levied  on,  ^otioe  of 
It  to  the  purchaser  ^e.  for  the  purchaser  andet  the  Ji.  fa,  fvith,  or 
without,  notice  of  the  rent  claim,  acquired  a  good  title,  fr^rof  the  lien, 
and  the  proof  was  irrelevant.  Craddoek  vs.  Riidleshargtr^  SIS. 
•  15.  Facts  agreed--that  a  slave  was  taken  from  the  plaintiff*  in  trorer, 
<'at  (he  instance'^  of  the  defendants— a  husband  and  wife,  who  ^aboot 
that  time  received,  and  continued  to  hold,  possession  of  the  slave,  ex- 
ercising acts  of  ownership  over  him.'  Defendants  offered  to  prove, 
that  the  husband,  while  his  wife  was  in  Kentucky,  obtained  possession 
of  the  slave  in  S,  C.  and  brought  him  home :  held  that  this  evidence 
was  erroneously  rejected, — as  it  conduced  to  show,  that  the  conversion 
was  by  the  husband  slone,  and  also  tended  to  illustrate  the  agreed 
case.    EitiU  and  teife  vp.  Fort^  S39. 

16.  A  fee  bill  is  not  evidence  of  costs  incurred  in  a  particular  suit,  where  it 
does  not  specify  the  suit     Yantie  et  al.  vs.  BurdUt  et  al,  257. 

17.  Though  a  written  contract  may  describe  a  sale  of  land,  as  a  sale  in 
gross,  according  to  the  technical  import  of  the  writing,  parol  evidence — 
not  necessarily  conflicting  with  the  written  evidence,  may  be  admitted, 
to  show  that  the  contract  was  in  fact  made  with  reference  to  the  number 
of  acres,  as  to  which  the  parties  were  under  a  gross  mistake,  when  the 
contract  was  drawn.    Harrison  vs.  Tatboti  367. 

18.  A  complainant  cannot  have  a  specific  execution  of  a  contract  in  writing, 
with  a  variation  or  modification,  by  parol  evidence.  Harrison  vs.  Tal- 
boiy  269. 

19.  Recital  of  facts,  from  ithich,  it  is  held,  a  jury  might  infer  the  death  of 
an  ancestor,  and  descent  cast,  before  the  date  of  a  demise.  Jtfbs«  et  al, 
vs.  Seott,  273. 

20.  The  answer  of  a  principal  debtor,  admitting  his  insolvency,  is  not  evi- 
dence of  that  fact,  against  a  co-defendant-^his  surety.  Daniel  vs. 
BaUard,  296» 

21.  E^very  penal  ofiTence  must  be  proved  as  laid  in  the  indictment. — A 
charge,  that  the  defendant  set  up  and  kept  a  faro  bank,  at  which  mon- 
ey was  bet,  lost  and  won,  is  not  sustained  by  proof  that  hank  notes  were 
bet,  lost  and  won.    Tryor  vs.  The  CommonweaUh,  398. 

22.  The  Commonwealth,  suing  for  a  fine,  for  keeping  a  tavern  (where  no 
liquor  is  retailed)  without  a  license,  roust  show  that  it  was  kept  in  a 
town  or  city,  or  wiihin  half  a  mile  of  one :  she  must  make  out  the 
whole  ease  by  proof.     The  Commonttealth  vs.  Wekh,  330. 

33.  Where  a  link  in  the  chain  of  title  to  land,  consists  of  a  proceeding  in 
chancery  and  order  or  decree  for  the  sale  of  the  land,  as  the  estate  of 
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heirs-^if  the  icenjrd  contains  no  evidence  that  the  parties  whose  estate 
was  sold,  were  in  fact  the  heirs,  and  only  heirs,  of  him  who  died  seized, 
it  is  insufficient,  and  the  heirship  mustjbe  proved  by  other  evidence. — 
Nothing  contained  in  a  record,  is  evidence  against  one  who  was  no 
party  to  it.    Beekwith  vs.  Marrynum  ^e.  37 S. 

94.  In  actions  against  husband  and  wife,  the  admissions  of  the  wife  arenoi 
admissible  as  evidence.     Butgen  vs.  Tribble  and  Wife,  383. 

S5.  Proof  that  a  man  sold  h'quor  by  retail,  which  was  drunk  in  the  hooae 
where  it  was  bought,  authorizes  the  inference  that  he  kept  a  tippling 
house.     Barnes  vs.  The  Commonwealth,  389. 

36.  Upon  the  the  trial  of  an  indictment  for  keeping  a  tippling  house  at  a 
certain  time,  proof  of  an  offence  committed  at  an  afler  time,  is  inad- 
missible.   Bamei  vs.  The  CammomffeaUh^  890. 

27.  Evidence  to  contradict  or  explain  a  deed — as,  to  show  that,  though  ab- 
solute on  its  face,  it  was  only  intended  as  a  mortgage,  is  not  admissible, 
in  a  trial  at  Taw.  That  a  deed  was  made  for  a  frauduieni  pnrpoae— as 
to  screen  the  land  from  creditors,  may  be  shown,  by  parol  proof.  SUh 
ton  et  al.  vs.  The  Commonwealth  for  €HU^  398. 

^.  The  fact  that  monev  had  been  made  out  of  the  defendant  in  an  execu- 
tion, after  the  sheriff  had  sold  his  property,  and  applied  the  proceeds  to 
the  satisfaction  of  aytim'or,  when  he  ought  to  have  applied  them  to  the 
elder  execution,  does  not  aAect  the  right  of  the  evretg  in  the  senior  ex- 
ecution, who  consequently  had  the  debt  to  pay — against  the  sheriff,  for 
damages  for  his  illegal  proceeding ;  and  evidence  of  that  fact,  on  the 
trial  of  the  action  of  the  surety  against  the  sheriff,  is  irrelevant.  .Judge 
Underwood  (differing  from  the  majority  of  the  conrt)  is  of  opinion 
that  the  sheriff  is  only  liable  to  the  surety,  for  so  much  as  the  latter  had 
to  pay,  and  could  not  recover  of  his  principal ;  and  consequently,  that 
evidence  to  show  the  ability  of  the  principal  to  pay  something,  is  admis- 
sible, to  reduce  the  recovery,  prn  tanto,  and  even  to  nominal  damages^ 
Staton  et  al,  vs.   The  Commonwealth  for  Gill,  400. 

39.  It  is  a  general  rule  that  'where  general  character,  or  behavior  is  put' in 
i8su«*,  evidence  of  particular  facts  may  be  admitted  ; — ^bnt  not  where  it 
comes  in  collaterally.'     The  Commonwealth  vs.  Moore,  403. 

30.  Upon  the  trial  of  one  indicted  as  a  common  gambler,  evidence  that  "he 
wae  and  is  by  reputation  a  common  gambler,"  is  not  adinissible  :  his 
acts,  not  his  character,  are  to  be  proved.  The  Commonwealik  vs. 
Hopkins.  418. 

31.  Evidince  of  a  single  instance  of  unlawful  gaming,  may  go  to  the  jury, 
upon  the  trial  of  one  indicted  as  a  common 'gambler,  and,  with  oiher 
circumstances,  e.  g.  that  he  displayed  gaming  implements  8tc.,  might 
warrant  a  conviction  :— while  proof  of  many  instances  of  playing,  ac- 
companied with  evidence  that  the  accuser]  pursued  a  lawful  calling, 
and  only  played  for  pastime,  might  not.     The  ComHh  vs.  Hopkinit  419. 

32.  The  fhcts  which  may  be  given  in  evidence  against  one  indicted  as  a 
common  gambler,  are  not  merely  those  perpetrated  within  the  county 
where  the  bill  is  found  ^  it  may  be  shown,  that  he  had  kept  a  ^  faro 
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bank  oT  gaming  Ubie,  or  othermse  been  guilty  of  unlawnil  gaining,  ifi 
other  counties.     The  Commoni»eaith  vs.  Hopkins^  4'iD. 

35.  An  action  for  prosecuting  a  malicious  suit,  is  not  sustained  by  mer* 
proof,  that  the  plaintiff  in  the  suit  complained  of,  was  deleated  :  the 
malice  and  want  of  probable  cause,  must  also  be  shown.  The  defen- 
dant, of  course,  may  introduce  evidence,  conducing  to  show,  that 
there  was  no  malice,  and  that  there  was  probable  cause.  CampbeU  va. 
Threlkeld,  425. 

84.  If  a  deposition  is  contradictory  of  any  other  previous  deposition  of  the 
same  witness,  it  destroys  his  credibility ;  but  if  the  former  deposition 
will  admit  of  a  construction  not  inconsistent  with  the  latter,  and  the 
witn<»ii8  is  supported  by  the  testimony  of  others,  his  deposition  will 
have  its  influence.  Cardweli  ^e.  vs.  Strolher  ^e,  444. 
See  BiUi  of  Exchange,  6.     CofUradBy  1.    Equity,  2,  3.    Fraud,  4. 

EXECUTIONS. 

1.  An  eqaitatable  interest  in  land,  is  not  subject  tojpxecution:  nor  was  land 
adversely  held,  until  1827.    Adanu'  Heirs  vs.  Rossell  4*  Keiser,  140. 

3.  If  land  be  sold  under  execution,  to  which  the  defendant  had  only  an 

equitable  title,  or  some  other  claim  not  subject  to  the  levy,  the  sale 
may  be  quashed  upon  his  motion.  But  after  his  death,  if  his  heirs  at- 
tempt to  quash  the  sale,  his  personal  representative  is  a  necessary  par- 
ty to  the  motion — without  whom,  as  plaintiff,  or  defendant,  the  mo- 
tion may  be  dismissed  without  prejudice.  *AdatM*  Heirs  vs.  Rossefi 
*  KeUer,  140. 

5.  One  work  beast  &c.  of  a  bona  fide  housekeeper,  with  a  family,  is  exempt 

from  execation.  (See  Pleas  and  Pleading,  4.)  Faulkner  vs.  Brad- 
ley,  141. 

4.  An  unauthorized  endorsement  on  an  execution,  that  it  is  for  the  benefit 

of  a  third  party,  is  no  reason  for  quashing  it,  especially  aAer  it  has 
heen  collected.  But  the  endorsement  should  be  quashed  or  annulled. 
JiSeOowan  vs.  Hoy,  347. 
b.  The  levy  of  a  junior  execution  upon  the  property  of  a  stranger,  is  no 
injury  to  the  plaintiff,  or  to  the  surety  of  the  defendant,  in  an  elder  ex- 
ecution, for  which  they  can  make  the  officer  liable ;  the  parties  to  the 
elder,  must  show  that  the  property  sold  was  liable  to  it,  to  sustain  an 
action  against  an  officer  for  misapplying  the  proceeds.  Slaton  el  al. 
vs.  The  Commonwealth,  for  OiU,  397. 

6.  An  officer  who,  with  a  senior  and  junior  execution,  in  his  hands,  levies 

the  latter  first,  in  consequence  of  which,  the  former  is  satisfied  by  a 
sale  of  the  property  of  a  surety,  is  liable  to  the  surety,  for  damages,  to 
the  full  value  of  the  surety's  property  sokl :  unless  the  defendant's  efiects 
were  insufficient  to  satisfy  the  senior  execution  ;  then  the  officer  is  on- 
ly liable  for  so  much  of  the  surety's  property  as  sold  for  the  sum  the 
efiects  of  the  principal  brought:  not  for  what  was  required  to  make  up 
the  deficiency — the  loss,  by  sacrifice,  if  any,  being  thus  cast  upon  the 
officer.  [Judge  Underwood  thinks  the  measure  of  damages  against 
Xbe  officer,  is  the  proceeds  of  as  much  of  the  surety's  property  as  was 
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wrongfully  sold,  without  regard  to  actual  value  itnd  sacrifice.    Staton 
et  al  V8,  The  Commonwealth^for  Gill,  399. 
See  Service  of  Process,  12,  13. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  The  pendency  of  a  prior  suit  is  no  bar  to  a  recovery  against  an  admia^ 
istrator  or  or  heirs.  But  the  administrator  or  heirs  may,  in  either  suit, 
confess  the  action  to  the  amount  of  the  assets,  and.  then  plead  that 
judgment  in  bar  of  the  other  action.      Wells  vs.  BoufHngH  Heirs,  49. 

3.  Land  devised  to  be  sold,  may  be  sold  by  the  neting  executors,  where  no 

one  is  appointed  by  the  will  to  make  the  sale,  or  the  nominee  refuses  to 
act,  or  dies  before  the  sale.  Staiuie.oftT^l,  section  44.  Mtddraw^s 
Heirs  vs^  Fox^s  Heirs  ^e,  77. 
3..  The  act  of  1797  comprehends  cases,  where  executors  are  directed  to  sell 
land,  and  some  of  them  do  not  accept  the  trust;  aad  authorizes  the 
sale  by  those  who  act.    Muldrow^s  Heirs  vs.  FoxU  Heirs  4*e.  76. 

4.  A  poorer  given  to  a  plurality  of  persons  cannot  be  exercised  by  apart  of 

them  ;  andthis  rule^the  common  law,  before  the  31  of  Henry  VIII., 
applied  to  executors,  when,  to  them,  by  their  proper  names,  a  mere 
power  was  given  to  them  as  individuals,  and  not  as  executors.  Jtftt^ 
drowns  Heirs  vs.  Fox*s  Executors  ^-c  78. — But 

5.  Where  the  power  is  conferred  upon  executors,  merely  as  such;  or  where 

it  is  coupled  with  an  interest,  or  with  an  express  trust  consequent  up* 
on  the  primary  power,  (though  given  to  the  executors  nominatim,)  it. 
is  to  be  understood  as  conferred  upon  them  in  their  fiduciary  charac- 
ter, cejlectively  ;  and  it  survives  as  long  as  more  than  one  remains  ; — 
but  not  to  a  single  one.    Ilnd,  79. 

6.  Refusal  of  an  executor  to  undertake  a  trust,  may  be  presumed'  from 

lapse  of  time  and  other  facts.    J^luldrow's  heirs  vs.  Fox's  heirs  4*e.  79. 

7.  Where  there  is  a  tuiked  power  given  to  executors  to  sell  land,  it  does 

not,  at  common  law,  survive  to  one: — aliter,  when  the  power  is  coup- 
led with  an  interest.  Where  it  depends  upon  the  discretion  of  the  no- 
minees, whether  there  shall  be  a  sale  or  not,  the  statute  of  1799  does 
not  apply.    Muldrow^s  heirs  vs.  Fox*s  heirs  4*c.  80. 

8.  If  there  is  a  positive  direction  in  a  will  that  land  shall  be  sold,  its  being 

cou))led  with  a  direction  that  the  executors  shall  *<hiy  out  the  proceeds 
to  the  best  advantage  for  the  children,"  does  not  change  it,  or  rendec 
the  «a/^  discretionary  with  the  executors:  though  partof  them  who  ac- 
cept the  trust  may  make  the  sale,  while  the  concurrence  of  all  might 
be  required  to  distribute  the  proceeds.  MvldrowU  heirs  vs.  Fox's. 
heirs  4-e.  81. 

9.  The  style  and  tenor  of  the  whole  will  should  be  attended  to,  in  deciding 

upon  the  power  of  the  executors  under  a  particular  clause.  Jlfu^ 
drouf^s  heirs  vs.  Fox^s  heirs,  82. 

10.  The  representatives  of  a  deceased  drawer  or  endorser  of  a  bill  ef  ex- 
exchange,  cannot  be  joined  with  the  survivors.  Tilfordet  at  v».  TAe 
Bank  of  Kentucky,  114; 
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11.  Nor  doe»  the  third  section  of  the  aet  of  1798^which  gives  to  protested 
foreign  bills  the  dignity  ofjudgments,  and  requires  executors  and  ad- 
luinislrators  to  suffer  judgment  to  pass  upon  such  bills,  before  any 
bond,sbili  or  other  debt  of  equal  or  infisrior  dignity — apply  to  notes  dis- 
counted by  the  Bank  of  Kentucky.  An  executor  or  adminiatralor 
may  pay  other  bonds  or  notes,  in  preferpscr  to  those  discounted  by 
the  bank,  without  being  guilty  of  a  devastavU.  Ibid,  114.  [Jndge 
Nicholas  of  a  different  opinion,  ISl. 

13.  If  land  be  sold  under  execution,  to  which  the  defendant  had  only  an 
equitable  title,  or  some  other  claim  not  subject  to  the  levy,  the  sale  may 
be  quashed  upon  his  motion.  But  after  his  deaths  if  his  heirs  attempt 
to  quash  the  sale,  his  personal  representative  is  a  necessary  party.-— 
Mams*  heirs  vs.  Rosselland  Reiser ,  140. 

15.  If  one  sells  land— the  title  to  be  made  on  payment  of  the  purchase  mo- 
ney, and  dies,  the  right  to  the  money  passes  to  his  personal  representa- 
tive, who  may  compel  the  heir  to  make  the  tiile,  to  enable  him  to  re- 
cover it;  and  he  is  a  necessary  party  to  a  bill  for  a  specific  execution^ 
as  the  decree  will  require  the  money  to  be  paid  to  lUm.  The  money^ 
in  his  hands,  is  subject  to  the  payment  of  debts  and  to  distribution, 
like  other  personalty.  J^uldrow^s  emecutors  f-e.  vs.  Mutdrow^s  heirs 
&e.  386. 

14.  When  the  legal  title  to  land,  sold  by  executory  contract,  has  descended 
to  the  vendor's  heir,  who,  as  such,  is  entitled  to  the  purchase  money, 
through  the  executor  of  his  ancestor,  and  he  (the  heir,)  dies,  the  legal 
title  passes  to  his  heir,  and  the  right  to  the  unpaid  purchase  money  Uy 
his  personal  representative.  Mtddrow^s  executors  &0.  vs.  Jdvldrow^s 
heirs  Sic.  386. 

15.  A  writing  binding  the  obligor  to  convey  land,  is  a  covenant  real ; 
which,  if  not  broken  in  the  life  time  of  the  covenantee,  goes  to  4iis 
heirs  ;  if  broken  in  his  life  time,  it  goes  to  his  personal  representative;, 
who  is  entitled  to  the  damages  for  the  breach.  And  though  the  cove- 
nantee, in  his  life  time,  and  afler  the  breach,  nny  have  sought  a  spe-^ 
cific  execution,  by  bill  in  chancery,  and  his  heirs  may  have  revived  tha- 
suit,  and  obtained  the  decree,  without  making  the  personal  representa- 
tive a  party — he  will  be  bound  by  it ;  his  right  to  the  damages  is  not 
destroyed,  nor  his  action  barred  by  such  decree.  There  may  be  a  de- 
cree in  favor  of  the  heirs  for  a  specific  execution,  saving  the  rights  of 
creditors  ;  but  the  personal  representative  is  an  indispensable  party— 
his  right,  not  afiected  where  he  is  omitted.     Combs  vs.  Tarlton*s 

Administrators,  465. 
See  Assets,  8.    Limitations,  4.    New    Trials,  5.    Parties  to  Suits  in 
Chancery,  4.    Restit%Uion,  I.     Vendor  and  Vendee,  4.     JFUls,  10, 
FEES— o/  Momeys. 
See  Attorneys,  1. 
FEME  COVERT. 

1.  The  revenue  law  of  1799,  under  which  land  was  sold  for  taxes,  saved 
the  rights  of  femes  eoverts^-^  sale  of  land  in  which  any  feme  covert 
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was  a  joint  owner  was  invalid,  and  the  register's  deed  passed  no  title. 
Harris  vs.  Smith,  12. 
2:  Aftme  covert  is  not  legally  liabJe  Hir  consenting  to,  or  advising,  a  wrong:, 
she  cannot  be  a  trespasses  b^  construction.    Estill  and  Wife  vs.  Forty 
24(k 
See  fVUU,  7,  8,  9,  lOw 

FORCIBLE  ENTRY  AND  DETAINER. 

1.  The  service  ofa  warrant  of  forcible  entry  and  detainer  must  be  by  notice 
to  each  defendant  £n  person:  constructive  notice— as  by  copy  left  &c. 
is  insufficientL    Lewis  et  a2.  vs.  OtUten^  93. 

5.  Written  notice  le/l  at  the  "supposed  most  common  place  for  him  (de- 

fendant) to  be  found,"  is  not  a  good  constructive  service.  Lewis  et  ah 
vs.  OtUteih,  93. 

3.  AHer  ihe  expiration  of  the  term,  the  landlord  may  have  a  warrant  of  (br« 

cible- detainer  against  any  one  in  possession;  or  he  may  make  a  peacea- 
Hle-entry,  and  having  done  so,  may  lease  the  land  to  the  subtenant,  who 
will  thereby  be  excused  from  restoring  the  possession  to  his  Grst  lessf^r; 
unless  he  was  bound  to  do  so  by  express  covenant-^for  breach  of  which 
an  action  is  the  only  remedy.    Elms  vs.  Randall,  100. 

4.  Upon  a  traverse  of  the  finding  upon  a  warrant  of  forcible  detainer,  brought 

by  a  tenant  against  his  subtenant,  evidence  is  admissible  to  show,  that 
%  the  plaintiff's  term  having  expired,  his  lessor  (the  paramount  landlord)^ 

had  entered,  and  had  leased  the  land  to  the  defendant — who  is,  there- 
fore, not  bound  to  restore  tthe  land  to  the  plainU^  Elms  vs.  RandaU^ 
100. 
9.  Ejectment  may  be  maintained  against  a  joint  tenant  by  »co-tenant-*-and 
so  may  a  warrant  of  forcible  entry  and  detainer,  when  there  has  been  a. 
disseizin  by  actual  force.  The  warrant,  in  such  case,  may  be  in  the- 
usual  form — the  judgment  must  be  for  the  undivided  interest.  A  war- 
rant for  a  forcible  entry  and  detainer  will  lie  only  against  a  party  in  pos-^ 
session  at  its  date — not  against  one  who  does  not  in  fact  hold  the  land.. 
Eddsv%.Rwiker,  in. 

6.  If  a  party  holding  a  tract  of  land,  acquires  title  by  deed  to  an  adjoining: 

tract,  his  possession  is  presumed  to  be  extended  to  the  limits  of  his  new 
purchase.  Ath  Mon,  443.  So  also,  although  bis  new  purchase  was  by 
an  executory,  parol  contrd<>t,  if  he  entered  upon  it,  under  the  authority 
of  the  vendor,  his  possession  will  be  held  to  include  it,  and  he  may  main- 
tain a  writ  of  forcible  entry  and  detainer,  against  an  intruder.  Boyce 
vs.  Blake  et  al.  127. 

7.  No  improvement,  or  enclosure^  is  necessary  to  enable  a  plaintiff  to  main- 

tain a  writ  of  forcible  entry  and  detainer.    Boyee  vs.  Blake  et  al.  139. 

8.  A  party  who  was  put  into  possession  of  land  by  the  execution  ofa  habere 

facias,  can  not  be  dispossessed,  by  warrant  of  forcible  entry.  Veates  vs.. 

Min,  194. 

9.  A  possession,  by  the  mere  occupancy  of  a  tenant  who  disclaims  holding 

of  htm  under  whom  he  entered,  and,  without  his  landlord's  consent, 

attorns  to  a  stranger,  is  of  no  avail  to  the  stranger;  and  if  the  landlord^ 
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after  the  departure  of  the  tenant,  rcsamra  the  possession,  it  is  no  forci- 
ble eairy  upon  the  land  of  him  to  whom  the  tenant  thus  unlawfully  at- 
torned.   Blue  ei  al.  vs.  Sayre^  214. 

10.  Wherever  the  ancestor  could  have  had  a  writ  of  forcible  entry  and  de- 
tainer, the  hein  have  the  same  remedy.  Yoder^i  Heirs  vs.  £a«/ey,  345. 

11.  The  remedy  by  writ  of  forcible  entry  and  detainer,  is  given  "to  him 
only  who,  at  the  time  of  the  entry,  had  (Mssession  in  fact."  If  a  ten- 
ant, or  subtenant,  is  disseized,  Ae,  and  not  the  landlord,  has  this  reme- 
dy. The  landlord  must  look  to  his  immediate  tenant,  with  bia  contract 
for  a  restoration  of  the  possession,  for  redress.  Yoder-i  HeirM  vs.  £<»- 
ley,  245. 

See  Po9se*non,  7.     Trespass,  1. 

FRAUD. 

1.  A  man  makes  a  bill  of  sale  to  his  brother,  in  secret,  of  alt  his  slaves,  and 
dies,  leaving  a  will  in  which  he  provides  for  his  widow.  She  thinks  of 
renouncing  the  provision  and  taking  the  dower  allowed  by  law,  and  con- 
sults the  brother  on  the  subject.  He,  nevertheless,  conceals  from  her 
the  fact,  that  the  slaves  had  been  conveyed  to  him,  until  she  has  made 
an  election  not  to  take  under  the  will: — held  that  the  concealment  was 
a  fraud  upon  the  widow — m  consequence  of  which  she  shall  be  allowed 
her  dower  in  the  slaves,  the  secret  conveyance  in  the  husband's  life  tim« 
notwithstanding.    Jtfomfon  vs.  J^orrisonU  Widow,  14. 

9.  One  who  has  a  claim  to  properly,  and  stands  by  and  sees  another  nego- 
tiating for  the  purchase  of  it,  and  remains  silent;  or  who  being  consult- 
ed about  his  title  or  claim  to  property,  or  about  the  policy  of  a  purchase 
contemplated  by  another,  is  bound  to  disclose  his  right,  title  or  claim 
to  the  property  in  question;  and  if  he  disclaims,  or  remains  silent,  he  is 
guilty  of  fraud  upon  the  party  contemplating  the  purchase, — and  shall 
be  postponed  in  his  favor.    Morrisim  vs.  Morrisan^s  Widvw,  15. 

S.  A  man  takes  a  secret,  conveyance  of  slaves,  and  permits  them  to  continue 
upon  the  farm  of  the  grantor  until  after  his  death,  and  until  his  widow, 
ignorant  of  the  conveyance,  and  believing  that  the  slaves  constitute 
part  of  the  estate  of  which  she  may  be  endowed,  renounces  the  provis- 
ion made  for  her  by  the  will:  permitting  the  slaves  to  remain  on  the 
farm,  whereby  the  widow  was  deceived  as  to  the  amount  of  estate  left 
by  her  husband,  is  a  fraud  upon  her,  affecting  the  grantee's  right,  a- 
gainst  which,  she  shall  be  allowed  her  dower  in  the  slaves.  Morrison 
vs.  Morrison:* s  Widow,  18. 

4.  Possession  by  a  mortgagor  is  not  per  se  fraudulent;  nor  is  it,  in  general, 

any  evidence  of  fraud  in  fact.    S:^yder  vs.  Hitt,  204. 

5.  A  grantor  may  make  a  deed  with  an  intent  to  defraud  creditors:  yet,  if 

It  is  made  upon  a  fair  bona  Jide  c/)n8ideration,  to  one  who  had  no  par- 
ticipation in,  or  knowledge  of,  the  grantor's  fraudulent  intent,  it  will 
be  good  and  valid.     Violett  vs.  Fioleit,  824. 

6.  Judgment,  on  a  note,  is  confessed  m  »  county  where  neither  j>arty  re- 

sides; defendant  agrees  that  execution  may  be  issued  forthwith,  and 
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be  levied  od  a  certain  boat,  and  that  she  may  be  sold  without  advertise- 
ment: upon  these,  and  various  other  facts  and  circumslAnces  recounted 
in  the  text,  it  is  held,  that  the  note  was  the  result  of  a  combination  to 
defraud  another  owner  of  the  boat,  and  that  the  plaintiff  in  the  judg- 
ment is  not  to  be  considered  as  a  bona  fide  creditor.  Thorns  vs.  South- 
ard, 4*  ^  convenor  478. 
Ste  Bills  of  Exchange,  6.     Conveyances,  11.    Pleas  and  Pleading,  6, 13. 

GAMING.  • 

1.  Money,  or  property,  bet  on  any  game  or  hazard,  and  so  forfeited  by  the 

act  of  '99,  can  be  recovered,  only  by  a  qtU  tarn  action.  Hickman  vs. 
Littlepage^  344. 

2.  Money,  or  other  thing,  bet  on  an  election,  is  forfeited,  and  roa.v  be  re- 

covered in  the  name  of  the  Commonwealth  alone,  or  by  a  qui  tarn  ac- 
tion.    Act  of  1838,  §  5.    Hickman  vs.  Liillepage,  344. 
3.,  The  stake  hoJder  of  money  bet  on  any  game,  sport  or  pastime,  is  bound 
to  restore  it,  upon  notice;  and  on  failure  so  to  dojis  liable  to  the  action 
of  the  party  aggrieved.    Hickman  vs.  LiUlepage,  345. 

4.  The  clause  of  the  act  of '33,  that  requires  the  stake  holders  of  money  bet 

on  any  game,  sport  or  pastime,  to  return  it  to  the  betters,  does  not  ap- 
ply to  bets  made  upon  elections,  and  forfeited  by  the  act  of '38.  Money 
bet  on  the  event  of  an  election,  cannet  be  recovered  from  the  stake  hol- 
der, by  suit  in  the  name,  and  for  the  sole  use,  of  the  party  aggrieved. — 
The  mode  of  recovery,  under  the  act  of '38,  is  by  action  qui  iatn,  or  in 
the  name  of  the  Commonwealth.    Hickman  vs.  LiUlepage,  346. 

5.  A  defendant  indicted  as  a  common  gambler,  is  not  entitled  to  a  bill  of  par- 

ticulars, or  s|>ecification  of  acts  intended  to  be  proved  against  him.  ■  The 
Commonwealth  vs.  Moore,  403. 
See  BUI  of  Exchange,  6.   Bill  of  Particulars,  2,  3.  Evidence,  30,  31,  33. 

GARNISHEE. 

See  Choses  in  Action  and  Equitable  Interests,  3. 

GIFT. 

1.  A  party  holding  a  slave  which  belongs  to  another,  gives  it  awny,  but  re- 
tains ihe  possession  until  his  death*,  which  occurs  b«>fore  the  right  of  the 
true  owner  is  barred  by  lapse  of  time;  upon  which,  his  administrator  de- 
livers the  slave,  as  distributable  estate,  to  one  of  the  distributees;  who 
retains  the  possession  until  time  has  barred  the  right  of  the  true  owner: 
the  donee  cannot  recover  it  of  the  distributee,  for  as  the  donor  never  had 
any  title,  the  donee  acquired  none  by  the  gid;  and  the  statute  of  limita- 
tions, operates  in  favor  of  the  party  in  possession.  Pate  vs.  Barrett  and 
Wife,  437. 

^.  Where  one  sells  real  estate,  with  warranty,  the  heir,  to  whom  sufficient 
assets  descended,  is  estopped  to  deny  the  right  of  his  ancestor  to  convey, 
because  of  the  varranty.'  But  this  principle  does  not  apply  to  a  parol 
gift  of  a  chattel,  for  there  the  law  dose  not  imply  any  warranty.  Pate 
vs.  Barrett  and  Wife,  427. 
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GRANTS. 

See  Land  Titles,  2. 

€UARDIAN  AND  WARD. 

1.  Wards  are  not  bound  to  take  bank  stock,  in  t^hich  their  gaardian  invest-  ' 
ed  their  funds,  and  wbich  afterwards  sunk  in  value.    He  must  account 
to  them  for  the  money  invested,  with  interest.   7  J.  J,  M.  2S8.   Hughes 
4-c.vs.  i9mifA,  3&1. 

%.  Guardians  are  required  to  settle  their  accounts  annually;  and  to  keep 
their  wards'  money  out  at  interest,  upon  security  approved  by  the 
county  court — the  interest  to  be  collected,  and  added  to  the  principal, 
annually.  For  failinc;  to  comply  with  these  requisitions,  they  are  lia- 
ble.— But  if  a  guardian  cannot  let  the  money,  or  cannot  collect  the  in- 
terwt,  he  will  be  excused;  and  held  accountable  for  interest  so  far  only 
as  he  receives  it. — If  he  uses  the  money  himself,  he  will  be  held  accoun* 
table  for  the  compound  interest.    Hughes  ^c.  vs.  Smth^  351. 

3.  A  guardian  who  invested  funds  of  his  wards  in  bank  stock,  in  good  iaitb, 

for  their  benefit,  and  received  the  dividends  in  depreciated  paper,  was 
held  accountable  for  their  money,  witb  interest— to  his  loss.  Under 
thesis  circumstances,  the  interest  shall  not  be  compounded  upon  him. 
Hughes  ^c.  vs.  Smith,  252. 

4.  A  guardian  may  be  allowed,  for  his  services,  5  per  cent,  on  the  amount 

he  pays  over  to  the  wards.     Hughes  j-c.  vs.  Smith,  263. 

HABERE  FACIAS. 

1.  When  a  writ  of  Ao6ere  facias  is  executed,  the  judgment  is  satisfied:  any 

subsequent  habere  facias  on  the  same  judgment,  is  illegal,  and  may  be 
quashed.    Foufler  vs.  Currie  ei  al.  52. 

2.  If  the  plaintiff  in  a  habere  facias  is  disturbed,  after  being  put  into  pos- 

session, his  remetty  is  by  a  writ  of  forcible  entry,  or  ejectnient.  Fowler 
vs.  Ourrie  et  al  52. 

HEIRS  AND  DEVISEES. 

1.  Slaves^ though  they  descend  and  [lass  as  real  estate,  (by  statute,)  do  not 

vest  in  the  heirs,  without  the  assent  of  the  personal  representative;  in 
whose  hands  they  are  (by  the  same  statute)  assets,  and  in  whose  hands 
al«)ne  they  can  be  reached  by  creditors.    Wells  vs.  Bowling^s  Heirs,  42. 

2.  The  property  of  heirs  in  slaves  inherited,  does  not  render  them  liable  to 

any  judgment  upon  the  obligation  of  the  ancestor.  When  there  is  nei- 
ther executor  nor  administrator,  the  title  to  the  slaves — like  the  title  to 
the  f)ersonal  property— rests  in  abeyance.  The  act  authorizing  suits  a- 
gainst  heirs  alone,  after  twelve  months  elapsed  without  the  appointment 
of  executor  or  administrator,  does  not  subject  any  property  in  their 
hands  which  was  not  so  liable  before  the  statute.  Wells  vs.  BoufUng^s 
Heirs,  43. 

3.  Former  decisions  of  this  court,  (6  Mon.  124— 7  Mon.  421,)  that  there 

could  be  no  judgment  quando  against  heirs,  questioned  and  overruled; 
and  now  held,  that — Though  the  right  and  title  of  the  heir  is  cast  up- 
on him  at  once  by  the  death  of  the  ancestor,  he  may  not  acquire,  or  be 
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able  to  obtain,  the  posietsion  until  long  aflerwards;  and  is  liable  to  the 
creditors  of  the  ancet^^tor  bo  far  only  aa  estate  has  actually  come  to  his 
possession.  In  the  mean  time,  the  creditor  should  have  the  right  to 
establish  his  debt,  by  suit  against  the  heir,  and  to  have  his  judgment 
satisfied  out  of  any  estate  of  the  ancestor  which  tlie  heir  may  thereafter 
acquire  possession  oC,  Judgments  against  Aetr<,  for  assets  ftMWtiib,  are 
therefore  legitimate,  necessary  and  proper.  WeU$  vs.  BowUngU  Heir$t 
43. 

4.  Wherever  the  ancestor  was  entitled  to  a  writ  of  [brcibie  entry  and  de- 

tainer, the  hein  have  the  same  remedy.  Voder's  Htin  vs.  EasUy^ 
345. 

5.  The  liability  of  Heirs  for  restitution  of  money  collected  by  virtue  of  an 

erronenuis  decree,  after  reversal.    See  Reilitulion^  1. 
See  Auxa^ment^  3.     Emeeuiorn  and  Jidministraton^  1, 18,  15.    Limita- 
tions, 4.    Parties  to  Suits  in  Chancery,  4.     Vendor  and  Vendee,  4. — 
Wills,  2. 

HUSBAND  AND  WIFE. 

1.  Actions,  upon  the  title  of  husband  and  wife,  to  lands  granted  to  her  dar- 
ing coverture,  are  barred  by  the  statute  of  1809,  for  the  speedy  adjust- 
ment of  land  claims — '*the  seven  years  law.'*  Neal  et  al.  vs.  Robertson 
et  at,  87. 

3.  A  descent  cast  does  not  bar  the  right  of  entry  of  a  feme  covert,  where 
the  dissei^n  was  during  coverture,  or  in  her  infancy,  if  she  married 
within  age.  Yet  it  does  bar  the  right  of  the  husband,  or  husband  and 
wife,  during  his  life — after  which,  it  survives  and  reverts  to  her.  Neal 
etal.  vs.  Robertson  et  al.  89. 

3.  Husband  and  wife  may  be  j'lintly  guilty  of  a  tort,  trespass,  or  tortious 

conversion  of  a  chattel.    EstUl  and  Wife  vis.  Fort,  338. 

4.  A  conversion  by  a  wife,  is  a  conversion  to  the  husband's  use:  and  he  only 

can  be  sued  for  it.  Where  the  conversion  was  by  both,  jointly,  he  alonei 
or  both  jointly,  may  be  sued.  If  they  are  join^,  the  declaration  must 
allege  that  the  conversion  was  (not  to  their,  but)  to  his  use.  UstiU  and 
Wife  vs.  Fort,  9SS. 

5.  A  count,  in  trover,  charging  a  conversion  by  husband  and  wife,  to  bis  use, 

and  one  charging  a  conversion  by  the  wife  abne,  may  well  be  jdined. — 
Estia  and  Wife  vs.  Fort,  289. 

6.  The  husband  is  bound  to  maintain  his  wife;  and  if  be  drives  her  off,  or 

BO  treats  her  wi  to  justifv  her  leaving  him,  it  entitles  her  to  credit  for 
necessaries.    But  for  hoard,  when  he  who  received  the  wife,  had  not' 
declared  his  intention  to  claim  4t,  (1  Dig.  465)  there  is  no  liability. — 
Henderson  vs.  Stringer,  993 

7.  The  husband's  assent,  to  his  wife's  contracts  for  necessaries  for  herself 

and  family,  is  implied  during  cohabitation.  Not  so,  when  she  has  elop- 
ed  without  sufficient  cause.  But  if  he  receives  her  again,  afUr  a  sepa- 
ration, or  if  she  desires  to  return,  and  he,  without  sufficient  cause,  re- 
fuses to  receive  her,  his  assent  to  her  contracts  for  necessaries,  thence- 
forwardy  will  be  inferred,    "ffenderson  vs.  Strine-^,  V^, 

Vol.  II.  66 
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8.  In  actions  against  husband  and  wife,  the  admissions  of  the  wife  are  not  evi- 

dence: they  do  not  bind  the  husband.  BurgenvB.  TribbUand  W^ife^SSS. 

9.  A  court  of  equity  will  not  aid  a  husband  in  reducing  the  chattels  and  cho- 

ses  in  action  of  the  Wife  to  possession,  nor  subject  them  to  the  satisfac- 
tion of  hii  debts  (upon  his  creditor's  bill  against  hin)  and  his  Wife,  for 
that  object) — without  a  suitable  provision  being  made,  out  of  the  pro- 
perty, for  the  support  of  the  wife,  if  she  desires  it,  and  her  condition  is 
such  as  to  require  it;  and  if  the  whole  is  necessary  for  that  object,  no 
part  will  be  put  at  the  disposal  of  thfe  husband,  or  within  the  reach  of 
his  creditors.    Bennett  et  iOb,  vs.  Dillingham,  437. 

10.  Property  of  the  wife,  which,  under  an  order  in  the  suit  of  a  husband  and 
wife,  for  distribution,  has  been  converted  into  money  in  the  hands  of  a 
cotnmissioner,  or  administrator,  is  still  not  reduced  to  possession  by  the 
husband:  were  he  to  die,  she  alone  would  be  entitled  to  it:  it  cannot  be 
reached  by  his  creditors,  without  a  provision  for  her.  Bennett  et  ux,  vs. 
Dillingkamy  438. 

See  miU,  9,  10. 

IMPROVEMENTS  ON  LAND. 

1.  If  the  purchaser  of  land,  ^hose  contract  is  rescinded,  has  made  vainable 
and  lasting  improvements  on  the  land;  or  if  it  has  suffered  in  his  hands 
through  neglect  or  mismanagement — these  things  are  the  subjects  of 
valuation,  account,  and  final  settlement  by  the  decree.  WHliamM  vs. 
Bogert,  375. 

3.  The  amount  to  be  allowed  for  improvements,  to  one  who  has  had  the 
U8e  of  them  for  a  time,  is  their  value  when  he  surrenders  them,  not 
their  value  at  the  time  they  were  made.     Williams  vs.  Rogers,  376. 
See  Partition  of  Land,  3.     Covenant,  3. 

INDICTMENT. 

1.  'For  misdemeanors  of  the  same  kind,  differing  only  in  the  degree  of  guilt, 
and  of  punishment,  one  indictment  charging  divers  offenders  severally, 
tnay  be  maintained.    TAe  CommomDeallh  vs.  MeChord  et  al.  343. 

3.  The  strictness  of  old  times,  is  not  now  required  in  indictments  for  m'lB* 
demeanors  and  minor  offences.  The  omission  of  terms  merely  techni- 
cal is  not  material.     The  Commonwealth  vs.  MeChord  et  al.  343. 

3.  A  judgment  acquitting  several  defendants,  charged  with  compiitting  an 

offence  jointly,  will  not  bar  prosecutions  against  each  one  charged  with 
part  of  the  same  offence  separately  committed  by  him.  The  Common- 
wealth vs.  MeChord  et  al,  343. 

4.  An  iniictment  for  a  misdemeanor,  describing  an  offence  at  common  law, 

but  not  within  any  statute,  may  be  maintained,  notwithstanding  it  con- 
cludes '^against  the  statute  in  such  cases  made  and  provided^"  as  that 
may  be  rejected,  as  surplusage.    Gregory  vs.  The  CommonweaUh,  4)  7» 

5.  The  Cnur^  of  Appeals  has  no  jurisdiction  of  any  criminal  or  penal  cas:  in 

which  imprisonment  may  be  imposed.    An  indictment  for  obstructing 
a  highway,  at  common  law,  is  such  a  case.  Gregory  vs.  The  Common- 
weallh,  417. 
See  Joint  and  several  undertakings  and  liabilities,  3, 4, 5, 7.  Evidence,  31 . 
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INFANTS  AND  INFANCY. 

1.  The  act  of  limitations,  barring  the  right  to  recover  a  slave  a(\er  an  ad* 
verse  holding  for  five  years,  saves  the  rights  of  infants  for  five  years 
after  they  attain  to  full  age.    Merrill  vs,  Tevis,  164. 
3.  The  authority  of  the  courts  of  chancery  to  decree  the  sale  of  the  real  es- 
t        tate  of  infants,  extends  only  to  estates  descended  to  them.     Coger  vsv 
Coger,  270: 
See  ConlractSy  9, 

INFERENCES  AND  PRESUMPTIONS.    . 

1.  If  a  testator  devised  land  to  be  sold,  to  educate  his  children,  it  may  be 
thence  inferred,  that  he  intended  the  sale  shnnld  be  made  daring  their 
minority.    MtddKOw*M  Hein  vs.  Fox*s  Heirs  ^e,  84. 

3.  Where  one  party  delivers  to  another,  depreciated  bank  notes,  and  taker 

an  obligation  for  thei^  nominal  amount,..payable  in  specie,  at  a  future 
day,  with  interest^the  transaction,  nothipg  else  appearing,  must  be 
taken  to  be  a  usurious  lending.    JVdrJi^ld^s  Administrators  vs.  BosweU 
vVe.  225. 
S.  Statement  of  evidence  tending  to  fortify  that  presumption.    Ibid,  236. 

4.  The  limited  extent  of  a  county ^ — of  which  the  court  takes  notice,— re- 

pels a  presumption  that  an  allowance  was  made,  by  the  court  below, 
to  a  party  summoned  within  it,  for  travel.  JFomer  vs.  Smith  and 
Hart,  424. 
h.  Proof  that  a  locator  went  out,  in  the  fall;  to  explore  land,  twenty  miles 
or  more  from  his-  residence,  and  upon  his  return,  stated,  that  he  had. 
made  a  l<ication  upon  land,,  which  he  immediately  entered  in  the  sur- 
veyor's office,  with  proof,  that  his  initials,  apparently  cut  months  be- 
fore, were  seen  the  next  spring,  upon  a  tree  at  that  place,  authorizea 
the  presumption  that  the  tree  was  thus  marked  before  he  made  the 
entry.  Caldwell  ^e.  vs.  Strother  4*e.  444. 
See  Possession^-of  Slaves,  3.    Evitlenee,  19. 

INJUNCTIONS. 

1.  A  purchaser,  by  executed  contract,— uni^  peculiar  circumstances  (de- 

scribed in  the  text)  may  be  allowed  an  injunction  to  stop  the  collection 
of  the  purchase  iiu>ney,  without  showing  any  fraud,  or  any  evictioo.— 
Taylor  vs.  Lyon,  279. 

2.  A  vendee  who  can  avail  himself  of  an  adverse  possession  of  twenty  years, 

is  not  entitled  to  an  injunction  upon  a  judgment  for  the  purchase  moneys 
Taylor  vs.  Lyon,  280. 
See  Choses  in  Action  and  Equitable  Interests,  3.    Equity,  5.    Reseission 
of  Contract,  S. 

INSTRUCTIONS. 

1.  Instructions,  that  "if  the  jury  believed  that  T.  M.  and  those  claiming 
under  him  were  in  possession  of  the  land  in  controversy  more  than 
twenty  years,  before  they  were  divested"  &c.  held  to  be  erroneous — 
because  not  sufliciently  explicit,  (as  "the  possession"  must  have  been 
adverse  and  continual,)  and  may  have  misled  the  jury.  Formaa  el  al^ 
y^.  Ambler,  11%. 
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3.  Whether  a  nuiionee  is  a  pablic  or  private  one^whether,  tf  private,  it  in- 

jured the  defendant,  are  questions  for  a  jury — instructions  which,  disre- 
^ardiDfl^  these  distinctions,  tell  tht  jury  that  'Sf  the  dam  was  a  nuisance, 
the  defendant  had  a  right  to  abate  il" — are  erroneous.  Gate$  vs.  BUn- 
eee  ei  al.  158. 

5.  If  a  judge,  while  instructing  or  addressing  a  jury,  uses  language  calcu- 

lated to  induce  them  to  believe,  that  it  is  their  duty  to  decide  a  fact  sub- 
mitted to  them,  one  way  or  another,  b>  telling  them,  that  "it  is  the 
plainest  case  he  ever  saw  in  court" — *Hhat  the  note  was  proved  to  have 
been  altered"  or  the  like — the  jury  being  the  triers  <>f  the  facts,  the  evi- 
dence of  which  they  are  to  weigh— he  commits  an  error,  for  which  the 
judgment  may  be  reversed.    Allen  vs.  Koptnan,  321.    * 

4.  Instructions  held  erroneous  upon  an  agreed  case  for  the  conversion  of  a 

slave,  charged  to  have  been  committed  by  a  husband  and  wife  jointly, 
and  also,  in  a  second  count,  by  the  husband  alone.  Eitill  and  Wife  vs. 
Fori,  240. 

6.  Erroneous  instructions  are  cause  for  reversal,  notwithstanding  the  ver- 

dict may  be  such  as  it  ought  to  have  been,  under  a  correct  exposition 
of  the  law.    i>at^  vs.  Fotm^,  SIO. 

INTEREST. 

1.  The  interest  given  by  the  act  of  1830,  regulating  the  action  of  replevin, 
is  to  be  computed  from  the  time  when  the  writ  of  replevin  was  extcul- 
edy  not  from  iu  date.     Yanlit  et  al,  vs.  Surditt  et  oL  356. 

5.  When  a  contract  lor  the  sale  of  land,  which  the  purchaser  paid  for,  and 

was  put  in  possession  of,  is  rescinded,  for  causes  free  of  fraud,  the  use 
of  the  money,  and  the  use  of  the  land,  are  held  to  balance  each  other: 
the  decree  should,  in  general,  restore  the  money  to  the  parchaser  with- 
out interest;  the  land  to  the  vendor,  without  rents  or  profits.  fVUHanu 
vs.  Rogeri,  S75.    See  RtseiBnon  of  Conlraety  6. 

S.  If  a  balance  of  purchase  money  remains  unpaid  when  a  contract  for  the 
sale  of  land  of  which  the  purchaser  has  had  the  use,  is  rescinded,  the 
vendor  is  entitled  to  interest  on  it,  in  lieu  of  rent.  WiiUanu  vs.  Roger* 
576. 

4.  Where  an  obligor  is  at  liberty  to  withhold  payment,  until  some  act  is 
performed  by  the  payee,  of  which  the  obligor  is  entitled  to  notice,  in- 
terest is  recoverable  only  from  the  time  when  the  notice  was  given. — 
Hodges  vs.  Holeman,  S96. 
See  Ouardian  and  Wordy  3,  8.    Replevin,  3.     Danu^es,  3.    Set-Off,  S. 

JOINDER— o/  different  causes  of  oc/ton. 
See  Pleas  and  Pleading,  9. 

JOINDER— o/  Parties. 

See  Abatement,  1.    Praetiee  in  Chancery,  8.    And  the  ttoo  next  titles. 

JOINT  AND  SEVERAL  RIGHTS. 

See  Release,  3.    Pleas  and  Pleading,  1 4. 
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JPINT  AND  SEVERAL  UNDERTAKIJUGS  AN»  LIABILITIES. 

"  1.  The  jrepreseDtatives  of  a  deceased  drawer  or  endorser,  can  noi  be  jokicd 
in  the  same  suit  with  the  surviving  drawers  or  endorsers.  Tilford  et' 
al.  vs.  Bank  of  Kentucky  ^  114. 
S.  A  conversion  by  a  wife,  is  a  conversion  to  the  husband's  une:  and  he  only 
can  be  sued  for  it.  When  the  conversion  was  by  both  jointly,  he  alone, 
or  both  joictly,  may  be  sued.  If  they  are  joined,  the  declaration  must 
allege,  that  the  conversion  was  (not  to  Metr,  but)  to  his  use.  Etiill 
and  Wife  vs.  Fort,  3S8. 

3.  Different  persons  guil^  of  a  joint  offence,  may  be  indicted  jointly,  or  sev- 

erally.    Tke  CoinmofWDeaUh  vs.  McChwrd  et  al  943. 

4.  A  joint  indictment  against  several,  for  distinct  offences»  will  not  lie.  TAa 

Commonwealth  vs.  Me  Chord  et  al.  243. 

5.  If  one  can  be  indicted  alone,  for  an  offence  in  which  he  participated  with* 

others,  the  offence  is  the  joint  act  of  alli  otherwise  it  is  several.  The 
Commonweaith  vs.  MeChord  et  al,  343. 

6.  For  misdemeanors  of  the  same  kind,  differing  only  in  the  degree  of  guilty. 

and  of  punishment,  one  indictment  charging  divers  offenders  severaily^ 
may  be  maintained.     The  (  ommanwealth  vs.  MeChord  el  al.  343. 

7.  A  judgment  acquitting  several  defendanu,  charged  with  committing  aa 

offence  jointly,  will  not  bar  pmsecutions  against  each  one  charged  with 
part  of  the  same  offence  separately  committed  by  him.  The  Common'- 
wealth  vs.  MeChord  et  al.  343. 

JOINT  TENANTS,  AND  JOINT  OWNERS. 

See  Forcible  Entry  and  Detainer,  5.    Lien,  7.    Steam  Boat,  1,  3. 

JUDGMENTS. 

.  See  Bar  by  former  deeieion,  3.  Fraud,  6.  Juriidietion,  5.   New  Trial,  3.. 

JURIES  AND  JURORS. 

1.  The  right  of  peremptory  challenge,  in  penal  cases  (not  felonies)  extenda 
to  three  jurors,  as  in  cases  strictly  civiL  3  J.  J.  M.  149.  Pryor  vs.  The 
Commonwealth,  398. 

3.  Questions  to  be  decided  by  a  Jury— See  dseumpiii,  3.  PraeHee  in  SuitM- 
at  Law,  1,  3,8. 

JURISDICTION. 

1.  A  party  not  in  possession  cannot  maintain  an  original  bill  toqniel  his  ti- 
tle, or  compel  the  relinquishment  of  an  adverse  claim.  But  where  one 
in  possession  brings  his  bill  against  those  from  whom  he  derives  title, 
and  makes  others  also,  from  whose  claims  he  apprehends  danger,  de- 
fendanta-^requiring  them  to  interplead  with  his  vendors — the  chancel- 
lor will  take  jurisdiction  ^  between  these  defendants,  and  settle  the 
whole  controversy;  and  the  jurisdiction,  having  once  attached,  will  not 
be  taken  away  by  the  dismissal  of  the  original  bill;  a  decree  upon  any 
remaining  cross  bill,  will  be  effectual.    Harrieys,  Smith  ^e,  11. 

3.  The  authority  of  the  courts  of  chancery  to  decree  the  sale  of  the  real  es- 
tate of  infants,  extends  only  to  estates  descended  to  them.  Coger  vs. 
Coger,  370. 
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5.  Where  a  special  juriadicuon  is  given  by  statute,  the  record  must  show  m 
case  within  the  statute,  otherwise,  a  defect  of  jurisdiction  will  be  pre- 
sumed.    Coger  vs.  Coger,  370. 

4.  Chancery  cannot  relieve  against  a  judgment,  upon  the  ground  thai  the 

verdict  was  rendered  excessive  by  erroneous  deductions  of  the  jury, 
from  the  evidence:  a  new  trial  at  law,  is  the  only  remedy.  Pogue  vs. 
ShoUoell  4*0.  ^4. 

5.  Courts  of  equity  cannot  revise  judgments  at  law,  to  correet  nnjusi  or 

improper  verdicts.  The  remedy,  in  such  a  case,  is  to  be  sought  in  the 
Court  of  Appeals.  The  judgment  must  be  deemed  right  and  just  un- 
til It  is  reversed.     Cameron  vs.  Bell  4*c*  ^38. 

6.  To  authorize  a  proceeding  in  a  county  court,  for  the  partition  of  estate 

deseended,  among  the  heirs,  it  must  appear,  that  the  land,  being  with- 
in the  county,  is  within  the  jurisdiction  of  the  court.  Palmer  vs.  Pal" 
mer  and  Others^  890. 

7.  The  Court  of  Appeals  has  no  jurisdiction  of  any  criminal  or  j>enal  case 

in  which  imprisonment  may  be  imjM)sed.  An  indictment  fur  obstruct- 
ing a  highway,  at  common  law,  is  such  a  case.  A  writ  of  error  in  a 
cause  where  the  Court  of  Appeals  has  no  jurisdiction,  will  be  quashed. 
Gregory  v9.  The  C<nnmanv>eaUh,  417. 

8.  Case  in  which  there  is  an  allegation,  that  part  of  the  land  in  controversy 

lies  within  the  conventional  limits  of  Tennessee,  but  that,  not  being  ad- 
mitted, or  proved,  the  question  of  jurisdiction  &c.  which  might  arise, 
under  the  peculiar  circumstances  of  the  case,  are  merely  suggested — 
not  decided.  A  court  in  Kentucky,  could  not  partition  the  land  in  Ten- 
nessee, bat  would  probably  allot  to  the  complainant  his  whole  share  oat 
of  the  land  within  this  stale,  unless  the  parties  could  agree  upon  a  divi- 
sion.    Coles  4'C.  vs.  Woodson^  457. 

9.  The  courts  of  the  United  States  have  an  exclusive  maratime  jurisdiction, 

extending  as  far  as  the  tide  ebbs  and  flows.  Those  who  furnish  sup- 
plies &c.  for  vessels  io  foreign  ports,  or  in  a  state  where  the  owners  do 
not  reside,  have  liens  on  the  vessels,  which  they  may  enforce  in  a  court 
of  maratime  jurisdiction,  and  the  decree  binds  all  parties  interested. — 
Thome  vs.  Southard,  4*  e  eonoeno,  481. 

10.  A  steam  boat,  having  been  libelled  in  a  federal  court,  having  maratime- 
jurisdiction,  in  another  state,  and  that  court  having  directed  a  sa^e  of 
the  boat,  and  distributed  the  proceeds  among  various  persons  who  be- 
came parties,  and  established  claims  for  which  the  boat  was  liable;  and 
having  made  a  final  decree,  settling  the  respective  rights  of  the  owners, 
claimants,  and  mortgagees,  of  the  boat:  and  the  decree  being  pleaded 
in  a  suit  in  this  state,  this  court  presumes — nothing  appearing  to  the 
contrary — that  that  court  had  jurisdiction  in  rem,  and  of  all  the  mat- 
ters eoribraced  by  the  decree;  and  holds  it  conclusive,  and  final,  not- 
withstanding the  suit  here  was  previously  commenced  upon  some  of 
thf>  Rame  claims.     Thome  vs.  Southard,  4*  ^  eonverso,  483,  484. 

11.  The  appearance  and  answers  of  the  parties  will  enable  a  court  of  mara- 
time jurisdiction  to  proceed  upon  contracts  relating  to  a  vessel,  though 
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the  claims  are  not  such  as  to  give  jurisdiction  tn  rcwi.  ^homi  vs.  South'^ 
ardj  4*  «  cMiverso,  48S. 
13.  A  party  who  has  instituted  a  suit  to  sul^ect  a  vessel  or  boat,  to  sale,  to 
satisfy  demands  to  which  slie  is,  or  can  be  made,  liable,  cannot  trans- 
late the  litigation,  by  sending  her  toafbreign  port,  and  there  libelling 
her  himself.  But,  as  part  owner,  he  may  send  her,  in  her  accustomed 
trade,  to  a  foreign  port;  and  if  she  is  there  libelled  by  another  party, 
who  may  legally  subject  her  to  sale,  the  former  may  intervene,  and 
claim  his  share  of  the  proceeds;  and^to  prevent  theia  from  being  dis* 
tributed  entirely  toothers — may  bring  in  all  hi$  claims  upon  the  vessel 
or  boat,  and  thus,  in  effect,  transfer  the  jurisdiction,  rendering  his  first 
suit  nugatory,  and  subject  to  dismissal.  Thofiis  vs.  Southard,  4*  e  eon- 
ver»o,  484. 
See  Practice  in  Chancery,  5, 10,  98.    Powers,  4. 

LANDLORD  AND  TENANT. 

1.  Neither  tenant  nor  sub-tenant  can  legally  attorn  to  any  claimant  of  the 
land  but  the  lessor  under  whom  he  entered.  Edwards  vs,  Randall,  100. 
But— 

3.  AAer  the  expiration  of  the  term,  the  landlord  may  have  a  warrant  of  for- 

cible detainer  against  any  one  in  possession;  or  he  may  make  a  peacear 
ble  entry,  and  having  done  so,  may  lease  the  land  to  the  sub-tenant-^ 
who  will  thereby  be  excused  from  restoring  the  possession  to  his  first 
lessor;  unless  he  was  bound  to  do  so  by  express  covenant— for  breach 
of  which  an  action  is  the  only  remedy.  Rid,  100. 
S,  A  tenant  may  sell  his  goods  and  chattels  during  his  term,  by  sale  abso^ 
lute,  or  by  mortgage;  and  they  will  not  thereafler  be  liable  to  the  land- 
lord's distress,  although  they  remain  upon  the  demised  premises.  Sny- 
<iervs.  H»«,  204. 

4.  Case  of  the  sale  of  a  field  of  growing  corn— first  under  a  fiere  facias, 

then  under  the  landlord's  distress  &c.  Craddock  vs.  BiddUsbarger, 
305. 

5.  The  landlord  has  a  lien  on  the  goods  and  chattels  belonging  to  his  tenant^ 

and  found  upon  the  rented  land,  for  one  year's  rent,  or  what  less  may 
be  due;  and  the  officer  who  levies  a^ertf  facias  on  them,  having  notice 
of  the  landlord's  claim,  is  bound  to  pay  or  tender  to  him  {or  his  agent,) 
such  arrears  of  rent;  and  should,  thereupon,  take  and  sell  enough  of  the 
tenant's  property  to  pay  both  demands.  Craddock  vs.  Riddlesbarger, 
S07. 

6.  The  immediate  landlord  only,  has  a  lien  upon  the  goods  &c.  of  his  ten- 

ant: it  does  not  extend  to  a  sub-tenant's  goods.  Craddock  vs.  Rid' 
dlesbarger,  309. 

7.  Where  a  tenant  disclaims  holding  under  the  landlord  from  whoip  he  re- 

ceived the  piissession,  and  attorns  to  a  stranger— the  attornment  being 
Toid  in  law,  does  not  operate  as  a  disseizin  of  the  landlord.    He  may, 
however,  elect  so  to  consider  it,  and  bring  his  action  for  a  disseizin.— 
Bhte  ei  al.  vs.  Sayre,  313. 
See  Rent,  1%  IS. 
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1.  Where  there  is  i  BotkeUting  right  of  entry,  noder  the  elder  grmnt,  there 
can  he  no  recovery  by  those  claimiDg  vnder  the  junior  grant.  Jonef 
vs.  Chileiy  34. 

3.  Quit  reDt9  and  all  reservations  and  conditiops  in  grants  of  land  fronn  the 

crown  of  Great  Britain  were  abolished  by  an  act  of  Virginia  of  17T7, 
and  of  Kentucky  of  1796:  such  grants  are  not  affiscted  by  a  failure  to 
pay  such  rents,  or  comply  with  such  conditions  or  reservations^  IVy, 
Vmj^han  et  tU.  vs.  Smith  et  al,  38. 
9.  An  estate  in  land  does  not  pass  by  fmneupathe  will.  Pahntr  vs.  Palmer 
and  Otheri,  890. 

4.  A  pendente  lite  purchaser,  and  the  purchaser  of  the  legal  title  to  an  es- 

tate, with  notice  of  an  outstanding  equity,  do  not  stand  upon  precisely 
the  same  footing.  The  former  is  absolutely  concluded  by  the  decision 
of  the  pending  suit— which  might  otherwise  be  rendered  nugatory  by 
alienations  of  the  estate;  and  if  the  suit  be  not  prosecuted  socces^fully, 
the  purchaser  is  not  affected  by  it;  it  does  not  operate  as  notice  to  him. 
The  latter  acquires  the  legal  title  by  his  purchase,  and  can  only  be  dn 
vested  of  it,  by  a  suit  upon  the  equity  of  which  he  had  notice,  and  a 
decree  against  him.     Wati9n  vs.  IVihon,  408. 

5.  Whether  a  Ks  pendem  purchaser  acquires  a  title  that  remains  with  him, 

notwithstanding  the  termination  of  the  suit  against  his  right,  requiring 
another  suit  again$t  Asm,  to  divest  him  of  the  legal  title:  or  whether 
his  title  is  absolutely  void  and  of  no  effect,  is  a  question  (of  no  great 
importance)  not  known  to  have  been  decided.  This  court  incline  to 
the  opinion,  that  such  a  title  is  absolutely  void.  Wateon  va,  WiUony 
409. 
See  Jlientj  1 .  Co^eyaneeSf  1 .  Diligenee,  1 ,  2,  3.  Rescisium  of  Con- 
traetSy  3.    Limitatiow.    Pouestion, 

LIBEL — in  a  court  of  admiraUy. 
See  Lf'en,  8,  9.    Steam  Boat,  3. 

LIBERUM  TEJ^EMKNTUM. 

See  Treepaes,  1. 

LICENSE— to  Keep  Tavern. 
See  Taverm, 

LIEN. 

1.  If  the  vendor  of  lai!4  |iolds  a  note,  with  an  equitable  Hen,  for  the  pur- 

chase money,  his  assignment  of  the  note  carries  the  equitable  lien  with 
it.    Edwards  vs.  Bohannon,  99. 

2.  The  immediate  landlord  onhj^  has  a  Hen  upon  the  goods  &c.  of  his  ten- 

ant: it  does  not  extend  ta  a  sub-tenant's  goods.    Craddock  vs.  Bid- 
'  dletharger^  209. 

3.  The  lien  for  rent  is  only  for  the  year  last  preceding  the  levy.   Craddock 

vs.  Eiddlesbarger,  209. 

4.  It  is  a  rule  of  the  comman  law,  that  goods  in  the  custody  of  ibe  law,  (ta- 

ken, in  execution  &c.)  are  not  subject  to  distress  for  rent;  and  neither 
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the  statute  8  Anne,  nor  any  statu  f^' of  Kentucky,  have  esaentiany  ohang* 
ed  this  rule,  f  hnni^h  they  gfive  a  new  remedy;  requiring  the  creditor  who 
has  a  levy  made  on  a  ienmU*$  foods  Ice,  to  pay  the  landlord  his  rent  in 
arrear,  ndit  exreeding  one  year;  and  rendering  the  officer  who,  with  no* 
ti^e  of  the  landlord's  claim,  makes  such  levy,  itaUe,  if  he  proceeds  to 
sell,  without  satisfying  the  rent  claim.  So  far  only  does  the  lien  ex- 
tend; it  does  not  afli*ct  the  title  of  the  purchaser  at  the  execution  sale. 
The  remedy  is  against  the  creditor  and  officer.  Craddoek  vs.  Riddlf^ 
harger^  S09. 

4.  A  suit  to  subject  an  equiuble  «sUte  to  the  satisfaction  of  adebt,  creates 

a  lien  upon  the  estate,NU)mmefncing  with  Ihe  institution  of  the  suit,  and 
overreaching  all  subsequent  conveyances  and  levies.  fltai$€nYu.  Wilr 
•on,  410. 

6.  A  6ofia  fide  creditor,  holding  a  nortgage  to  secure  his  debt,  which  is  not 

recorded,  but  upon  which  he  has  instituted  a  suit,  in  rem^  will  be  pre* 
ferred  to  an^aher  creditor,  or  a  purchaser,  who  acquired  a  lien,  or  pur* 
-chased,  af>er  the  commencement  nf  the  mortgagee's  suit;  for  the  suit 
gives  a  lien  independent  of  the  mortgage.  The  party  purchasing,  or 
taking  a  Ken,  while  the  suit  is  pending,  takes  it  eum  eiiere,of  subject  to 
the  complainant's  claim.    Thom$  vs.  Sovihardj  4*  «  cofiverto,  480,  4S1. 

7.  One,  of  two  owners  of  a  steam  boat,  files  a  bill  against  the  other,  to  pre- 

vent him  from  selling  his  shave,  to  enforce  a  mortgage  on  it,  and  sub- 
ject the  boat  to  a  reimbursement  of  his  own  advances,  and  the  claims 
of  other  creditors:  he  can  maintain  his  suit  for  this  object,  and  have  a 
final  settlement  of  all  transactions  connected  with  the  joint  ownership; 
and  the  lU  pendenM  gives  the  complainant  an  equitable  lien,  of  which 
he  cannot  be  divested,  by  any  subsequent  levy  or  sale.  TAoflM  vs. 
StnUhard,  4*  «  coneerso,  480. 

^.  The  courts  of  the  United  States  have  aa  exclusive  maratime  jurisdiction^ 
extending  as  far  as  the  tide  ebbs  and  flows.  Those  who  furnish  sup- 
plies &c.  for  vessels  in  foreign  p(>rt%  or  in  a  state  where  the  owners  do 
not  reside,  have  liens  on  the  vessels',  vrhkh  they  may  enforce  in  a  court 
off  maratime  jurisdiction,  and  the  dectee  binds  all  parties  interested. — 
Thonu  vs.  Sauihardt  4*  <  conv^rso,  4SI. 

^,  Whenever  a  vessel  or  boat  is  libelled,  all  parties  having  claims  for  which 
she  is  liable,  may  intervene,  mnd  have  decrees  Cor  their  rightful  shares 
of  the  proceeds.     TAoms  vs.  8<nUhardf  4*  «  oonteno,  483. 
See  Aescif nofi  of  Con(r«cU,  2.  . 

LIMITATIONS. 

1.  There  is  no  statute,  nor  any  aaalogous  principle,  limUing  the  time  withia 
which  judgments  may  be  amended.  Ii  may  he  done  at  any  time  while 
the  judgment  remains  in  force.    jRoman  vs.  CaldweWi  Heir$,  SO. 

5.  The  possession,  to  liar  an  adverse  entry,  by  time,  must  be  continued — 

uninterrupted :  for  the  law  will  not  alk>w  that  time  is  progressing  against 
«  claimant,  when  he  can  find  no  occupant  on  the  land,  to  bring  suit  «^ 
gainst.    Jone$  vs.  CA»/m,  91. 
Vol.  U.  67 
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$.  The  posaessioD  acquired  under  a  habere  faeitu  upon  a  jadgment  io  efpcN 
ment,  has  relation  back  to  the  oommencpment  of  the  suit;  and  the  time 
between  that  and  the  executJon  of  the  habere  faeia$  (though  the  extf- 
'  ention  has  been  long  delayed  by  injunction,  or  otherwsc*,)  cannot  be 

counted  to  make  up  twenty  years  of  adrerse  possession.  Jone$  vs. 
ChiUe,  9S. 

4.  Executors  being  directed  to  sell  land  of  the  tes(ator — the  will  being  silent 
as  to  the  time  within  which  the  sale  is  to  be  made — the  power— the  time 
for  exercising  it  depending  upan  reason  and  conscience-— is  not  loat  by 
mere  lapse  of  time,  (seventeen  years  in  thiscase.)  But  the  heirsorde^ 
yioees  may  ob^C,  and  prevent  the  sale,  after  an  unreasonable  delay.— > 
Mildrou'e  Heire  vs.  F09U  Heir$  4-c.  88. 

6.  If  a  decree  is  made  requiring  executors  to  sell  land,  as  directed  by  the 
will,  the  omission  to  comply  for  a  long  time,  (six  years,)  does  not  in- 
validate the  power.  But  the  testatorV  intentions  must  be  observed, 
and  if  he  has  limited  a  time,  and  that  has  passed,  the  power  is  gone — 
the  chancellor  cannot  revive  it>  J^tUdrow't  Heire  vs.  FoxU  Heirs 
4-c.  89. 

6.  The  savings  in  the  second  section  of  the  limitation  law  of  1814,  have  no 

application  to  the  seven  years  law  of  1800.  Neal  et  al.  vs.  Robertson 
et  al.  87. 

7.  Question,  upon  the  effect,  afler  discoverture,  of  the  statute,  on  the  rights 

of  the  feme,  under  a  grant  to  her  during  coverture;  not  decided.  Neai 
et  al.  vs.  Robertson  et  al.  89. 

8.  F  purchases  500  acres,  and  S  SOO  acres,  of  a  certain  preemptien— their 

purchases  independent  of  each  other.  They  both  ester  upon,  possess 
and  hold  their  respective  purchases;  but  the  entry  proves  invalid— their 
titles  bad.  S,  however,  had  purchased  a  paramount  title,  that  covers 
his  own  and  F's  land;  and  files  his  bill  to  recover  the  500  acres,  by  vir- 
tue of  his  later  acquired  title:  if  F,  (or  those  claiming  und<er  him,)  has 
'had  twenty  years  possession,  or  an  actual  residence  on  the  land  for  se- 
ven yearst  the  statutes  of  limitations  protect  him  to  the  extent  of  hie 
claim.  The  doctrine,  that  where  two  occupy  the  same  land,  claiming 
it  under  different  titles,  the  law  considers  that  he  who  has  the  better 
title  has  the  exclusive  possession,  does  not  appfy.  8miih*s  Heirs  vs. 
Frost's  Devisee  4re.  146. 

9.  The  act  of  limitations,  barring  the  right  to  recover  a  slave  ailer  an  ad« 

verse  holding  for  five  years,  saves  the  rights  of  infants  for  five  year* 
after  they  attain  to  full  age.    Merrill  vb.  Tevis,  164. 

10.  An  actual  residence  upon  the  land,  is  indispensable,  to  ensure  to  fbe  oc- 
cupant, the  protection  of  the  act  of  1809,  for  the  speedy  adjustme-at  of 
land  claims— 'Uhe  seven  years  law:"  so  decided,  often  and  invariably. 
But  the  precise  meaning  of  the  terms  ^'settlement"— ^'settle,"  as  used 
in  that  act — what  possessions  the  former  term  may  include— has  never 
heen  heretofore  determined  by  this  court.  Davis  vs.  Your^,  300. — 
Judge  Underwood  thinks  former  decisions  have  defined  and  fixed  thr 
masning  of  the  termSr  818. 
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11.  Review  of  various  cases,  upon  the  seven  years'  law,  with  reference  to^ 
the  question,  whether  the  act  applies  when  the  dwelling  house  of  the- 
settler  is  not  upon  the  part  of  the  land  adversely  'elaimtd— none  of 
which  cases,  (as  the  majority  onderatand  them)  contain  any  decision, 
or  intimation,  that  ihe  act  is  to  he  so  restricted  in  its  operation.    An« 
derson  ts.  Turner,  S  Mar,  191 ,  first  examined..  Dani$  vs.  Yeungy  800. 

13.  Miller  et.  Humphreys,  3  .Afar.  446,  and  Hite's  heirs  e«.  Shrader,  S  LUi. 
445,  examiied.    Krid^  $03. 

IS.  The  houndaries  of  a  settler's  ehim^  and  ef  his  aeihud  settlemeni,  may  he 
different.  But,  as  far  aa  permanent  iropiovemenia  have  been  made  and 
used  by  a  bona  JUfe  settler,  in  connection  with,  and  subservient  to  his 
residence,  and  within  the  limits  of  the  claim  under  which  he  settled — . 
so  far  his  "settlement"  extends;  and  if  nieA  improvements  extend  into 
an  adversary  claim^he  muet  he  deemed  a  settler  thereon;  and,  by  add- 
ing to  his  iroprovemeats,  he  may  enlarge  his  settlement ;  and,  when  he 
thus  encroaches  upi)n  an  adversary  claim,  within  the  limits  of  his  own» 
he  will  be  deemed  a  ''settler"  upon  the  interference  from  the  time  of 
the  encroachment— when  the  statute  begins  to  run,  and,  aAer  seven 
years,  afibrds  its  protection.    Dwi$  vs.  Youngs  303% 

14.  Judge  Underwood,  dissenting, .is  of  opinion  that,  the  firat  entry  of  the 
settler,  with  title,  or  his  acquisition  of  title  after  entry,  are  the  only 
points,  at  which,  the  computation  of  time  can  commence.  Rid,  313-14. 

15.  To  constituie  an  actual  settlement  upon  land,  to  which  there  is  an  ad- 
verse, interfering  claim^  the  dwelling  house  of  the  settler,  or  some  of 
the  improvements  connected  with  it,  must  be  ifiofi  the  lap:  otherwise 
the  adverse  claimant  has  no  cause  of  action,  and  his  right  will  not  be 
affected.  But  whenever  the  settJer  encroaches  upon  the  lap,  it  ope- 
rates as  notice  to  his  adversary;,  who  may,  then  bring  his  suit^  and  i£ 
he  fails  to  do  so,  for  seven  years,  ha  will  be  Wrred.  Daois  vs.  Youngs 
306. 

16.  Review  of  cases  supposed  to  conflict,  with  the  interpretation  given  in 
this  opinion,  to  the  seven  years'  law:  vie.  Bodleye#.  Coghill*s  heirs, 
308.  Hog  vs.  Perry,  308.  Smith  e«.  Nowells,  309.  May's  heirs  vs. 
Jones  &c.  310 — and  conclusion  that  ihe  cases  of  Hite's  heirs  e#.  Shra- 
der, Miller  vs.  Humphreys,  and  Smith  vs.  Nowells,  favor  the  construc- 
tion now  given  to  the  act,  while  there  is  no  ease  containing  even  an  in- 
timation, conflicting  with  it.    Davis  vs.  Young,  308-10. 

17.  Judge  Underwood'e  view  of,  and  conclusion  upen,  the  cases  mentioned 
in  the  last  note,— in  his  dissent— iM,  820^  Hia  remarlca  upon  the  case 
of  Hite's  Heirs  vs.  Shrader,  323. 

18.  Where  diffi;rent  settlers,  under  interfering  claintis  to  the  same  land,  have 
improvements,  united  with  their  reaidencea,  upeft  the  lap,  and  the  pos- 
session of  neither  has  been  interrupted  by  the  other,  within  seven  yeara 
— the  extent  of  the  possession  of  each  will  dependon  hia  title  and  other 
fhcts  to  be  proved.    Davis  vs.  Young,  310.. 

19.  Requisites  of  the  seven  years'  law,  to  enable  a  settJer  to  avail  himseir 
of  ite  protection— stated  by  Judge  Underwood.  Davis  yn.  V^ung,  313^ 
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SO.  Case  apo»  Ike  act  of  1809  for  the  speedy  adjastment  of  iaod  elaims  &c. 

"the  seven  years'  law."    Harruim  vs.  MeDaniel^  943. 
9K  Doetrines  heretofore  $eitUdt  viz. 

].  One  who  entered  on  land,  intending  tn  take  possession  of  the  eotire 
tract,  no  part  of  which  was  then  held  adverse ly,  is  in  possession  to  the 
extent  of  his  claim — 

i^  An  aekud  possession  san  be  divested,  hut  hy  an  adverse  aeUml  entry 
— not  by  a  constructive  entfy :  hence,  wherr  there  are  conflictiDg  claims^, 
and*  the  owner  ofthem^nor  enters  on,  and  takes  possession  of,  t-he  lap, 
a  subsequent  entry,  under  the  better  title,  upon  the  interfering  tract, 
but  not  on  the  lap,  will  not  oust  bim. 

S.  Where  the  hoUer  of  the  superior  title  enters  on  the  land,  tbougb 
Bot  oq  the  lap,  bis  possession  being,  by  construction,  coextensive  with 
bis  claim,  a  subsequent  entry,  under  the  inferior  title,  ousts  him  so  far 
.  only,  as  he  is  encroached  upon  by  actual  enclosures.— And 
The  foregoing  principles  apply  as  well  to  actual  settlers,  claiming  pro* 
tection  under  the  ^'aeven  years  law" — act  of  1809,  n»  to  those  pnitected 
by  the  previoos  acts  of  limitation.    Harriion  vs.  MeDamel^  848. 

33.  The  actual  settler  is  protected,  by  the  act  of  (809,  in  the  title  and  pos- 
session of  land  of  which  he  has  had  oontinaed  possesfton,  according  to 
the  above  established  doctrines,  fbr  seven  yeacs;  but  the  protection 
does  not  extend  to  land  of  wMck  he  has  never  been  so  possessed.— His 
entry  and  settlement,  under  an  inferior  title,  will  not,  beyond  his  actual 
enclosure,  oust  an  adversary  who  had  made  a  prior  entry,  and  acquired 
a  constructive  poesessiqo,  ander  a  better  title;  nor  will  the  act  protect 
such  subsequent  settler's  claim,  against  snch  better  title,  or  bar  the 
right  of  entry,  or  of  action,  under  it,  beyond  his  actual  enclosure. — 
Harruon  vs.  MeDaniel,  850. — Judge  Underwood  is  of  a  difierent  opin- 
ion.   855-63. 

38.  Every  order  or  decree  mttde  in  a  chancery  cause,  which  decides  upon, 
and  settles  the  rights  of  the  parties,  as  to  any  particular  matter,  is  so 
far  final}  an  appeal  or  writ  of  error  may  be  prosecuted  upon  it— al-« 
though  the  suit  remains  in  the  court  below,  for  other  matters  in  the 
bill  to  be  adjudicated  upon;  and  the  time  to  bar  a  writ  of  error  upon 
any  snch  order  or  decree,  is  to  be  computed  from  it$  date — not  from 
the  date  of  the  last  decision  in  the  cause.  BmUon  and  Wife  vs.  Ctmn^ 
beW$  HHr$  4-e.  433. 

34.  The  joint  right  of  husband  and  wife  to  a  writ  of  error,  is  not  saved 
iVorn  the  bar  by  time,  by  the  coverture.  Bofildn  and  Wife  vs.  Cmnp- 
beW$  HHre  ^e.  433. 

35.  Nonresidents  were  excepted  from  the  statute  limiting  personal  actions, 
nn^l  they  were  placed  on  the  same  footing  with  residents,  by  the  act 
of  1838;  and  the  computation  of  time  against  a  party  who  has  never 
been  in  the  state,  cannot  be  carried  back  beyond  the  date  of  that  act. 
FaU  vs.  BoTT^  and  Wife,  436. 

36.  The  savings  in  favor  of  nonresidents,  in  the  statute  of  limitations,  hav- 
ing been  repealed  by  the  act  «f  1838,  it  may  well  be  doubted,  whether 
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the  chancellor  should  now  place  them  on  any  better  fuotitig  than  reaU 
dents.    HurU  ^c,  vs.  Formanf  471. 

37.  A  complainant  in  chancery,  seeking  to  enforce  a  demand  of  more  than 
twenty  years  standing,  must  account  for  his  delay,  and  show,  by  ex- 
plicit averments  tfi  ht$  biUt  such  facis,  as  will  rebut  the  presumption 
of  payment  arising  from  lapse  of  time.    Hunt  4*6.  vs.  Fomum,  471. 

S8.  In  case  of  a  bond  and  mortgage,  the  presumption  of  payment,  from  lapse 
of  time,  cannot  be  rebutted  by  showing  the  insoloenafof  the  debtor;  for 
as  to  the  mortgagee  and  hia  debt,  the  debtor  is  not  insolvent;  because  the 
creditor  could,  at  any  time,  resort  to  the  mortgaged  premises,  for  pay- 
ment.   }hmt^^v9.F&rmamy47l.    But,  see— 

29.  Dissenting  opinion,  of  the  Chief  Justice,  that  the  continued  absence  of 
the  creditor  from  the  state,  or  the  insolvency  of  the  debtor — facta  which 
he  conceives  are  sufficiently  alleged  and  proved  in  this  case — are  either 
of  them  sufficient  to  rebut  the  presumption  of  payment  arising  from 
lapse  of  time;  and,  that  the  presumption  of  nettpayment,  arising  from 
the  debtor's  insolvency,  is  not  rebutted,  but  rather  confirmed,  by  the 
existence  of  a  mortgage  to  secure  the  debt.  Ilnd,  473. 
See  Ir^unetioru^  3.     Gift^  1. 

LINES  AND  CORNERS. 
See  Boundaries,  1. 

LIS  PE^DEJ^S. 

See  Land  Title$,  4,  5.    DiUgenee^  l^  3,  9.   Lien,  6,  7.    Jwrkdidion,  13« 

LOCATOR. 

Seef^KiCy,  1. 

LUNACY  AND  LUNATICS. 

\.  The  terms  "of  unsound  mind"  or  *^mm  eompo$  mentii^*  imply  a  total 
deprivation  of  reason,  idiocy,  lunacy,  or  any  other  description  of  mad- 
ness.   «dnne  Jenkim  vs.  Jenkifu*  Heirs,  103. 

3.  A  person  of  unsound  mind  can  not  be  married.  The  performance  of  a 
marriage  ceremony  and  continued  cohabitation  till  death,  with  one  in 
that  condition,  will  not  constitute  a  legal  marriage;  nor  give  claim  to 
dower,  or  courtesy,  in  his,  or  her,  estate,  dnne  Jenkiiu  vs.  Jenkins* 
Heir's,  103. 

3.  A  lunatic  makes  a  deed,  and  afterwards,  when  sane,  conveys  the  same 

land  to  another  grantee:  though  the  first  deed  irnot  absolutely  void» 
the  subsequent  grantee,  because  of  the  privity  of  contract  between  him 
and  the  lunatic,  may  avoid  it.    Catgs  4*e.  vs.  Woodson^  454. 

4.  A  decree  cancelling  a  sale  made  by  a  lunatic,  in  a  suit  in  which  his  ven- 

dee was  not  before  the  courts  does  not  bind  the  latter.  Gates  4-e.  vs, 
Woodson,  454. 

5.  Upon  a  bill  against  a  lunatic  in  cnstody  of  a  committee,  service  of  pro- 

cess,  upon  the  committee  is  sufficient;  it  is  not  proper  to  subpoena  the 
lunatic  himself.    If  the  committee  is  a  co-defendant^  and  before  tha 
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cow  in  his  own  right,  he  has  sufficient  aoikit  to  defend  fiv  the  luna- 
tie.  Where  the  committee  is  personally  interested  in  the  suit,  tfa«  ap- 
pointment of  a  guardian  ad  /t/em  for  the  lunatic,  is  proper.  Caiew  i'C. 
vs.  Woodsorij  45$.  The  decree  was  for  land,  the  legal  title  to  which 
was  in  the  lunatic.  Judge  Underwood  thinks  the  decree  as  to  him^  was 
ifoid.    Ibid,  468. 

MALICIOUS  PROSECUTION. 

See  Efndenee^  39. 

MAHATIME  JURISDICTION. 

'  See  Junsdietion,  9, 10,  11.    Partie$  to  SuUs  in  Chtmcery^  10. 

MARRIAGE. 

2.  A  person  of  unsound  mind  eannot  be  married.    The  performance  of  a 

marriage  ceremony,  and  oontinued  cohabitation  till  death,  with  one  in 
that  condition,  will  noi  constitute  a  legal  marriagt*,  nor  give  claim  to 
dower,  or  courtesy,  is  his,  or  her,  estate.  Anne  Jenkins  vs.  Jenkins 
heir$t  105. 

3.  Where  a  claim  or  defence  depends  upon  the  question,  whether  a  person 

was  of  sound  or  unsound  mind,  at  the  time  of  his  marriage,  it  is  noi 
necessary  that  there  should  have  been  a  decree  of  nullification  in  his 
life  time  :  the  question  may  be  made  and  decided  in  a  suit  for  dower,  foe 
distribution,  or  the  like.    Anne  Jenkins  vs,  Jenkins  heirs,  105. 

MASTER  And  apprentice. 

1.  A  covenant  lo  teach  an  apprentice  aa  art  and  mystery,  binds  the  cove- 
nantor to  make  him  as  good  a  workman  in  the  trade  as  those  generally 
are  who  have  regularly  learned  It.  If,  however,  the  apprentice  is  so 
deficient  in  capacity  as  not  to  he  able  to  learn  the  trade,  this  will  excuse 
the  roaster  :  but  if  such  excuse  exist,  it  is  for  him  to  aver  and  prove  it . 
it  will  not  be  presumed  in  the  absence  of  proof.  Barger  vs.  Cal(C 
wU,  131. 

S.  Where  a  lad  isi  apprenticed  to  learn  a  trade,  and  the  indentures  stipulate- 
•that  the  master  shall  teach  him  the  art  and  mystery  4*0..  it  is  not  enough 
that  he  merely  affords  him  sufficient  opportunity  and  instruction  to  en- 
able him  to  learn  it ;  it  is  the  further  daty  of  the  master,  not  to  leave 
the  apprentice  ta  follew  his  own  inclinations,  but  to  endeavor  to  keep 
him  in  correct  habits  generally,  and  take  care  that  he  applies  himaeif  to 
learn  the  trade.  Barger  vs.  Caldwell,  193. 
See  Pleas  and  Pleading, 

MEETFNG  HOUSES.    ' 

1.  The  act  of  1914  (2  Dig-.  1057.)  which,  authorizing  trustees  to  hold  the 
land  on  which  assnciationa  of  christians  erect  their  houses  of  worship, 
limftR  the  quantity  they  may  thus  hold,  to  four  acres — does  not  prohib- 
it any  relisfi'ms  society  from  acquiring  and  holding  property  in  other 
modes,  independent  of  the  act.     Oass  andBonta  vs.  Wilkite  ^e.  184^ 
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MISTAKES. 

'  1.  Iq  the  absence  of  proof  of  fraud,  or  of  mistake  in  JrHwinif  a  eontraci, 

'  'or  snhs^Qpnt  modificatioa  of  its  technical  import — a  written  contract 

^  must  have  Hie  same  effect  in  chancery,  as  at  law-— parol  testimony,  to 

ch?«n|re  its  effect,  beinff  inadmissible.     Harriton  vs.  Talbot,  359. 
'  5L  In  Virginia,  it  has  been  decided,  that,  where  a  very  great  difference  (Si 

per  cent.)  has  been  discovered,  between  the  actual ^ud  the  estiaMUed, 
qnantity  of  land  sold  in  the  gross,  the  contract  nay  be  presmned  to 
have  been  founded  on  a  gro$s  mistake  as  to  quantity,  and  the  injured 
party  may  have  relief  in  chancery.  And,  also,  that  where  the  difiei«» 
ence  is  not  greater  than  a  purchaser  in  gros^  might  have  anticipated, 
there  can  be  no  relief.  HarrUon  vs.  Talboty  1159. 
S.  Rf>view  of  the  various  K^^ntucky  decisions  upon  alleged  mistakes  in  the 
qnantity  of  land  sok}. — Result,  that»  in  an  executed  isoBlract,  where 
there  has  been  a  gro$$  mistake  in  the  quantity  sold,  (or  ''more  or  less," 
the  complaining  party,  who  has  practised  no  fraud,  nor  any  culpable 
negligence,  nor  impaired  his  equity  in  any  other  way,  is  entitled  to  re-* 
lief  in  chancery.  And  the  condition  of  the  injured  party  is  still  more 
fkvourable,  where  the  opposite  party  comes  into  chancery  for  a  specif* 
ic  eosectttton-— for  then,  he  must  show  that  he  has  a  clear  right  to  xU 
equitably  and  conscieofiously :  otherwise,  he  will  be  led  to  his  legal 
remedy.  Rarnson  vs.  Talbot,  $60. 
4.  Every  case  of  a  sale  of  land,  upon  which  relief  is  sought  in  chancery/ 
on  the  ground  of  mistake  in  the  quantity,  must  depend  on  its  own  pe« 
cuHar  circumstances.  Harrison  vs.  TaXbot,  S66. 
See  WUli,  3,  9. 

MONEY. 

1.  The  term  money,  in  the  technical  sense  of  judicial  proceedings,  meantf 
nothing  but  gold  and  silver  coin.    Pry<tr  vs.  The  Commonwealth,  399/ 

MORTGAGES. 

1.  A  conveyance,  by  mortgage,  passes  the  legal  title  to  the  mortgagee ;  but 
if  there  is  a  possession  of  the  land  held  adversely  to  the  parties  to  the 
mortgage,  it  is  within  the  champerty  act  of  January  185M,  Mndvoid  ; 
and  therelbre,  does  not  destroy  the  mortgagors's  right  of  action  againsl 
the  tenants  in  possession.    Redman  et  al,  vs.  Sanders,  69. 

3.  Possession  by  a  mortgagor  is  not  per  se  fraudulent ;  nor  is  it,  in  gener^ 

al,  any  evidence  of  fraud  in  fact.    Snyder  vs.  Hitt,  304. 
$,  The  interest  of  a  mortgagor  is  not  sobject  to  distress  for  rent :  the  tfcta 
subjecting  equities  to  execution,  do  not  subject  them  to  distress.    iSr^- 
i;^V8.Ht<l,304. 

4.  A  mortgagee,  like  any  other  having  a  general  or  8|)ecilil  property  in 

goods  converted,  may  maintain  trover  for  the  converaton.    Buyder  vs. 
i  HitU  304. 

I  See  Limiiatimu,  38,  39.    Recording,  6.    Lien,  6. 

!  MORTMAIN. 

See  Chmritabte  Utes,  1. 
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NEW  TRIALS. 

1.  Motions  for  new  trials,  in  England,  are  made  and  decided,  before  jadg-- 
ment  is  entered.  In  this  state,  thpy  are  made  at  any  tiiiie  within  the 
term— before  or  a(\er  judgment  ;>-4ind  have  the  effect  of  suspending 
the  judgment  until  the  motion  is  disposed  of— in  the  same  or  at  a  fu- 
ture term.  Petitions  for  re-hearings  in  the  Court  of  Appeals,  have  the 
Hke  effect.     Tumer^s  administrator  vs.  Booker^  934. 

a.  A  judgment  suspended  by  a  motion  lor  a  new  trial,  is  not  final  <  no  writ 
of  error  lies,  nor  can  execntion  issae,  upon  it.  Turner^ $  adminigtrm* 
tor  vs.  Booker t  8S5. 

5.  A  motion  for  a  new  trial  is  a  mere  incident  to  the  suit :  not  a  separate 

action,  that  abates  by  the  death  of  the  mover ^  its  effects  continue 
«vithout  any  proceeding  bv  his  representative.  Upon  a  scire  fadm  to 
revive  the  judgment  against  his  administrator,  or  by  his  consent,  the 
motion  may  be  disposed  of.  Tymer^s  adminiitrator  vs.  Booker,  S3S. 
4.  The  death  of  a  defendant,  afler  judgment,  and  pending  a  motion  for  a 
new  trial,  does  not  abate  the  suit.  T\imer^»  administrator  vs.  Book- 
er,  336. 

6.  Where  a  verdict  and  judgment  are  rendered  for  excessive  damages,  or 

other  good  ground  for  a  new  trial  exists,  and  the  defendant  dies,  the 
new  trial  should  be  granted  to  his  administrator,  although  the  action  is 
one  that  does  not  survive,  and  will  be  destroyed  entirely  by  granting 
the  motion.  But  that  may  be  prevented  by  terms,  Tumer*s  admrn- 
istrator  vs.  Booker,  836,  338. 

6.  Grounds  for  a  new  trial  stated,  and  held  sufBcient.  Twmer^s  admims- 
irator  vs.  Booker,  33t. 

V.  Sickness— (Ae  consequence  of  drunkenness,  wiUnot  excuse  want  of  due 
diligence,  and  entitle  the  party  to  a  new  trial.  Twmer*s  admimshfts^ 
tor  vs.  JBooAr«r,  337. 

^.  A  new  trial  may  ie  granted  to  a  party  who,— though  he  failed  to  use 
due  diligence  himself— did  employ  an  agent  to  attend  to  the  suit,  who 
was  competent,  from  his  own  personal  knowledge,  to  show  cause  for  a 
continuance,  but  was  prevented  from  attending  in  time,  by  an  acctdent 
which  could  not  have  been  anticipated  and  guarded  agfainst  Turner's 
administrator  vs.  Booker,  338. 

9.  New  trials  may  be  granted  upon  conditions  which  will  prevent  injustice ; 
and  where  a  defendant,  in  an  action  that  does  not  survive,  has  died  pen- 
ding a  motion  for  a  new  trial,  the  condition  of  granting  it,  shonid  hb, 
that  the  first  judgment  should  stand  as  a  security  for  the  last.  IW- 
ner^s  administrator  vs.  Booker,  338. 
See  Evidence,  7. 

JfOJ^  EST  FACTUM.   * 

See  Practice  in  Suits  at  Law,  18. 

NONSUIT. 

1.  The  forfeiture  for  a  nonsuit,  is  50  lbs.  of  tobacco  :  the  act  of  '95,  which 
allowed  45«.  was  repealed  by  the  act  of  '96.  Warner  vs.  Smaih  aUd 
Hart,  423. 
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NOT  ES— promissory. 

1,  If  the  holder  of  a  nole,  or  bond,  alters,  or  adds  to  it,  wi'thont  the  conseht 

of  tlie  obligor,  he  destroys  its  efficacy — which  caa  never  be  restored 
withont  the  concurrence  of  ihe  obh'^or— erasing  the  alteration  or  addi- 
tion will  not  do  it.     Cotton  vs.  Edwards^  106. 

2.  Where  a  note  is  signed  and  delivered,  with  a  blank  leil  for  the  sum  pay- 

able to  be  inserted,  there  is  a  presumed  authority  for  the  holder  to  £11 
it  with  any  sum— unless  the  amount  is  limited  by  the  signer ;  and 
though  he  to  whom  the  note  is  first  delivered  be  restricted  by  the  di- 
rections of  the  signer,  as  to  the  sum  to  be  inserted,  yet  if  the  note 
comes  to  the  hands  of  another,  who,  without  notice  of  the  restriction, 
fills  the. blank  with  a  larger  sum,  the  obligor  will  be  bound  by  it. 
Bank  of  the  CommonweaUh  vs.  Curry ,  142. 
See  Bilk  of  Exchange,  S. 

NOTICE. 

J.  Upon  an  application  to  a  county  court  for  a  partition  of  estate  de^ 
scended,  among  the  heirs,  it  m4isl  be  shewn,  by  affidoMi,  that  such  of 
them  as  do  not  appear,  have  been  dtily  served  with  notice.  Pahner  vs. 
Palmer  and  Others j  890. 

2.  Upon  an  obligation  conuining  a  stipulation,  th^t  the  obligee  shall  do 
some  act  before  he  shall  enforce  payment,  no  suit  can  be  mamtained, 
until  the  act  is  done,  and  the  obligee  has  given  notice  of  the  perform^ 
aace,  on  his  part,  to  the  obligor  ; — which  notice  must  be  direct  and 
authentic  i  information  derived  by  the  obligor^  from  one  not  authoriz- 
ed or  requested  by  the  obligee,  to  give  it,  is  not  sufficient  notice. — 
Hodge*  vs.  Holemany  896. 
See  Service  of  Process,  8, 9.    Laud  TitUs,  4. 

JWDUM  PACTUM 

See  Bills  of  Exehangey  2. 

NUISANCE. 

1.  A  public  nuisance  may  be  abated  by  amy  body  ;  a  private  one  only  by 

those  injured  by  it.     OaUs  vs.  BUneoe  et  at.  158. 

2.  To  authorize  the  abating  of  a  nuisance,  the  thing  considered  such  must 

be  so  at  the  time  it  is  abated  ;— that  it  had  been  a  nuisance,  and  was 
likely  to  be  so  again,  will  not  justify  the  proceeding.  Oates  vs.  BHn- 
coe  ei  al.  158. 

S.  In  «ase  of  imminent  danger  of  a  nuisance,  it  may  be  prevented  by  an  in- 
junction.    Gates  VB,  Blineoe  et  al.  IM, 

4.  An  indictment  is  is  a  proper  remedy  against  one  who  haa  caused  a  com- 
mon nuisance.     Gates  vs.  BHneoe  et  al,  158. 

8.  Where  a  defendant  attempts  to  justify  the  act  for  which  he  is  sued^  by 
showing,  that  it  was  only  the  act  of  abating  a  nuisance,  the  jury  is  to 
decide  whether  the  nuisance  was  a  public,  or  private  one ;  and  if  the 
iatter,  whether  it  injured  the  defetfdant,  so  that  he  might  abate  it.  In- 
structions which  dtttegard  these  distinctions,  and  tell  the  jury  thac 
Vol.  II.  68 
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NUISANCE— continued. 

"\f  the  dam  was  a  nuisance,  the  defendant  had  a  right  to  abate  it/' 
cannot  be  sustained.     Gates  vs.  Blineoe  el  aL  158. 

6.  If  a  party,  in  abating  a  nuisance,  does  more  injury  to  another  than  was 

necessary  to  effect  the  legitimate  object,  he  is  liable  to  an  action. — 
Oate$  vs.  BHneoe  et  al  15S. 

7.  A  fence  in  a  road  is  a  nuisance,  at  common  law  ;  and  he  who  builds  it 

may  be  fined  and  imprisoned.     Gregory  ys.  The  CommonweaUh^  417. 

OCCUPANTS 

See  Champerty  i  4. 

OFFICERS — wh»  execute  law  process, 

1.  An  officer  levying  b  fieri  facias  on  a  tenant's  property,  roust  have  notice 

of  the  landlord's  claim  for  rent,  before  he  sells,  or  hh  will  not  be  liable 

for  it.     Craddoek  vs.  Riddlesbarger,  309. 
S.  If  the  officer  sells,  regardless  of  the  landlord's  lien,  he  is  liable  only  for 

the  npt  value  of  the  goods  &c.  sold.    Craddoek  vs.  Riddlesbarger,  5K)9. 
9.  Sheriffs  were  not  entitled  (before  the  act  of  1830)  to  half  commission  for 

levying  executions  on  goods  that  arc  afterwards  replevied  out  of  their 

hands.     Yantis  et  al,  vs.  Burditt  et  aL  257. 

4.  The  levy  of  a  junior  execution  upon  the  property  of  a  stranger^  is  no  in 

jury  to  the  plaintiff,  or  to  the  surety  of  the  defendant,  in  an  elder  exe* 
cution,  for  which  they  can  make  the  officer  liable ; — the  parties  to  the 
elder  must  show  that  the  property  sold  was  liable  to  it,  to  sustain  an 
action  against  an  ofRcer  for  misapplying  the  proceeds.  Statonetal, 
vs.  The  Commonwealh,for  (HU^  998. 

5.  An  officer,  who  with  a  temor  and  junior  execution  in  his  hands,  levies 

the  latter  first ;  in  consequence  of  which,  the  former  is  satisfied  by  a 
sale  of  the  property  of  a  surety,  is  liable  to  the  aurety,  for  damages, 
to  the  full  value  of  the  surety's  property  sold:  unless  the  defendant's 
effects  were  insufficient  to  satisfy  the  senior  execution ;  then  the  offi- 
cer is  only  liable  for  so  much  of  the  surety's  property  as  sold  for  the 
sum  the  effects  of  the  principal  brought ;  not  for  what  was  required  to 
make  up  the  deficiency — the  loss,  by  sacrifice,  if  any,  being  thus  cast 
upon  the  officer.  [Judge  Underwood  thinks  the  measure  6f  damages 
against  the  officer  is  the  proceeds  of  as  much  of  the  surety's  property 
as  was  wrongfully  sold,  without  regard  to  actual  value  and  sacrifice. — 
Staton  et  al,  ^s.  The  Commonwealth,  for  Gih,  399. 
See  Lien,  4.  Service  of  Process,  7,  8,  9.  Sales  under  Execution,  7. 
Attachments,  3. 

PARTIES— to  suits. 

I.  To  suits  in  chancery. 
1.  Parties  to  a  bill  in  chancery  who  have  not  appeared,  nor  been  sumnaon- 
ed,  are  not  bound  by  any  agreement  made  by  other  parties  who  do  ap- 
pear. An  agreement  that  the  answer  of  one  defendant  shall  be  taken 
as  the  answer  of  another  defendant  also,  can  only  be  the  agreement  of 
those  before  the  court,  and  will  not  authorize  any  decree  against  dc- 
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PARTIES,  to  suits^continued 

fendants  who  have  not  been  served  with  process— actual  or  constrac* 
live.    8ander$^  Heir$  vs.  Jetming$  and  Tnteman,  S7. 

3.  All  parties  to  a  cause  in  the  court  of  appeals^  continue  to  be  parties  in 

the  court  below,  when  the  cause  is  remanded,  and  need  not  be  summon^ 
ed.    MadUon^s  Ezecutor$  ^e.  vs.  WallaeeU  Executors  9ft,  69. 
9.  All  joint  defendants  lo  an  original  bill,  may  properly  unite  in  a  cross  • 
bill.    Madisan*$  Executors  4rc.  vs.  fVallaeeU  EixeetUor$  4*e.  64. 

4.  To  a  bill  (<)r  restitution  of  payments  made  under  ^n  ertoneous,  reversed 

decree— *the  creditor  having  died — his  executors,  if  he,  in  his  life  time, 
or  they,  after  his  death,  collected  any  part  of  the  money,  are  proper 
defendants ;  so  also  is  a  devisee  of  the  decree,  who  collected  part  of  it, 
or  his  executor  and  heirs  ;  so  also  are  all  the  heirs  and  devisees  of  the 
party  who  recovered  the  erroneous  decree.  MadUcnU  Execuiors  4*c. 
vs.  Wallace's  Executors  ^e,  64. 

5.  To  a  bill  to  subject  an  equitable  interest  in  land  to  the  payment  of  a 

debt,  under  the  act  of  1828,  or  the  lien  of  the  vendor,  the  holder  of  tha- 
legal  title  is  a  necessary  party.     Edwards  vs.  Bohannon,  98. 

6.  To  a  bill  filed  for-  the  purpose  of  setting  aside  a  will,  all  the  devisees  are- 

necessary  parties ;  and  so  is  the  execntor,  unless  he  has  refused  to  act. 
Vancleave  4*c.  vs.  Beam,  155. 

7.  No  decree  should  be  rendered,  even  in  an  amicable  suit,  unless  all  per- 

sons interested  are  parties.  A  want  of  indispensable  parlies  appearia(^ 
in  such  case,  this  court  directs  a  dismission,  unless  they  shall  be  made 
parties,  in  a  reasonable  time.  JHuldrow's  Executors  ^e,  vs.  Jtfii^ 
drow's  Heirs  4'C.  938. 

8.  Upon  a  bill  against  a' lunatic  ie  custody  of  a  committee,  service  of  pro- 

cess, upon  the  committee  is  sufficient ;  it  is  not  properite  subpoena  the 
lunatic  himself.  If  the  committee  is  a  co-defendant,  and  before  the 
court  in  his  own  right,  he  has  sufficient  notice  to  defend  for  the  luna- 
tic. Where  the  committee  is  personally  interested  in  the  suit,  the  ap- 
pointment of  a  guardian  ad  litem  for  the  lunattc,  is  proper.  Cates  ^e. 
Woodson,  455.  [The  decree  was  for  land,  the  legal  title  to  which  was 
in  the  lunatic.  Judge  Underwood  thinks  the  decree  as  to  him,  was 
wdd.    Rid,  459. 

9.  In  a  suit  to  establislvthe  complainant's  right,  and  have  partition  of  land, 

one  to  whom  the  complainant's  vendor  had,  while  a  lunatic,  sold  the 
same  land,  is  not  a  necessary  party  ;  nor  is  a  locator,  whose  interest  a 
defendant  held  under  a  decree  and  commissioner's  deed.  Gates  (jre. 
vs.  Woodson,  45%  4b$,  4b8. 
^  10.  Whenever  a  vessel  or  boat  is  libelled,  all  parties  having  claims  for 
which  she  is  liable,  may  intervene,  and  have  decrees  for  their  rightful 
shares  of  the  proceeds.  Thorns  vs.  Southard,  and  e  eonoerso,  489. 
See  Practice  in  Chancery,  7,  11.  Rescission  of  Contract,  %  4.  Equity, 
3, 9.    Executors  and  Administrators,  19, 15. 

II.  Parties  to  suits  returned  from  the  Court  of  JBppeals^-See  Service  of 
Process,  9. 

III.  Parties  to  Motions-^^oo  Executors  and  AdminiMtrators,  IS. 
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PARTITION  OP  LAND. 

1.  Upanaa  application  to  a  eoanty  courts  for  a  partition  of  estate- descend- 
ed, among  the  heira,  it  mast  be  shown »  by  affidtnit^  that  such  of  them 
aa  do  not  appear,  have  been  duly  served  with  notice.  Palmer  vs.  Pa^ 
mer  and  olhert^  S90. 

S.  To  authorize  a  proceeding  in  a  county  court,  for  the  partition  of  estate 
descended,  among  the  heirs,  it  must  appear,  that  the  land,  being  with- 
in the  county,  is  within  the  jurisdiction  of  the  court.  Paipner  vs.  Pal- 
mer and  otker$9  990. 

S.  The  purchaser  of  part  of  a  tract  of  land,  without  designation  of  his 
boundary,  cannot  take  choice  of  the  |uirt  he  will  have,  upon  partition. 
Impro9emeni$  should  be  regarded  in  making  the  allounenis.     Cate$  ^e, 
vs.  fFoodfon,  458. 
See  Juriiduiion^  8. 

PAYMENT. 

Presumption  of  Payment  from  lapse  of  Time— See  LimiloHone^  37,  38^ 
39_Seeaiso— <Se(-<#,  3. 

PENAL  OFFENCES. 

See  Roads,  1 ,  3.    Evidence,  31 .    Slatutee,  1 , 3. 

PRN'DEKTE  LITE  PURCHASER. 

See  Land  Titles^  4, 5,  6.    DiUgenee,  1,  3,  3.    Lien,  6. 

PERPETUITIES. 

See  8kaker$,  9. 

PLEAS  AND  PLEADING 

As  to  pleading  in  Chancery,  See  Practice  in  Chancery. 
i,  A  eeire  faeiae  to  revive  a  judgment  in  ejectment,  may  be  met  and  de- 
feated by  a  pllfta,  showing  that  the  demise  was  extended  by  an  ex  par- 
te order,  afler  the  judgment.     CogMl^  Heire  vs.  Bvrrias,  57. 

3.  The  giving  and  receiving  of  oue  obligation,  in  lieu  of  another,  the  par- 

ties to  which,  or  some  of  them,  are  dt^rent,  may  be  pleaded  as  an  ac- 
cord and  satisfaction.— The  transaction  must  better  the  conditi<m  of 
one,  or  both  parties  ;  if  it  leaves  them  as  they  were,  it  is  of  no  avail 
as  an  accord  and  satisfaction.  Btdlen  et  al.  vs.  McGiUieuddy,  90. 
S.  Indentures  of  apprenticeship  stating  that  the  apprentice  had  been  plac- 
ed in  custody  of  the  ipaster,  the  presumption  is,  that  he  so  remained 
during  the  term ;  and,  in  declaring  against  the  master  for  failing  to 
teach  him,  it  is  not  necessary  to  aver,,  as  the  performance  of  a  condi- 
tion precedent,  that  he  did  so  remain.  If  the  apprentice,  by  abscond- 
'  ing,  or  otherwise,  prevented  the  master  ftom  teaching  hira,  the  master 
must  show  that  defence  by  plea  and  proof.    Barger  vs.  Caldwell',  ISO. 

4.  In  trespass  for  taking  the  plaintifi^s  horse,  defendant  pleads  that,  he,  as 

constable,  levied  a  JL  fa,  on  the  horse  &c. ;  replication  that  plaintiff 
was  a  bona  fide  house  keeper  &c.,  and  the  horse  hfs  only  work  beast 
not  previously  levied  on  hy  emeeuHon  :  this  replication  is  bad  ;  for  it 
shows  that  the  plaintiff  had  other  horses  at  the  time,  whfch  may  have 
been  his  property,  though  they  hbd  been  levied  on.  Fiatdkner  vs. 
Bradley,Ul. 
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PLEAS  AND  TLEADITSQ— continued. 

5.  Special  pleas  of  non  est  factum  are  construed  with  peculiar  slrictness  : 
a  plea  of  that  description  that  does  not  show,  by  direct  alle^tions,  a 
state  of  fact  wholly  inconsistent  with  the  presumption  that  the  writing 
ia  the  act  and  deed  of  the  defendant— is  insufficient.  Bank  of  the 
CommomoeaUh  vs.  Curry ^  142. 

&  A  plea,  to  an  action  upoiv  a  note,  alleguig  in  general  terms,  that  it  was 
obtained  by  fraud  and  misrepresentation,  is  good,  without  stating  the 
particulars  of  the  fraud — which  had,  in  Aict,  better  be  omitted.  Rotg 
etal.  vs.  Braydon,  161. 

7.  Matter  in  abatement  that  might  have  been  pleaded  when  the  first  plea 

was  filed,  or  which  existed  before  the  last  continuance,  is  not  availa- 
ble at  a  subsequent  term.  But  a  former  plea  in  abatement,  or  in  bar, 
is  no  objection  to  filing  another,  alleging  matter  that  has  occurred  nnce 
the  Uut  eontinuanee.    Gtnnet  vs.  C(mti*$  Amt,  331. 

8.  A  conversion  by  a  wife,  is  a  conversion  to  the  husband's  use  :  and  he 

only  can  be  sued  for  it.  Where  the  conversion  was  bj  both  jointly, 
be  alone,  or  both  jointly;  may  be  sued.  If  they  are  |elned»  the  dec- 
laration m.ust  allege  that  the  conversion  was  (not  to  Met'r,  but)  to  hu 
use.    EitiU  and  Wife  vs.  Fort,  338. 

9.  A  count,  in  trover,  charging  a  conversion  by  husband  and  wife,  to  his 

use,  and  one  charging  a  conversion  by  the  wife  alooe,  may  well  be 
joined.    E»tiU  and  Wife  vs.  Fwt^  339. 

10.  If  there  be  one  count  good,  in  trover,  (though  the  others  may  be  bad,) 
it  will  sustain  a  general  verdiet.    E$tiXL  and  Wifi  vs.  Forty  989. 

11.  A  consideration  for  a  bill  of  exchange  is  implied,  and  need  not  be  averr* 
ed  in  the  declaration.    Early  vs«  MeCarty  A\%. 

13.  A  plea  of  fraud,  or  of  want  of  consideration,  to  an  action  on  a  bill  of 
exchange,  against  any  other  party  than  that  from  whom  the  plaintiiT 
received  the  bill^  must,  besides  averring  the  fraud  or  want  of  consid- 
eration, aver  that  the  plaintifi*  gave  no  value  for  it ;  or  that  he  bad  no- 
tice of  the  fraud,  or  notice  that  there  was  no  consideration,  and  the  bill 
not  drawn  (or  the  accommodation  of  the  payee.  Eariy  vs.  MeCart,. 
416. 

13.  Action  on  a  bond  to  several,  conditioned  that  certain  property,  involv* 
ed  in  a  suit  in  chancery,  shall  be  produced,  to  abide  the  decree  :  plea 
that  one  of  the  obligees  dismissed  the  suit,  so  ikr  as  he  was  concerned » 
and  obtained  no  decree,  is  bad.  If  there  is  no  such  decree  as  the  dec- 
laration avers,  issue  should  be  taken  on  the  averment.  (See  BtUaee^  3.) 
Blakey  4*e.  vs.  Blakey  et  at.  463. 

14.  Where  the  interest  and  cause  of  action,  of  two  or  more  joint  covenan- 
tees, is  several  and  not  joint,  each  may  maintain  his  separate  action  on 
the  covenant ;— and  if  the  several  covenantees  join  in  an  action  to  en- 
force the  separate  right  of  one,  the  misjoinder  is  fatal,  and  the  declara- 
tion bad  on  demurrer.    Blakey  4-c.  vs.  Blakey  et  oZ.  463. 

See  Matement  and  Hevtvor,  1,  3.    Indietmenlj  3.    Execuion  and  Ad* 
.  imnietraton;  1.    Trespass,  1.    Set^offf  1.    Release,  % 
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PLEDGE. 

See  Recordings  \ . 

POSSESSION,  o/Lanrf. 

.  As  to  possession  of  Slwes — See  the  next  title. 

1.  A  landlord  who  settles  a  tenant,  without  bounds,  is  in  possession  to  the 

extent  of  his  claim.  Bat  if  the  tenant  is  restricted,  by  meti^  and 
bounds,  to  a  part  only  of  the  land,  the  landlord's  possession,  by  ibis 
tenant,  is  in  like  manner  restricted.  So,  where  the  proprietor  of  a  tract 
sells  a  portion  of  it,  designated  by  metes  and  bounds,  and  the  vendee 
enters,  his  posi^ession,  de|)endin;  upon  the  quo  animo  of  his  entry, 
which  must  have  been  to  take  pos3e.(ision  of  his  own  land  merely,  is  re* 
stricted  to  his  own  boundaries,  and  has  no  effect  as  an  entry  upon,  or 
possessing  of,  the  rest  of  the  tract.    Jones  vs.  ChiUs,  33. 

2.  Where  oo-tenants  make  partition,  and  hold  their  shares  in  severalty,  if  a 

junior  patentee,  whose  claim  covers  the  whole  tract,  or  more  than  one 
of  the  shares,  makes  an  entry  upon  the  land,  his  p'issession  does  not 
extend  beyond  the  boundaries  oF  th«^  share  upon  which  his  entry  is 
made,  and  the  other  shares  are  unaffected  by  it :  (hr  one  co-tenant,  af- 
ter partition,  is  not  bound  to  protect  the  allotments  of  the  others. 
Jones  vs.  C&t7«<,  29. 
S.  A  claimant  cannot  avail  hfrnseir  of  the  possession  of  a  former  tenant 
whose  title  he  has  not  acquired.    Jones  vs.  Chiles,  SO. 

4.  The  possession,  to  bar  an  advers**  entry,  by  time,  must  be  continued — 

uninterrupted  :  for  the  law  will  not  allow  that  time  is  progressing 
acrainst  a  claimant,  when  he  can  find  no  occupant  an  the  land,  to  bring 
suit  against*    Jones  vs.  ChUes,  SI. 

5.  The  possession  acquired  under  a  habere  facias  upon  a  judgment  in  eject- 

ment, has  relation  back  to  the  commencement  of  the  suit ;  and  the 
time  between  that  and  the  execution  of  the  habere  facias  (though  the 
execution  has  been  long  delayed  bv  injunction,  or  otherwise,)  cannot 
be  counted  to  make  up  twenty  years  of  adverse  possession.  Jones  vs. 
Chiles,  S2, 

6.  If  two  ejectments,  by  different  plaintifPs,  with  different  titles,  are  pend- 

ing at  the  same  time,  against  the  same  tenants,  who,  unconnected  witii 
either,  hold  adversely  to  both  ;  and  one  of  the  plaintifPs  having  recover- 
ed his  judgment,  is  put  into  possession  ;  afler  which  the  other  also  re- 
covers—the latter  cannot  turn  out  the  former,  by  virtue  of  his  habere 
facias  against  the  defendants  lo  both  suits.  The  right,  as  between  these 
two  successful  claimants,  must  be  tried  in  a  suit  between  them,  before 
either  can  turn  the  other  out.     Jones  vs.  Chiles,  9S, 

7.  If  the  plaintiff  in  a  habere  fadas  is  disturbed  afler  being  put  into  posses- 

sion, his  remedv  is  by  writ  of  forcible  entry,  or  ejectment.  Fowler  vs. 
Cwrie  et  al.fA, 

8.  Recital  of  evidence— which,  thouerh  it  does  not  show  that  there  were 

not  intervals  between  the  periods  during  which  different  tenants  occu- 
pie^l, — is  yet,  held  suflicient  to  authorixe  a  jury  to  infer,  that  the  par- 
ty's oossession  was  unbroken  for  twenty  years  or  more, — and  sustain 
the  verdict.    Formanet  ah  vs  Ambler,  109. 
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9.  Instractiong,  that  *<ir  the  jury  believed  that  T.  M.  and  those  claiming 

under  him  were  in  posstsnon  of  the  land  in  controversy  more  than 
twenty  tfears,  before  they  fi^ere  divested"  &c.  held  to  be  erroneotia— be- 
caase  not  suiliciently  explicit,  (as  Hhe  possesAion'  must  have  befn  ad- 
verse and  continual,)  and  may  have  misted  the  jury.  Forman  et  al. 
vs.  JlmbUr,  110. 

10.  If  a  party  holding  a  tract  of  land,  acqurres  title  by  deed  to  an  adjoining 
tract,  his  possession  is  presumed  to  be  extended  to  the  limits  of  his  nev7 
purchase.  4th  Mon,  45^.  So  also,  although  his  new  purchase  was  by 
an  executory,  parol  contract,  if  he  entered  u|)on  it,  under  the  authori- 
ty of  the  vendor,  his  pofisession  will  be  held  to  include  it,  and  he  may 
maintain  a  writ  of  forcible  entry  and  detainer,  against  an  intruder. — 
Boyce  vs.  Blake  et  id,  137. 

11.  A  judgment  in  ejectment  establishes  (as  against  the  defendants,)  the 
plaintifPs  right  of  entry  ;  and  the  execution  of  the  habere  facioi  ena- 
bles him  to  take  and  hold  the  possession  :  he  cannot,  when  he  so  enter- 
ed, be  dispossessed  by  warrant  of  forcible  entry.     Yeaies  vs.  AUin^  134. 

12.  Where  one  relies  upon  the  fact,  that  his  possession  is  by  actual  enclos- 

ure, he  must  prove  it--it  will  not  be  presumed.  8/nith*$  heirs  vs* 
FroiVs  devisee  4'C.  148. 

13.  The  established  principles,  as  to  the  extent  to  which  a  party  acquires 

possession,  by  making  an  entry  upon  land,  laid  down,  and  the  authori' 
ties  cited.    Smithes  heirs  vs.  Frost^s  devisee  4'C.  148. 

14.  A  possession,  bv  the  mere  occupancy  of  a  tenant  who  disclaims  holding 
of  him  under  whom  he  entered,  and,  without  his  landlord's  consent, 
attorns  to  a  stranger,  is  of  no  avail  to  the  stranger ;  and  if  the  land- 
lord, af\er  the  departure  of  the  tenant,  resumes  the  possession^  it  is  no 
forcible  entry  upon  the  land  of  him  to  whom  the  tenant  thus  unlawful- 
ly attorned.    Blue  et  al.  vs.  Sayre,  314. 

15.  An  actual  enclosure  is  not  necessary  to  constitute  a  "possession,''  with- 
in the  meaning  of  the  champerty  act  of  1934.  Moss  et  al.  vs.  Seottg 
374. 

16.  A  verdict  against  a  defendant  in  ejectment  not  in  possession  at  the  insti- 
tution of  the  suit,  should  not  be  sustained.    Moss  et  al,  vs.  Seott,  375* 

17.  Where  diflferent  settlers,  under  interfering  claims  to  the  ^ame  land,  have 
improvements,  connected  with  their  residences,  upon  the  lap,  and  the 
possession  of  neither  has  been  interrupted  by  the  other,  within  seven 
years— the  extent  of  the  possession  of  each  will  depend  on  his  title  ami 
other  facts  to  be  proved.    Davis  vs.  Youngs  810. 

18.  Doctrines  now  settled,  viz. 

1.  One  who  entered  on  land,  intending  to  take  possession  of  the  entire 
tract,  no  part  of  which  was  then  hekl  adversely,  is  in  possession  to  the 
extent  of  his  claim — 

S.  An  aettsal  possession  can  be  divested,  but  by  an  adverse  actual  entry 
-—not  by  a  constructive  entry :  hence,  where  there  are  conflicting 
claims,  and  the  owner  of  the  inferior  enters  0o,  and  takes  possession 
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of,  the  lap,  a  subsequeDt  entry,  under  tfiic  better  title,  upon  the  inlet* 
fering:  tract,  bat  not  on  the  lap,  will  oust  him. 

3.  Where  the  holder  of  the  superior  title  enters  on  the  land^  though 
not  on  the  lap,  his  possession  being,  by  construction,  coextensive  with 
nis  claim,  a  subsequent  entry,  under  the  inferior  title,  ousts  him  so  far 
only,  as  he  is  encroached  upon  by  actual  enclosures.  Hmri9an  vs. 
M^Daniel,  349.  (See  Ltim7tffiofi»,  'i!2.) 
19.  A  party  who  has  title,  by  a  deed,  to  two  adjoining  tracts,  granted  by 
two  separate  patents,  and  makes  an  entry  on  the  land,  acquires  a  ptjssea- 
sion  coextensive  with  his  title  by  the  deed.  Harrison  vs.  McDamid, 
354. 
See  Champerty^  1.    Ltmk7«ftefu,  8,  13.    hnjunctioni^  3. 

POSSESSION— o/  Slope*. 

•1.  If  one  lends  a  slave  to  another,  which,  after  a  term,  is  to  revert  or  pass 
to  a  third  party,  the  termor,  duiing  his  possession,  liolds  under  the 
bailor,  not  under  the  reversioner.    MerriUvH,  T«t)u,  163. 

!l.  If  the  agreement  for  the  reversion,  in  such  case,  was  not  in  writing,  du- 
ly aciknowledged  and  recorded  ;  and  the  bailee  and  those  claiming  un- 
der him  retain  the  possession,  in  this  state,  for  five  years  before  suit, 
creditors  and  purchasers  under  the  bailee,  without  notice,  will  be  pro- 
tected by  the  statute  of  frauds. — The  same  principle  applies  to  the 
children  of  the  stave,  born  during  or  after  the  five  years.  But  the 
holding;  by  the  bailee  and  those  claiming  under  him,  must  be  in  this 
state ;  the  statute  does  not  apply  to  a  possession  held  m  another  state* 
Ibid,  163. 

8.  One  was  possessed  of  a  stave  to  hold  for  a  term,  after  which  it  was  to 
vest  in  another,  and  when  the  term  expired,  they  were  both  living  to- 
gether in  the  same  family  :  the  actual  possession  may  be  presumed  to 
have  changed  at  the  moment  when  the  light  of  possession  changed— a 
jary  may  so  find,  without  proof  of  any  action  of  the  parties  in  refer- 
ence to  the  possession.  Merriii  vs.  Term,  163. 
See  Detinue,  1. 

POWERS. 

1.  A  power  given  to  a  plurality  of  persons  cannot  be  exercised  by  o  pari  of 
them ;  and  this  rule,  the  common  law,  before  the  Ql  of  H.  YIII.,  ap- 
plied to  executors,  when,  to  them,  by  their  proper  names,  a  mere  power 
was  given ;  for  then  it  was  supposed  to  be  given  to  them  a«  indiwhuds, 
and  not  as  executors.  Muldrow^s  Heirs  vs.  FoxU  Heirs  ^c.  78. — But— 

S.  Where  the  power  is  conferred  upon  executors,  merely  as  such  ;  or  where 
it  is  coupled  with  an  interest,  or  with  an  express  trust  consequent  up- 
on the  primary  power,  (though  given  to  the  executors  nominutim,)  it 
is  to  be  understood  as  conferred  upon  them  in  their  fiduciary  character, 
collectively ;  and  it  survives  as  long  as  more  than  one  remains ;— but 
BOt  to  a  single  one.    IHd;  79. 

3.  Where  there  is  a  naked  power  given  to  executors  to  sell  land,  it  does  not, 
at  common  law,  survive  to  one  i-^-alUer,  when  the  power  is  coupled 
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with  an  iRterest.  Where  it  depends  npon  the  diaeretiott  of  the  novate 
nees,  whether  there  shall  !«  a  sale  or  not,  the  statute  of  '97  does  not 
apply.    MuldrowU  Heir$  vs.  Fox*m  Heirs  ^e,  M. 

4.  The  ehaneellor  cannot  enforce  the  execution  of  •  nure  ^ow^r^  But  if 
the  power  is  ccmnected  with  a  trust,  or  if  it  be  the  duiy  of  the  deposi* 
tory  to  execute  it,  the  chancellor  may  enforce  its  execution ;  cr  be  may 

supply  a  defective  execuiion. A  decree  made,  in  such  a  case,  with 

all  necessary  parties  before  the  court,  can  be  impeached  only  by  a  reg* 
vlar  proceeding— not  incidentally,  in  a  \rial  at  law  ;  there  it  must  have 
its  due  influence.    MuldrowU  Heire  vs.  Fnx*s  Heirs  4rc.  89. 

^.  If  a  decree  is  made  requiring  executors  to  sell  land,  as  directed  by  the 
will,  the  nmisMon  to  comply  for  a  long  time  (six  years,)  does  not  inval- 
idate the  power.  But  the  testator's  intentions  roust  be  observed,  and 
if  he  has  limited  a  time,  and  that  has  passed,  the  power  is  gMie,  the 
chancellor  rannot  revive  it.  Jitddroio^M  Heirs  vs.  Fox's  Heirs  4rc.  88. 
See  Authority,  1.     IVills,  8,  10. 

PRACTICE  IN  THE  COURT  OP  APPEALS. 

1.  A  will  was  proved  and  admitted  to  record  ia  the  county  «oiirt;  and  af- 

terwards (without  fault  of  the  executor  or  clerk)  was  lost.  Upon 
'  the  trial  of  a  writ  of  error  brought  to  reverse  the  order  establishing 
the  will,  a  sworn  copy  being  produced,  this  court  dispensed  with  the 
production  of  tht^  original,  received  proof  of  its  dae  execution,  and  af* 
firmed  the  decision  of  the  county  court.    Lane's  fViU,  106. 

2.  If  a  hill  of  exceptions,  to  the  refusal  of  a  court  to  give  instructions, 

does  not  set  out  some  evidence  to  which  the  .instructions  would  apply* 
they  may  be  deemed  irrelevant,  and  this  court  will  not  decide  that  the 
refusal  was  erroneous.  Barger  vs.  CaldweU,  138. 
8.  A  party  was  bound  to  keep  the  peac«,  and  appear  at  the  next  circuit 
court.  There  was  a  failure  to  hold  the  next  regular  term  ;  and  the 
judge,  at  the  term  aOer  that,  deeming  the  ognizor  exonerated,  dismis- 
sed the  suit.  This  was  error,  but  as  the  party  was  not  bound  to  ap- 
pear afler  the  first  court  actually  held,  and  the  reversal  would  avail 
nothing,  the  writ  of  ^rror  is  therefore  dismissed.  The  Cammen" 
wealth  vs.  Cay  ton,  189. 

4.  Whtnher  the  practice  of  the  Supreme  Court  of  the  United  States,  as  to 

the  efiect  of  a  remittitur  in  the  court  below,  after  error  brought, 
should  be  the  rule  here — a  question  suggested,  not  determined.  Hat- 
rod  vs.  Hill,  165. 

5.  This  court  will  not  decide  whether  a  decree  is  void  or  not,  in  a  case 

where  the  purchaser  of  an  estate  sold  under  the  decree,  is  no  party-^-as 
on  that,  his  title  depends.     Coger  vs.  Coger,  371. 

6.  This  court,  upon  reversing  a  decree  ror  want  of  evidence  to  sustain  it, 

where  there  is  no  defect  of  parties,  will  not  open  the  decree  for  further 
preparatit^n  or  proof;  hut  will  remand  the  cause  for  dismissal,  or  fof 
such  decree  as  the  proof  will  justify.    Daniel  vs.  BaUard^  996. 
Vol.  If.  6« 
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7.  A  peiittoB  for  a  rehearing  auBpendi  the  jadgment  or  decree  of  the  Conn 
of  Appeals,  until  the  petition  in  diipoeed  of,  in  the  same,  or  at  a  sab- 
•eqaent,  term.     Turner'*  AdminiiinUw  vs.  Booker,  994. 

9.  This  court  wiil  not,  in  general,  change  the  date  of  a  deNcision,  or  make 
any  order,  to  aid  a  party  in  prosecuting  a  writ  of  error,  io  a  case  where 
the  Supreme  Court  of  the  United  States  has  jarisdictioii.  Bank  of  the 
CommofwoettUh  vs.  Swindler  et  ai,  999. 

9.  The  court,  upder  certain  circumstances,  will  direct  that  the  court  bel- 
low, to  which  a  cause  is  remanded,  shall,  ex  officio,  order  a  survey. — 
See  Practice  in  Chancery ,  36,  or  CardweU  tre.  va.  Strothcr  4re,  446. 
See  Coete,  4.    BiU  of  EoBcepiunu,  1,  3,  4.    b^erenee$  and  Premtmp- 
iMfu,  4.  butrudunUi  6.  Procltee  in  Chancery,  96.   Writ  of  Error,  9. 

PRACTICE  IN  CHANCERY. 

1.  A  party  not  in  possession  cannot  maintain  an  original  bill  to  quiet  bis 
title,  or  compel  the  relinquishment  of  an  adverse  claim.  But  where 
one  in  possession  brings  his  bill  against  those  from  whom  he  derives  ti- 
tle, and  makes  others,  also,  from  whose  claims  he  apprehends  danger, 
defendants— requiring  them  to  interplead  with  his  vendors— the  chan- 
cellor will  take  jurisdiction  as  between  these  defendants,  and  settle  the 
whole  controversy-;  and  the  jurisdiction,  having  once  attached,  will 
not  be  taken  away  by  the  dismissal  of  the  original  bill ;  a  decree  upon 
any  remaining  cross  bill,  will  be  effectual.    Harri$  vs.  Smith  ^c.  11. 

3.  Parties  to  a  bill  in  chancery  who  have  not  appeared,  nor  been  summon- 

ed, are  not  bound  by  any  agreement  made  by  other  parties  who  do  ap- 
pear. An  agreement  that  the  answer  of  one  defendant  shall  be  Uken 
as  the  answer  of  another  defendant  also,  can  only  be  the  agreement  of 
those  before  the  court,  and  will  not  authorize  any  decree  against  de- 
fendants who  have  not  been  served  with  process— actual  or  construc- 
tive. Sander**  Heire  vs.  Jennings  and  Trueman,  97. 
9.  The  administrator  and  heirs  cannot  join  in  a  suit  for  rents  of  the  dece- 
dent's land.    (See  Rent,  1.)     O'Bannon  vs.  Roberts*  Heirs,  64. 

4.  An  administrator  and  heirs  having  filed  their  bill  for  rents— the  joinder 

being  improper;  the  heirs  afterwards  file  a  separate  bill,  for  mats  ac- 
crued ader  the  filing  of  the  former  (irregular)  bill,  to  which  they  re- 
fer: on  the  hearing  of  both  suits  amalgamated,  the  first  isproparly 
dismissed,  with  costs,  for  the  misjoinder;  but  the  heirs,  upon  their  sep 
arate  bill,  referring  to  the  former  joint  one,  have  a  decree  for  the  whole 
amount  shown  to  be  due  them  by  both  bills.  0*Bannon  vs.  Roberts* 
Heirs,  54. 

5.  The  court  that  rendered  ao  erroneous  decree,  has,  af\er  a  reversal,  pow- 

er to  order  restitution^  If  the  cause,  being  remanded,  is  still  pending, 
the  restitution  may  be  applied  for,  by  cross  bill — in  which  new  matter 
of  defence  may  be  introduced,  to  defi»t  or  diminish  the  complainant's 
recovery— as  a  defendant  at  law  may  plead  facts  occuned  puis  darrein 
continuance.  J^adison*s  BxcetUors  <S«c.  va.  WaUacc*s  Esccaaors  4^ 
69. 
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6.  If  a  complainant  dies,  pending^  a  suit,  and  his  representatives  fail  to  re^ 

vive  it— the  defendant,  or  his  representatives,  may,  nevertheless,  file 
and  maintain  their  cross  bill,  which  may  proceed,  and  he  heard  before 
the  original  bill,  or  without  any  revivor  of  the  latter.  Jtfodifon's  £9- 
ectUort  4^e.  vs.  Wallace's  Executors  4*c.  6^. 

7.  Where  the  hilt  shows  that  the  complainant  holds  the  eq.uitab1e  Hen  of  a 

vendor  of  land,  for  the  purchase  money,  there  may  be  a  decree  to  en- 
force it,  under  the  general  prayer  for  relief,  though  such  decree  is  not 
expressly  prayed  ;  and  time  may  be  allowed  to  bring  in  the  necessary 
parties.  Edwards  vs.  Bohannony  98. 
8v  The  bill  charges,  that  a  man  was  of  unsound  mind  at  the  time  of  his 
marriage,  and  so  continued  till  his  death ;  the  answer,  passing  by  the ' 
gist  of  the  charge,,  ^admits  that  she  was  his  lawful  wife  at  the  time  of 
hfs  death,  and  therefore,  as  such,  insists  upon  her  right  to  dower:' — 
allegation  of  the  bill  taken  pro  eonfesso,  Jinne  Jenkins  vs.  Jenkhu^* 
Heirs,  IW. 

9.  Where  a  claim  or  defence  depends  upon  the  question,  whether  a  person, 
was  of  sound  or  of  unsound  mind,  at  the  time  of  his  marriage,  it  is 
not  necessary  that  there  should  have  been  a  decree  of  nullification  in 
his  life  lime:  the  question  may  be  made  and  decided  in  a  suit  for  dow- 
er, for  distribution,  or  the  like:    J^me  Jenkins  vs.  Jenkins'  HeirSf  105. 

rO:  At  a  sale  of  land  undbr  execution,  the  debtor  and  the  sheriff  represented 
that  certain  improvements  were  within  the  bounds  of  the  tract  put  up 
and  sold;  which  not  being  the  fact,  the  purchaser  was  deceived: — held 
that  the  best,  if  not  the  only,  remedy  for  him,  is  in  chancery ;  that  he 
may  there  have  a  rescission  of  the  contract,  and  restoration  of  the 
purchase  money— with  interest ;  that  he  may  assert  a  lien  on  the  land 
— the  execution  debtor  being  insolvent ;  which  may  be  sold  ;  and  if  the 
proceeds  fall  short  of  what  the  complainant  is  entitled  to,  he  may  have 
a  decree,  against  the  execution  debtor,  for  the  balance.  No  relief  be- 
ing prayed  against  the  plaintiff  in  the  execution^  he  is  not  a  necessary 
party.     Vaiughan  vs.  Myers  ^e.  113: 

IT.  The  purchaser,  from  a  distributee,  of  his  interest  in  a  decedent's  eatate, 
may  maintain  a  bill,  in  his  own  name,  for  the  share  he  purchased— ma.- 
king  his  vendor  and  other  distributees,  as  well  as  the  administrator, 
parties.  Kavanaugk  vs.  Thaeker's  Adtninistratbr  and  Distribuiees, 
13T. 

t^  In  a  suit  <U  hw\  upop  an  executorls  or  administrator's  bond,  for  a  refu- 
sal to  make  distribution,  it  may  be  necessary  for  the  plaintiff  to  aver 
and  prove,  that,  before  the  suit,  he  tendered  a  bond  to  refund  in  case 
debts  should  appear:  in  chancery,  the  rule  is  not  so  strict ;  there,  the 
whole  controversy  may  be  settled,  though  no  bond  has  been  tendered^ 
and  the  complainant,  first  being  required  to  give  the  bond,  may  have 
the  appropriate  relief.  Kavanaush  vs.  Thaeker's  Admmislratar  tmd 
Distr^nUees,  137. 

13.  The  chancellor  will  not  in  every  ease  of  a  suit  prematurely  brought, 
dismiss  the  bill  for  that  cause ;  sometimes,  where  new  pleadings  show 
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the  cause  of  action  to  be  coinph?te  at  the  hearing,  relief  will  besfibrd- 
ed^-the  cooiplainant  being  made  to  pay  c^sia  up  io  ilie  time  of  such  new 
pleadings.   Kaoanaugh  vs.  Thacktr^s  Admmsicator  4-  UevUets,  137. 

H.  A  bill  is  filed  to  set  asi  .e  a  win,  on  ihe  gr.iutu  uiat  liie  testator  was  of 
unsound  mind:  defendant  pleads  that  ihe  wrttaig  is  tiu*  last  will  ^.^ 
the  replication  negatives  the  plea  ;  tUis  issut*  b^iiig  rci'eired  to  a  jury, 
the  right  to  open  and  conclude  the  ar)(uii:eiit  to  tlu'm,  bel^iugs  to  th« 
defendant^  who  holds  the  alhrmative— '*  it  is  hi^  wiil"  &c.  f^ancUaee 
vs.  Beam^  155. 

15»  A  decree  rendered  upon  constructive  service  of  pricesa,  remains  in  force 
— although  the  deiendants  may  have  obiaiiicu  an  order  to  open  it,  fil- 
ed answers  &c«-— until  it  is  set  aside  by  seiitc  nee  it'ihe  ct)urt,  afier  ihe 
hearing  upon  the  matter  of  the  an^weis; — anJ  tiit-  peu<lency  ul  a  suit 
upon  the  answers  so  filed,  cross  biiia  &r..  wiii  not  prevent  the  prosecu- 
tion of  a  writ  of  error,  and  reversal  of  ihe  decree.  Dauis'  Heirs  vs^ 
Benttey, 'X42,    . 

I6»  In  the  absence  of  proof  of  fraud,  or  of  mistake  in  drawing  a  contract^  or 
subsequent  modification  of  its  technical  import — a  written  contract 
must  have  the  same  efieci  in  chancery,  as  at  law — parol  testimony,  to 
change  ita  efiect,  being  inadmissible.      Harrison  vs.  Talbot,  359. 

17.  A  vendor  of  land,  having  sold  the  tract  very   much  under  ii   value,  ia 

eonsequence  of  mistaking  the  quantity  it  contained — and  being  found 
entitled  to  relief  in  chancery,  and  having  offered  in  his  bill  to  retain 
the  surplus,  or  convey  h,  upon  receiving  its  value — the  vendee  shall  be 
allowed  to  take  his  choice,  before  the  final  decrc*e  is  rendered,  and  the 
decree  will  be  accordingly.    Harrison  vs»  Talbot,  268u 

18.  A  complainant  cannot  have  a  specific  execution  of  a  contract  in  writings 

varied  or  modified  by  parol  evidence.     Harrison  vs.  Talbot,  368. 

19.  The  complainant  in  a  crosabill,  not  duly  prepared,  cannot  complain  that 

his  cross  bill  is  continued  at  the  trial  of  the  original  bill.  Taylor  vs. 
Lyon,  277. 

30.  A  cause  remanded:  complainant  to  liave  leave  to  amend  his  bill,  and 

show  circumstances,  appearing  to  exist,  which  will  austain  his  injunc- 
tion, and  entitle  him  to  relief  in  chancery.     Taylor  vs.  Lyon,  380. 

31.  The  answer  of  m  principal  debtor,  admitting  his  insolvency,  is  not  evi- 

dence of  that  fact,  against  a  co-defendant>-his  surety.  Daniel  vs. 
Ballard,  396. 

33.  Parties  in  chancery,  seeking  a  specific  execution  of  their  contracts  to 
convey  land,  may  be  allowed  time  to  perfect  their  titles,  or  to  obtain 
evidence  of  their  s^ifficiency.  Becktoilh  vs.  Marryman  and  Others, 
373. 

33.  To  close  a  chancery  cause,  and  leave  the  intentions  of  the  court  to  be 
carried  into  eOect  by  commissioners,  in  the  country » is  erroneous:  the 
cause  should  be  retained  until  the  court  is  satisfied  that  the  commis* 
sioners  have  paid  over  the  funds  in  their  hands.  Banton  and  Wife 
vs.  CampbeWs  heirs  4-c.  433. 

^.  To  authorize  an  administrator  to  retain  a  reasonable  fee  to  be  paid  to 
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counsel,  leaving  the  administrator  to  determine  what  is  reasonable,  i» 
erroneous.    Bantoft  and  Wife  vs.  CampbeWs  heirs  ^e.  423. 

25.  A  decree  for  the  distribution  of  money  among;  heirs,  should  show  hovr 

much  each  is  entitled  to:  it  should  not  be  led  open,  for  administrbtors^ 
or  commissioners^  to  ascertain  the  respective  portions.  Banton  and 
Wife  vs.  CampbeWs  heir*  j*e.  423. 

26.  The  omission  of  a  party  to  procure  an  order  of  survey  to  show  that  a 

survey  and  patent  are  in  conformity  to  the  entry — (here  being  no  alle- 
gation of  a  want  of  conformity — is  not  fatal: — the  court  deciding  in 
favor  of  the  entry,  might,  ex  officio,  order  a  survey  to  ascertain  whe- 
ther there  waa  an  interference,  and  to  what  extent.  The  court  of  ap- 
peals, remanding  the  case  for  further  proceedings,  directs  that  the  sur- 
vey shall  be  ordered.     Cardwell  ^e.  vs.  Strother  4*c.  446. 

27.  A  complainant  in  chancery,  seeking  to  enforce  a  demand  of  more  than 

twenty  years  standing,  must  account  for  his  delay,  and  show,  by  ex- 
plicit averments  ffi  his  Ml,  such  facts  as  will  rebut  the  presumption  of 
pftyment  arising  from  lapse  of  time.  Hvnt  4-e.  vs.  Forman,  471. 
29.  One  of  two  owners  of  a  steam  boat  files  a  bill  against  the  other,  to  pre- 
vent him  from  selling  his  share,  to  enforce  a  mortgage  on  it,  and  sub-- 
ject  the  boat  to  a  reimbursement  of  his  own  advances,  'and  the  claims 
of  other  creditors:  he  can  maintain  his  suit  for  this  object,  and  have 
a  final  settlement  of  all  tmnsactions  connected  with  the  joint  owner- 
ship; and  the  lis  pendens  gives  the  complainant  an  equitable  lien,  of 
which  he  cannot  be  divested,  bv  any  subsequent  levy  or  sale.  Thorns 
vs.  Sottthard,  and  e  eonverso,  480. 
See  Costs,  2,  9.  Charitable  Uses,  9.  Choses  in  Action  4re,  3.  Dowers  9.. 
Jurisdiction,  4.    Mistakes,  ft,  9.    Powers,  4. 

PRACTICE  IN  SUITS  AT  LAW, 

1.  Whether  the  lines  of  a.«urvey,  or  tract  of  land,  were  ever  marked,  and 

if  so,  where,  are  questions  of  fact,  to  be  proved,  and  determined  by  a 
jury,  and  not  mere  deductions  of  law  to  be  decided  by  the  judge. — 
Dimmitt  vs.  Lashbrook,  2. 

2.  An  unrecorded  deed  has  no  effect  against  a  subsequent  bona  fide  pur- 

chaser, for  a  valuable  consideration,  without  notice;  but  whether  the- 
party  to  be  prejudiced  by  the  deed,  is  that  description  of  purchaser,  o^ 
not,  is  a  question  to  be  determined  by  a  jury,  not  by  tiie  oourti«>  CAileSi 
et  at  vs.  Coniey's  Heirs,  29.' 
9.  An  executory  contract  for  land,  with  twenty  years  possession,  being 
shown,  a  jury  may,  without  further  proof,  presume  a  legal  convey- 
ance; but  the  nature  of  the  holding  in  such  a  case,  may  be  explained*, 
and  the  presumption  rebutted,  by  proof  tending  to  a  contrary  conclu- 
sion. It  is  a  presumption,  founded  upon  law  and  fad,  which  a  jury 
may  indulge,  or  reject:  not  a  mere  conclusion  of  law.  They  should 
be  instrncted  as  to  the  legal  effect  of  the  possession  &c.  and  left  to  de- 
cide upon  all  the  evidence.  For  the  judge  to  decide  absolutely  that  the 
legal  title  has  passed,  because  an  executory  contract  and  twenty  years 
possession  appear,  is  erroneous.    Chiles  et  al.  vs.  Coniey^s  Heirs,  24. 
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4.  Confession  of  lease,  entry  and  ouster,  in  ejectment,  supersedes  the  neces* 

sily  of  any  proof  of  actual  ouster.    Fry,  raughan  et  al,  vs.  Smith  H 

al  40. 
3.  The  declaration  in  ejectment,  must  be  filed  on  the  first  day  of  the  tern 

to  which  the  notice  is  returnable.     If  filed  ai'ter wards,  it  is  irregular, 

and  the  judgement  subject  to  reversal.    Fry,  Faugfum  ei  al.  vs.  Smiik 

ei  al,  40. 

6.  Service  of  the  declaration  and  notice  in  ejectment,  is  the  commencemeDt 

of  the  suit.    Redman  et  aL  vs.  Sanden^  68. 

7.  The  chancellor  cannot  enforce  the  execution  of  a  mere  power.     Bat  if 

the  power  is  connected  with  a  trust,  or  if  it  be  the  it*l|f  of  the  deposi> 
tory  to  execute  it,  the  chancellor  may  enforce  its  execution;  or  he  may 
supply  a  defective  execution.  A  decree  made,  in  such  a  case,  with  all 
necessary  parties  before  the  sourt,  can  be  impeached  only  by  a  regular 
proceeding^-not  incidentally,  in  a  trial  at  law—there  it  must  have  iu 
due  influence.  MuMntw^B  Heirg  vs.  Fox's  Heir$  4rc.  83. 
d.  Whether  one  obUgatron  was  given  in  satisfactitin,  or  as  a  guarantee^  of 
another, — being  a  question  of  intention, — is  to  be  decided  by  a  jury. — 
BvUlen  et  al,  vs.  McOiUieuddy,  91 . 

9.  Upon  a  change  of  venue,  there  must  be  a  reasonable  time  allowed  for 

preparation  after  the  removal,  before  either  party  «an  be  forced  into 
trial — unless  the  clerk  of  the  court  to  which  the  cause  is  removed,  re- 
ceived the  papers  at  least  ten  days  before  the  first  of  the  next  term> 
neither  party  can,  at  that  term,  demand  a  trial.  Lewie  et  aL  vs.  Out- 
len,  93. 

10.  Notes  discounted  by  the  Bank  of  Kentucky,  are  placed  upon  the  same 
footing  with  foreign  bills  of  exchange,  as  to  the  remedy,  and  its  efiects, 
against  the  drawers  and  endorsers — and  them  only:  «o  that  actions  oi' 
debt  may  be  brought  against  the  drawers  and  endorsers  jointly,  or  any 
one  of  them  separately.  But  the  representatives  of  a  deceased  drawer 
or  endorser  can  not  be  joined  with  the  survivors.  Tilford  et  al,  vs. 
Bank  of  Kentucky,  114.  - 

11.  A  bill  of  exceptions  to  a  decision,  that  a  particular  question  might  be 
put  to  a  witness,  must  show  what  testimony  had  been  previously  giv- 
en—otherwise this  court  cannot  say  the  question  was  improper.  Bar- 
ger  vs.  Caldtoell,  ISO. 

13.  A  recognisance  for  the  appearance  of  a  party  on  the  first  day  of  the  next 
court,  binds  him  to  appear  at  the  first  court  actually  held:  a  failure  to 
hold  the  court  and  loss  of  the  term,  at  the  regular  time,  will  not  exon* 
erate  him.     The  Commonwealth  vs.  Cayton,  138. 

13.  A  recognisance  was  forfeited  by  the  failure  of  the  principal  to  appear  in 
court  according  to  the  condition;  but,  as  the  court  next  after  the  recog- 
nisance, was  not  held  at  the  time  fixed  by  law,  the  judge  considered  the 
cognisor  exonerated,  and  dismissed  all  proceedings  on  the  recognisance: 
this  was  erroneous,  and  the  order  of  no  eflect.  The  Commonwealth  vs. 
Cayton,  139. 
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14.  Where  a  defendant  attempts  to  justify  the  act  for  which  he  is  aoed^  by 
showing,  thai  it  was  only  the  act  of  abatinfr  a  nuisance,  the  jury  is  to 
decide  whether  the  nuisance  was  a  public,  or  a  private,  one;  and  tf  the 
latter,  whether  it  injured  the  defendant^  so  that  he  might  abate  it,  In- 
atructions  which,  dieregard  these  dutinctiorut  tell  the  jury  that  if  the 
dam  was  a  nuisance,  the  defendant  had  a  right  to  abate  it,  cannot  be 
sustained.     Gates  vs.  BHncoe  et  al,  1 59. 

15.  In  replevin,  where  it  appears  by  the  officer's  return,  that  he  had  restor- 
ed the  property  replevied,  it  is  error  to  render  a  judgment  retomo  ha- 
bendo;  nor  will  a  remittitur  of  the  damages,  also  adjudged  to  the  de- 
fendant, cure  the  error,  as  thtU  is  no  release  of  the  judgment  for  a  re- 
turn,    Harrod  vs.  Jfi//,  165. 

16.  A  female  plaintiff,  visited  by  defendant,  seeking. co  settle  the  controver- 
sy-^denied,  in  a  state  of  alarm,  that  she  auihorized,  or  knew  of,  the  suit, 
and  said  she  had  no  demand  on  defendant :--not  ground  for  a  non  suit; 
the  jury  may  take  this,  with  the  other  evidence,  and  allow  it  what  weight 
they  wilt.     Coleman  yb,  Simpson,  167. 

17.  If  a  judge,  while  instructing  or  addressing  a  jury,  uses  language  calcu- 
lated to  induce  them  to  believe  that  it  is  their  duty  to  decide  a  fact  sub- 
mitted to  them,  one  way  or  another,  as  by  telling  them,  that  "it  is  the 
plainest  case  he  ever  saw  in  court" — "that  the  note  was  proved  to  have 
been  altered'*  or  the  like — the  jury  being  the  triers  of  the  facts,  the  evi- 
dence ef  which  they  are  to- weigh — he  commits  an  error,  for  which  the 
judgment  may  be  reversed.    Allen  vs.  Kopman,  3S1. 

i8.  If  two  joint  obligors  are  sued,  and  one  pleads  non  est  factum^  has  a  ver- 
dict in  his  favor  upon  the  issue,  and  judgment  in  bar,  the  plaintiffs  may 
proceed  to  take  judgment  against  the  other  obligor.  But  he  cannot  dis- 
miss the  suit  as  to  him  who  pleads  in  bar,  leaving  him  thereafter  liable, 
and  proceed  against  the  other:  the  letter,  if  sued  alone,  might  plead  the 
nonjoinder  of  his  co-obligor  in  abatement,  and  cannot  be  deprived  of  the 
effect  of  this  right,  by  such  dismissal.    Hiekman  vs.  Anderson^  2Sd. 

19.  The  death  of  a  party,  suggested  on  the  record  at  one  term,  cannot  be 
pleaded  in  abatement  at  a  subsequent  term,  by  plea  puis  darrein  eonti- 
nuance:  the  record  is  an  estoppel.     Oaines  vs.  Ctmn's  Heirs ,  333. 

20.  Chancery  cannot  relieve  against  a  judgment,  upon  the  ground  that  the 
verdict  was  rendered  excessive  by  erroneous  deductionsof  the  jury,  from 
ihe  evidence:  a  new  trial  at  law,  is  the  only  remedy.  Pogue  vs.  Shot- 
veU  *c.  384. 

31.  Whether  the  act  sued  for,  was  the  result  of  design,  or  of  negligence,  h 

to  be  derided  by  a  jury.    Johnson  vs.  OastUman  4*c.  388. 
?3.  Theforfeitureforanonsuit,isl50lb3.oftobacQo:  theactof]795,whick 

allowed  45  shillings,  waa  repealed  by  the  act  of  1796.  JFamer  vs.  Smith 

and  Hart,  433. 
9ee«i9ffnin^M7,3.  Ahaiement  and  Revivory  6.  Bills  of  Ekehange,%,  Bill 

ofPartieuhrs,  1,  8,  3.     Constable,  3.    Evidence,  33.    InsiruetionSy  U 

New  Trials.    Scire  Facias,  1,  3. 


Digitized  by  Google  T-^ 


553  INDEX. 

PRESUMPTIVE  EVIDENCE. 

See  Inferences  and  Preiumptione.  See  also,  Evidence,  7,  5.  Exeadmt 
and  Mministraiors,  6.  Limitatiotu,  26,  27,  28,  29.  Fossessiw  •/ 
Slaves,  3. 

PRINCIPAL  AND  SURETY. 

1.  One  wh6  becomes  bound  as  a  surety,  at  the  instance  and  for  the  benefit 

of  a  cosurety  (who  afterwards  pays  the  whole  debt)  is  not  liable  lo 
him,  for  contribution.     Daniel  vs.  Ballard,  296. 

2.  A  surety  who  has  paid  the  whole  debt,  and  gfoes  ag'ainst  a  co-surety  fur 

contribution,  must  show  the  insolfency  of  the  principal,  to  emitle  hia 
to  recover.     Daniel  vs.  Ballardy  296. 
9.  The  answer  of  a  principal  debtor,  admitting  his  insolvency,  is  oot  evi- 
dence of  that  fact,  against  a  co-defendant— his  surety.    Dmtdel  v«.  JW- 
lard,  296. 

PROCESS,  service  of— 
See  Service  of  Process. 

^UIT  RENTS. 

See  Land  Titles,  2. 

^u^jYTum  meruit. 

See  Attorneys,  U 

RAIL  ROAD. 

See  Roads,  2.    Service  qf  Process,  7,  8,  9. 

RECOGNISANCE. 

1.  A  recognisance  for  the  appearance  of  a  party  on  the  fkst  day  of  the 
next  court,  bind<t  him  to  appear  at  the  first  court  actnaUy  held  ^  a  &ii- 
ure  to  hold  the  court  and  loss  of  the  term,  at  the  regular  time,  will 
not  exonerate  him.     The  Commonwealtk  vs.  Cay  ton,  ISS. 

Q,  A  recognisance  was  forfeited  by  the  failure  of  the  principal  to  appear  ia 
court  according  to  the  condition  ;  but,  as  the  court  next  a(\er  the  re^ 
cognisance,  was  not  held  at  the  time  fixed  by  law,  the  judge  coDstdef^ 
ed  the  cogniaor  exonerated,  and  dismissed  all  proceedings  on  the  le- 
cognisance  r  this  was  erroneous,  and  the  order  of.no  eflfect.  Bat  as 
the  cognisor  was  liable  for.  the  breach,  if  any,  and  not  bound  to  ap- 
pear at  aay  time  afler  that — a  reversal  of  the  order  would  be  in  vaio, 
and  the  writ  of  error  is  therefore  dismissed^  The  CammonweaiiA  ru 
Cayton,  138. 

Recording— REGISTRATION. 

1.  There  is  no  law  requiring  a  pledge  to  be  recorded.  Two  persons  are 
owners  of  a  boat— both  in  possession  ;  one  being  indebted  to  the  otin 
er,  gives  him  a  lien  on  his  share,  reciting,  that  he  has  *  hypothecated, 
pledged  and  mortgaged^  it ;  the  creditor  continues  his  possession  and 
control;  considering  the  transitory,  locomotive  character  and  aae»of 
the  subject  of  the  lien,  it  is  held,  that  the  transaction  is  a  pledge,  and 
•not  such  a  mortgage  as  must  be  recorded  to  give  it  validity.  Tkvms 
vs.  Sot  hard,  and  e  converso,  479. 
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RECORDS. 

I  See  Eindenee,  i,  3, 

>  RELEASE. 

1.  A  release  of  (me  of  several  obligors  exonerates  the  uhole.    A  covenant 

never  to  sue  a  «ole  obligor,  is,  in  effect,  a  release.    Bat  a  covenant  not 

•  to  sae  (me  of  several  joint  obligors,  does  not  exonerate  the  others ;  nor 

^  even  operate  as  a  release  to  the  covenantee ;  who,  if  sned,  will  be  leA  to 

his  action,  for  redress.    JtfiMon  et  al  vs.  JatuWi  adminiiirator,  107. 
^  S.  A  bond  is  executed,  the  object  and  condition  of  which  are,  to  secure 

the  respective  rights  of  the  several  obligees>  as  they  shall  be  ascertain- 
ed  by  a  chancery  suit — as  the  forthcoming  of  slaves,  in  which  each  one 
claims  an  interest :  it  is  not  competent  for  one  of  the  obligees  to  make 
a  release  which  shall  affect  the  rights  of  the  others ;  and  the  release  of 
one,  who  had  no  interest,  or  had  transferred  his  interest,  so  that  noth- 
ing was  awarded  to  him  by  the  decree,  is  void.  A  plea,  to  an  action 
on  the  bond,  setting  up  a  release  by  such  obligee,  is  a  departure,  and 
the  issue,  whether  of  law  or  fact,  immaterial.  Blakey  4*e.  vs.  Blakey 
ei  al.  461, 

RELIGIOUS  SOCIETIES. 

See  Shaken.    JiieeUfig  H(mtes. 

RENT 

1.  The  administrator  and  heirs  cannot  join  in  a  suit  for  rents  of  the  dece- 
dent's land:  the  rent  accrued  in  decedent's  life  time,  belongs  to  the  ad- 
ministrator, who  has  bis  cause  of  action  for  it:  that  accrued  ai\er  his 
death  belongs  to  the  heirs,  who  have  a  separate  cause  of  action  for  it. 
O*£iifinonvs.  EoherU*  Heir$y  54. 

S.  A  tenant  having  married  the  daughter  of  his  landlord,  is  told  by  him,  af- 
ter the  expiration  of  the  lease,  and  witheut  any  new  stipulation  for  rent, 
that  he  may  continue  to  occupy  the  land :  held  that  he  is  not  liable,  un- 
der this  permission,  for  any  rent,  accrued  while  the  father  in  law  lived. 
O'BafUion  vs.  BohtriM^  Heire^  54. 

^.  One  co-parcener  may  be  made  liable,  in  chancery,  to  the  others,  for  their 
shares  of  the  rents  and  profits  of  any  part  of  the  land  which  he  exclu- 
sively occupies;  and  he,  being  sued  by  them,  may  have  his  cross  bill  for 
his  share  of  any  land  occupied  by  them  to  his  exclusion;  have  the  bene- 
fit of  a  set-«ff,  and  the  costs  of  his  cross  bill.  O^Batmon  vs.  Boberte^ 
Hein,  54. 

4.  The  interest  of  a  mortgagor  is  not  subject  to  distress  for  rent:  the  acts 
subjecting  equities  to  execution,  does  not  subject  them  to  distress.— 
amfdery.  Hat,  904. 

b.  The  landlord  has  a  lien  on  the  goods  and  chattels  belonging  to  his  ten- 
ant, and  found  upon  the  rented  land,  for  one  year's  rent,  or  what  less 
nay  be  due;  and  the  oflker  who  leviea  a  fiere  faeuu  on  them,  having 
notice  of  the  landlord's  claim,  is  bound  to  pay  or  tender  to  him  (or 
his  agent,)  such  arrears  of  rent;  and  should  thereupon,  take  and  sell 
enough  of  the  tenant's  property  to  pay  both  demands.  Craddodk  i%, 
BiddleehoTger^  1K)7. 

Vol.  II,  TO 
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6.  An  officer  who  Bells  a  tenant's  goods  under  afieri  facioii  wtiAotil  due 
noliee  of  the  landlord's  rent  claim,  is  not  liable  to  him.     Craddockyn: 
RiddUMbm^er^  309. 
9.  The  net  value  of  the  goods,  is  the  extent  of  officer's  liability.    Craddod: 
vs.  Riddlesbarger,  309. 

8.  The  lien  for  rent  is  only  for  the  year  last  preceding  the  levy.   Crmddock 

vs.  BiddU%hwrgery  809. 

9.  A  bill  of  sale  under  a  fiere  faeiat  is  equivalent  to  a  removal  of  the  goods, 

and  vests  the  title,  free  of  the  landlord's  claim.    CraddwSk  vs.  Riddles 
hargery  309. 

10.  It  is  the  rule  of  the  common  law,  that  goods  in  the  custody  of  the  law, 
^taken  in  execution  &c.)  are  not  subject  to  distress  for  rent;  and  nei- 
ther the  statute  8  Anne,  nor  any  statute  of  Kentucky,  have  essentially 
changed  this  rule,  though  they  gives  new  remedy^requiring  the  cred- 
itor who  has  a  levy  made  on  a  ientmV%  goods  &c.  to  pay  the  landlord 
his  rent  in  arrear,  not  exceeding  one  year;  and  rendering  the  officer 
who,  with  notice  of  the  landlord's  claim,  makes  such  levy,  Uable^  if  he 
proceeds  to  sell,  without  satisfying  the  rent  claim.  So  (hr  only  does  the 
lien  extend;  it  does  not  affect  the  title  of  the  purchaser  at  the  execution 
sale.  The  remedy  is  against  the  creditor  and  officer.  Craddoek  vs.  Ridr 
dUtbMTger,  809. 

'U.  At  common  law,  property  of  a  stranger  found  on  rented  land,  was  sub* 
ject  to  the  landlord's  distress;  but  if  one  punohased  the  growing  crop 
under  execution,  and  lef\  it  to  ripen,  this  was  an  exception;  it  was  not 
liable.  In  Kentucky,  the  law  by  which  the  property  of  a  stranger  might 
•be  distrained  for  rent,  has  been  changed  by  statute,  and  the*  goods  &c 
of  the  defendant  in  the  distress  warrant,  or  some  subtenant-on  the  land» 
are  alone  liable  to  be  taken.     Craddoek  vs.  RiddUibmrger^  313.  / 

43.  The  covenant  of  a  leasee  to  pay  rent,  concerns  the  realty,  and  bifuU  his 
oingnee  for  the  rent  due  ader  the  assignment.  J\ieCwmiek  vs.  Foia^, 
394. 

18.  Notes  or  bonds  given  for  rent,  the  payment  of  which  is  secured  by  lease, 
not  being  of  higher  nature,  do  not  extinguieh  the  rent;  for  which  the  as- 
signee of  the  lease  is  liable,  notwithstanding  the  landlord  may  have  ta- 
ken the  notes  of  his  lessee,  far  it.    MeCormiek  vs.  Youngs  394. 

14.  Assumpsit,  for  use  and  occupation  (as  between  landlord  and  tenant) 
may  be  maintained,  even  upon  an  wnpUed  contract  to  pay.  Jones  et 
al.  vs.  Tipton,  395.    But~ 

15.  A  vendor  cannot  maintain  assumpsit  against  a  vendee,  for  his  use  of 
the  land,  while  in  possession  under  a  contract  of  sale,  aflerwarda  re- 
scinded. As  between  them,  and  in  this  view,  the  relation  of  tenancy 
does  not  exist;  and  the  law  implies  no  promise  by  the  vendee,  to  pay 
rent.    Ibid,  395. 

RENTS  AND  PROFITS. 

See  Equity,  5.    Covenant,  8.    Set-Off,  8. 
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RENUNCIATION-o/  tiie  WUl,  by  a  Widw. 
SeeDower^  1»  3,  9. 

REPLEVIN. 

1 .  Id  replevin,  where  i(  appears  by  the  officer's  return,  that  he  had  restored 
the  property  replevied,  it  is  error  to  render  a  judgment  retomo  habeH' 
do;  nor  will  a  remittitur  of  the  damagei^  cure  the  error,  as  thai  is  no 
release  of  the  judgment  for  a  return.    Harrod  vs.  HiUt  165. 

3.  The  plaintiff  in  replevin  (other  than  between  tenant  and  landlord,)  fail- 

ing in  his  action,  he  and  his  sureties  are  liable  on  their  bond  (taken  un-^ 
der  the  act  of  1830,)  for  the  value  of  the  goods  replevied,  where  the* 
value  is  less  than  the  amount  of  the  execution,  with  interest,  and  ten 
per  eerU.  on  the  value  of  the  goods,  as  damages.  Yaniit.  ei  oL  vs.  Bur* 
ditt  et  a/.  354. 
S.  The  damages  given,  by  the  act  of  18S0,  agaiast /the*  plaintiff  in  replevin 
who  fails  in  his  action,  are  ten, per  eeni*  on  the  value  of  the  goods  re- 
plevied, if  that  is  less  than,  the  amount  of  the  execution;  and  on  the 
amoooiof  the  execution  where  the  value  of  the  goods  exceed  it— wtlA- 
cut  regard  to  time.  The  interest  given  by  the  same  act,  is  to  be  com- 
puted from  the  time  when  the  writ  of  replevin  was  exeeutedf  not  from 
its  date.     Yaniis  et  al,  vs.  Burditt  et  al,  356. 

4.  The  plaintiff  in  replevin  (under  the  act  of  18S0)  failing  in  his  action,  is 

liable  to  the  defendant,  for  the  reasonable  amount  of  fees,  above  the 
taxed  fee,  which  he  has  to  pay  to  his  attorney  for  services  required  in 
consequence  of  the  replevin.     Yantie  et  al.  vs.  Bwrditt  et  at.  356. 

5.  Sheriffs  were  not  entitled  (before  the  act  of  1890)  to  half  commission  for 

levying  executions  on  goods  that  are  aAerwards  replevied  out  of  their 
hands.     YantU  et  al.  vs.  Btarditt  et  oL  357.. 

replWI^  bond. 

1.  A  replevin  bond^to  have  the  force  of  a  judgment,  must  be  adtDowledjt^ 
ed  before  an  officer — otherwise  it  is  but  a  common  law  bond,  on  which 
no  execution  can  legally  issue.     WiUianu  et  al.  vs.  HaO^  97. 

3.  A  constable  is  not  liable  for  any  failure  to  act  upon  an  execution  issued 
upon  a  mere  common  law  bond,  not  having  the  forceof  a  judgment.— 
Williami  et  al,  vs.  Hall,  97. 

9.  Where  a  replevin  bond  does  not  purport  to  have  been  acknowledged  be- 
fore an  officer,  evidence  is  admissible  to  show  that,  a  private  person  took 
the  acknowledgment.     WiUiamB  et  al.  vs.  HaUy  97. 

RESCISSION  OF  CONTRACT. 

1.  Fraud  or  misuke  in  making  a  contract,  must  be  established,  to  justify  a 
decree  for  rescission,  or  relief  on  the  ground  of  advantage  obteined  by 
one  of  the  pasties.    Broton  y9..Parish^  8. 

3.  At  a  sale  of  land  under  execution,  the  debtor  and  the  sheriff  represented 
that  certain  improvements  w«re  within  the  bounds  of  the  tract  put  up 
and  sold;  which  not  being  the  faet,.the  purchaser  was  deceived:  held 
that  the  best,  if  not  the  only,  remedy  for  him,  is  in  chancery;  that  he 
may  there  have  a  rescission  of  the  contract,  and  restoration  of  the  pur*. 
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RESCISSION  OF  CONTRACT— coiUinwd. 

ehase  money — with  interest;  that  he  may  assert  a  lien  on  the  land— tbe 
axecation  debtor  being  insolvent;  which  may  be  sold;  and  if  the  pro* 
oeeds  fall  short  of  what  the  complainant  is  entitled  to,  he  may  have  m 
decree,  against  the  execution  debtor,  for  the  balance.  No  relief  being 
prayed  against  the  plaintiff  in  the  esectifton,  he  is  not  a  necessary  par- 
ty.    Faughan  vs.  Myers  4rc.  113. 

5.  Defect  of  title,  where  there  is  no  fraud  in  the  sale,  the  contract  executed, 

and  no  eviction,  is  no  ground  for  rescissioni  or  injunction  against  ool« 
lecling  the  purchase  money.  The  grantee  is  presumed  to  rely  upon  the 
eovenanta  inserted  in  the  conveyaace,  and  must  abide  by  his  legal  rem- 
edy— unftras  there  are  such  circumstances  connected  with  the  defect  of 
title  as  will  hinder  him  from  obtaining  redress  at  law :  in  which  caae,  he 
may  obtain  an  injunction,  to  stop  the  collection  of  the  purchase  money> 
until  m  decision  upon  the  title  can  be  had.     Taylor  vs.  Lyinif  t77. 

4.  A  vendee  of  land,  by  bill  in  chancery,  asks  for  a  rescission  of  the  contract^ 
restoration  of  the  money  he  had  paid,  an  injunction  &c.  upon  the  ground 
that  hia  vendor  had  no  title,  and  is  insolvent;  and  afterwards,  by  amend- 
ed bill,  prays  for  a  specific  execution,  as  to  so  much  as  the  vendor  can 
show  tikte  to:  it  appearing,  that  the  vendor  had  no  title  to  part  of  the 
land,  and  not  a  clear  one  to  any  of  it,  the  vendee  cannot  complain  of  a 
dteree  rescinding  the  contract  entirely.     Willimn$  vs.  RogerM^  974. 

5;  When  a  contract  for  the  sale  of  land,  which  the  purchaser  has  paid  ibr» 
and  was  put  in  possession  of,  is  rescinded,  fbr  causes  free  of  fraud,  the 
use  of  the  money,  and  the  use  of  the  land,  are  held  to  balance'each  oth- 
er: the  decree  should,  in  general,  restore  the  money  to  the  purchaser 
without  interest— the  land  to  the  vendor,  without  rents  or  profits.— 
fTHUmns  vs.  E9gers,  91$.    But— 

6.  If  the  purchaser  has  made  valuable  and  lasting  improvements  on  the 

land}  or  if  it  has  suffered  in  his  hands  through  neglect  or  mismanage- 
ment— these  things  are  the  subjects  of  valuation,  aecaunt,  and  finai^ 
aettlement  by  the  decree.     fFillianu  vs.  Rt^ert,  S75u 

RESIDENCE. 

See  LimiUUionSy  iO,  IS. 

RESTITUTION. 

1.  An  erroaeoos  decree  having  been  satisfied,  and  afterwards  reversed,  the 
defendant  is  entitled  to  ret (»hilib»— for  which  he,  or  his  executor,  heirs 
and  devisees,  or  the  representatives  of  a  devisee  who  collected  the  de- 
cree, er  part  of  it— are  liable.  That  the  bill  does  not  show  how  much 
was  collected  by  each,  or  either  of  them,  is  not  ground  for  demurrer^* 
that  may  be  shown  by  the  answers  and  proofs,  and  the  court  may,  by 
its  decree,  settle  the  liabilities  and  rights  of  all  parties.  Madiion's 
ExeeuiwtSrc  vs.  WallaeeU  ExeaUord^  4*c.  63. 

%  The  court  that  rendered  an  erroneous  decree,  has,  after  a  reversal,  pow- 
er to  order  restitution.  If  the  cause,  being  remanded,  is  still  pending, 
the  restitution  may  be  applied  for  hy  a  crou  hUl^An  which  new  matter 
of  defence  may  also  be  introdacedi  to  defeat;  or  diminish  the  complain- 
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ant's  recovery^as  a  defendant  at  law  inaj  plead  facta  occurred  ptds 
darrein  emitinuance.  Madisan'i  Exeeut9rt  4*c.  vs.  WallaeeU  Exeeur 
tor$  4*c.  68. 

REVERSION  AND  REMAINDER. 

See  Po9$e99iim  ofSUntz^  1>  3»  S. 

REVIVOR.o/*ttIf. 

See  MateiMfU  and  Renvwr, 

RIGHT  OF  ENTRY. 

See  Eniry,  Right  of-- 

RIGHT  OP  PROPERTY— 3Haio/. 
See  SaUi  under  Exeeutian^  7. 

ROADS. 

I.  Ifa  party  indicted  for  obatrncting  a  road,  would  defend  himself  by  show- 
insT  that  he  was  authorized  by  the  coanty  court,  to  change  the  coarse  of 
the  road,  he  most  prove  that  he  had  opened  the  new  road  in  conformity: 
to  the  order 9  before  he  closed  the  old  one.  The  proof  that  the  new  road 
is  variant  from  the  order,  does  not  devolve  on  the  Commonwealth.  The 
CommomoeaUhvz,  ComeU^  136. 

3.  In  a  proceeding  to  aseeruin  the  damages  to  the  owner,  upon  the  appro* 
priatlon  of  land  for  the  Lexington  and  Ohio  Rail  Road,  the  sheriff's  re» 
turn  must  show,  that  all  the  requisitions  of  the  act  incorporating  the 
company  (§1&>)  have  been  complied  with.  Harper  vs.  Lexington  andi 
Ohia  Rail  Road  Company y  327. 

3.  The  act  (of  1797)  concerning  public  roads,  declares  that— <<where  any^ 

fence  shall  be  made  across,  or  in,  any  public  road,  the  oiener  or  lenon^ 
of  the  land  shall  pay"  the  penalty:  no  other  person  is  made  liable,  and 
no  indictment  can  be  maintained  under  the  oel,  unless  it  charges  that 
the  accused  was  th^  owner  or  tenant  of  the  land.  Gregory  vs.  The- 
Commomoedlthy  417. 

4.  A  fence  in  a  road,  is  a  nuisance,  at  common  law;  and  he  who  builds  it 

may  be  fined  and  imprisoned.    Oregory  vs.  The  Commonweaith^  417. 

SALES. 

See  the  two  following  heads— Safo«  ofSlavee,  ChatteU  &e.  and  Salee  un^ 

der  ExeeuHonr-Cot  matters  belonging  to  those  heads  respectively. 
SaUeofLand. 
1.  The  deed  of  land  conveyed  is  the  best  evidence  of  the  lerma  of  sale,  and 
most  prevail  (as  evidence  of  the  contract)  unless  there  is  clear  proof  of 
fraud,  or  of  some  mistake—auch  as  would  never  occnr  without  great 
want  of  heed  in  the  complaining  party.    Brown  vs.  Parieh,  9. 
3.  A  party,  for  a  sum  certain,  sells  a  piece  of  land,  by  its  known  name  and 
lioundaries,  refusing  to  stipulate  for,  or  to  state,  the  quantity.    The 
vendee,  before  the  execution  of  the  deed,  ascertains  the  true  quantity; 
Vut  practises  no  fraud  nor  any  cpnoealment  about  it.  Though  the  piec# 
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contaiQs  more  than  twlee  as  mach  in  fact,  aa  Iha  vendor  snpposed,  h# 
muBt  abide  the  consequence  of  his  inadvertency,  having  no  reoaedy,  or 
cause  of  complaint.    Brown  vs.  Pariih,  9. 

3.  The  revenue  law  of  1799,  under  which  Jand  wtfs  sold  for  taxes,  saved  the 

rights  of  femes  wnerts — a  sale  of  land  in  which  any  feme  covert  was  a 
joint  owner  was  invalid,  and  the  register's  deed  passed  no  title.  Hot- 
rw  vs.  Smilh^e.  IS. 

4.  A  sale  of  land  for  which  the  vendor  has  recovered  a  final  judgment— 

though  the  land  remains  in  the  possession  of  the  defendants — the  habere 
faeiatt  not  being  executed,  is  not  within  the  champerty  act  of  1834—' 
the  sale,  is  not  of  a  mere  ''pretenced  title,"  and  is  valid.  Jenesvs. 
ChOes,  35. 

5.  Que  re  suggested,  whether  the  sale  of  an  entire  tract,  part  of  which  is 

held  adversely,  would  be  void  as  to  the  whole,  or  as  to  the  part  held 
adversely :  not  decided.    Jones  vs.  Chiles y  36. 

6.  Land  devised  to  be  sold,  may  be  sold  by  the  acting  executors,  where  no 

one  is  appointed  by  the  will  to  make  the  sale,  or  the  nominee  refuses 
to  aet,  or  dies  before  the  sale.  Statute  of  1191  y  ^44,  MiUdrmo^s  Heirs 
vs.  Fox*s  Heirs  4rc.  76. 

7.  The  act  of  1797  comprehends  cases,  like  this,  where  execnfors  are  direct- 

ed to  sell,  and  some  of  them  do  not  accept  the  trust;  and  authorizes  the 
sale  by  those  who  act.    MtddrowU  Heirs  vs.  Foai^s  Heirs  4*c.  76. 

8.  If  there  is  a  positive  direction  in  a  will  that  land  shall  be  sold,  its  being 

coupled  with  a  direction  that  the  executors  shall  "lay  out  the  proceeds 
to  the  best  advantage  for  the  children,"  does  not  change  it,  or  render 
the  sale  discretionary  with  the  executors;  though  part  of  them  who  ac- 
cept the  trust  may  make  the  sale,  while  the  concurrence  of  all  might  be 
required  to  distribute  the  proceeds.  Mtddrow^s  Heirs  vs.  FoxU  Heirs 
*c.  81. 

9.  In  Virginia,  it  has  been  decided,  that,  where  a  very  great  diflference  (33 

per  cent.)  has  been  discovered,  between  the  actualy  and  the  estimated, 
qoantity  of  land  sold  in  the  gross,  the  cxmtract  may  be  presumed  to  have 
been  founded  on  a  gross  mistake  as  to  quantity,  and  the  injured  party 
may  have  relief  in  chancery.  And,  also,  that  where  the  difference  h 
"  not  greater  than  a  purchaser  in  gross  might  have  anticipated,  there 
can  be  no  relief.     Harrison  vs.  Talbot,  259. 

10.  Review  of  the  various  Kentucky  decisions  upon  alleged  mistakes  in  the 
quantity  of  land  sold.  Result,  that,  in  an  executed  contract,  where 
there  has  been  a  gross  mistake  in  the  quantity  sold,  for  "more  or  less," 
the  complaining  party,  who  has  practised  no  fraud,  nor  any  culpable 
negligence,  nor  impaired  his  equity  in  any  ether  way,  is  entitled  to  re- 
lief in  chancery.  And  the  condition  of  the  injured  party  is  still  more 
favourable,  where  the  opposite  party  comes  into  chancery  fen-  a  spe- 
cific execution — for  then,  he  must  show  that  he  has  a  clear  right  to  it, 
equitably  and  conscientious! v:  otherwise,  he  will  be  left  to  his  legal 
remedy.    Harrison  V8«  Talbot^  360. 
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11.  Every  case  of  a  sale  of  land,  upon  which  relief  is  sough  I  in  chancery, 
on  the  i^round  of  a  mistake  in  the  quantity,  must  depend  upon  its  own 
peculiar  circumstances.    HarrUon  vs.  Talhoi^  366. 

13.  Sales  of  land  in  gross  may  be  subdivided  into  four  classes— each  class 
defined.    Harrison  vs.  Talbot,  366. 

IS.  Where  the  sale  of  land  was  by  the  tract,  or  where  the  quantity  is 
stated  merely  by  way  of  description,  chancery  can  afford  no  relief 
(when  there  is  no  fraud)  on  the  ground  of  mistake  in  the  quantity. 
Harriion  vs.  Talbot,  366.— But— 

14.  Where  it  appears  that  though  the  sale  was  in  gross— the  parties  did  not 
contemplate  or  intend  to  risk  more  than  a  common  aurplus,  or  deficit ; 
Gr  where  the  sale,  though  technically  a  sale  in  grosB,  was,  infactp 
«  «ale  bv  the  acre,  the  injured  party  may  have  relief  in  chancery — 
proti()ed  he  has  not,  by  his  conduct^  waived  or  forfeited  his  equity. — 
Ibid,  367. 

15.  Though  a  written  contract  may  describe  a  sale  of  land,  as  a  sale  in 
gro$$t  according  to  thb  technical  import  of  the  writing,  parol  evi- 
dence—not necessarily  conflicting  with  the  written  evidence,  may  her 
admitted,  to  show  that  the  contract  was  in  fact  made  with  reference  to 
the  namber  of  acres,  as  to  which  the  parties  were  under  a  gross  mis- 
take, when  the  contrad  was  drawn.    Horris&n  vs.  Taibot^  367. 

1$.  A  pendente  Kte  purchaser,  and  the  purchaser  of  the  legal  title  to  an  es*- 
tate,  with  notice  of  an  outstanding  equity,  do  not  stand  upon  precise- 
ly the  same  footing. —  7*he  former  is  absolutely  concluded  by  the  de- 
cision of  the  pending  suit — which  might  otherwise  be  rendered  nuga- 
tory by  alienations  of  the  estate  ;  and  if  the  suit  be  not  proseauted 
auccessfuUy,  the  purchaser  is  not  affected  by  it ;  it  does  not  operate  as 
notice  to  him.  The  latter  acquires  the  legal  title  by  his  purchase,  and 
can  only  be  divested  of  it,  by  a  suit  upon  the  equity  of  which  he  had 
notice,  and  a  decree  against  him.     ffatson  vs.  Wihon^  408. 

^  See  Vendor  tmd  Vendee,  1.  Aemmon  of  CmUroetM^  3.  brfanU^  3, 
SaiUi  under  Exeeutionst  Decreet,  ^e.  1,  5,  6. 

SALES— o/  Stoet,  ChatUb  and  Commoditiu, 

1.  fn  the  sale  and  assignment  of  a  judgment,  without  recourse,  there  isna 
implied  warranty,  that  the  Judgment  and  proceedings  are  free  of  er* 
ror.  The  purchaser  runs  that  risk ;  and  cannot,  in  case  of  a  subae- 
quent  reversal  of  the  judgment,  recover  back,  or  avoid  the  payment 
of,  the  price  paid,  or  stipulated  for  it,  upon  the  ground  of  a  failure  of 
consideration.     Ola$$  vs.  Read,  168. 

3.  DicttH^in  the  sale  of  a  note  there  is  an  implied  warranty,  that  it  is  gen- 
uine— no  forgery.  But  no  warranty  (where  the  assignment  is  without 
recourse)  that  the  authority  of  an  agent,  by  whom  the  note  purporta 
to  have  been  ex^uted,  waa  good  and  sufficient.  Glai$  vs.  Bead,  168. 
See  Condition  preteidmU,  1.  Dower,  1.  Fraud,  1.^  Landtoird  and 
Tenant,  8.    Lieti,  6.    Salee  under  Mkeeution,  3. 
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1.  If  land  be  ■old  gnder  ezecutioD,  to  which  the  defendant  had  only  an 
equitable  title,  or  some  other  claim  not  subject  to  the  levy,  the  sale 
may  be  quashed.    ^drnuW  Heirs  vs.  AoMeO  and  Keiser^  140. 

2.  Perennial  trees  and  plants,  with  their  angathered  produce,  are  inci- 
dents of  the  soil,  and  not  subject  to  execation  ;  all  the  products  of 
annual  plantiafp  and  cultivation  are  personal  property,  subject  to  sale 
by  the  owner,  and  were,  previous  to  the  act  of  18S4,  subject,  even 
nn^athered  and  unripe,  to  levy  and  sale  under  execution ;  and  the 
purchaaer  may  enter  upon  the  land,  to  mature  and  remove  the  crop. 
Craddoek  vs.  RiddUibmger,  SOS. 

'9.  An  officer  having  levied  upon  a  ^rowin^  crop,  mi|fht  proceed  to  sell  it, 
as  soon  as  advertised  4rc. ;  neither  he,  nor  the  creditor,  was  bound  to 
attend  to  the  future  cultivation,  or  incur  the  risk  of  its  lots  or  injoiy 
while  ripening.     Craddoek  vs.  RiddUibmger^  S06. 

4.  A  bill  of  sale  under  a  fieri  faeioi  is  equivalent  to  a  removal  of  the 
goods,  and  vests  the  title,  free  of  the  landlord's  claim.  Craddoek  vs. 
Riddietbarger,  909. 

B.  If  the  decree,  under  which  real  estate  is  sold,  is  veul,  the  purchaser  ae^ 
quires  no  title ;  if  it  is  merely  erroneous,  his  title  may  be  good,  though 
the  decree  be  reversed.     Coger  vs.  Coger^  971. 

^.  A  decree,  upon  a  bill  for  a  foreclosure  and  sale,  which  orders,  that,  un- 
less the  defendant  pay  so  mnch,  by  such  a  day,  his  "equity  of  redemp* 
tion  in  and  to  the  mortgaged  premises,"  shall  be  sold,  authorizes  the 
sale  of  thai  equUy  on^:— not  of  the  mortgagee's  interest— especially 
where  the  advertisement  and  deed  by  the  commissioner  are  in  confor- 
mity to  the  decree,  and  the  sum  produced  by  the  sale,  inconsiderable. 
Snch  a  deed  does  not  pass  the  legal  title  to  the  estate.  Southard  vs. 
Guthrie,  940. 

T  When  a  sheriff  sammons  a  jury  to  try  the  right  of  property,  and  they 
cannot  agree,  the  claimant  fails  to  succeed,  the  sheriff  is  bound  to  sell, 
and  is  not  liable  to  any  suit  on  account  of  such  sale.    The  Coamum- 
wealth,  for  Sandere,  vs.  Hemdon  4*c.  429. 
See  Qffieer$f  1,  ft.    Comneyaneee,  6, 10, 11.    Lten,  5. 

SCIRE  FACIAS. 

1.  Requisites  of  a  idre  faeiae  against  bail,  under  the  act  of  1899.  FtoU 
vs.  Reynoldi,  94. 

9.  A  idre  faeia$  which  does  not  contain  the  necessary  recitals  and  allega- 
tions to  show  the  legal  right  of  the  plaintiff  to  have  judgment  against 
the  defendant,  is  insufficient,  and  will  be  quashed  on  demurrer.    Frott 
vs.  Reynoldtf  94. 
See  New  Triali,  $.    Fleae  and  Pleading,  1. 

SERVICE  OP  PROCESS. 

1.  1/Vhen  a  writ  ofhabere  foeiae  is  executed  the  judgment  is  satisfied  :  any 
subsequent  hehere  faeiai  on  the  same  judgment,  is  illegal,  and  may  b^ 
quashed.    Fowler  vs.  Currie  et  oL  59. 
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1L  Parties  ousted  by  execution  of  an  allesfal  process,  are  entitled  to  a  writ 
of  rentitntion— by  which  all  may  be  placed  in  statue  quo.  Fowler  vs. 
Cur  ie  et  al,  53 

5.  All  parties  to  a  cause  in  the  Court  of  Appeals,  continue  to  be  parties  in 

the  court  below,  when  the  cause  is  remanded,  and  need  not  be  sum- 
moned. Madi*(fn^$  ExeetUori  <Vc.  vs.  WaUaU*$  £»eetUer<.  6S.  JtfofS 
et  al.  vs.'  SeotU  273, 

4.  Th*»  service  of  a  warrant  oP  forcible  entry  and  detainer  most  be  by  no- 
tice to  each  defendant  in  person— constructive  notice— as  by  copy  left 
&r.  is  insufficient.     Leteit  et  al.  vs.  OfUten^  93. 

5«  Written  notice  leA  at  the  'supposed  most  oommen  place  for  him  (defen- 
dant) to  b<>  found,'  is  not  a  f^ood  constructive  service.  LetsM  et  al.  vs. 
Outteny  95. 

6.  In  a  proceeding  to  ascertain  the  damagfes  to  the  owner,  upon  the  approp 

priation  '^f  land  for  the  Lextni^ton  and  Ohio  Rail  Road,  the  aheriff^s  re* 
turn  muRt  show,  that  all  the  requisitions  of  the  act  incorporating  the 
enmoany  (§  15)  have  been  complied  with.  Harper  vs.  Leseingtan  and 
Ohio  RtU  Ifoad  Company,  9X1. 

7.  The  shertiT  may  make  a  return  aAer  the  case  has  been  reversed,  and  re- 

manded for  new  proceed inflfM— on  which,  if  it  is  sufficient,  the  court 
may  give  judgment.     Rid^  937. 

9.  ft  is  not  indispensable  that  the  notice  to  the  owner  of  the  land»  should 
be  bv  personal  service.    At<f,  337. 

%  A  return  of  the  writ  ^'executed"  implies  a  legal  notice  to  the  owner  of 
the  land.     Rid,  337. 

11.  Upon  an  application  to  a  county  court,  fo  a  partition  of  estate  descend- 
ed, among  the  heirs,  it  must  be  shown,  by  afidavit,  that  such  of  them 
as  do  not  ant>«Mir,  have  been  duly  served  with  notice.  Palmer  vs.  Pal- 
mer and  otkeri,  S90. 

13.  An  officer,  having  an  execution  against  a  defendant  whose  property  is 
upon  the  possessi^ms  of  a  stranger,  may  enter  upon  the  stranger's 
land,  and  go  into  his  bnildinga — breaking  open  out-houses,  and  enter- 
ing into  the  dwelling  house  when  it  is  found  open,  to  levy  on  the  de- 
fendant's goods.  Bat  these  things  the  officer  does  at  his  peril :  if  the 
defendant  has  nothing  upon  the  premises  subject  to  the  levy,  the  officer, 
the  plaintiff  directing  him,  and  those  assisting  will  be  deemed  trespass- 
ers ah  initio.     Walker  ^e.  vs.  Fox,  405. 

IS.  An  officer  cannot  lawfullv  enter  by  force,  into  a  dwelling  house,  (to  liAr 
the  latch  and  enter,  is  to  enter  by  force)  to  levy  an  execution  on  the 
goods  of  the  owner,  or  any  other  goods  deposited  there  without  fVand 
or  covin  ;  nor  to  serve  civil  process  upon  any  of  those  who  dwell  in  the 
house.  But  the  occupant  of  a  house  cannot  use  it,  to  protect  the  goods 
of  others'  from  execution,  or  to  screen  strangers  from  the  service  of 
process  ;  and  where  goods  have  been  deposited,  or  strangers  have  tak- 
en shelter,  in  the  bouse,  for  such  purposes,  and  are  not  surrendered 
upon  the  requisition  of  the  officer,  he  may  break  open  the  house,  and 
goin,  to  serve  his  process.     fFalker  ^crs.  Few,  405. 
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14.  A  constable  may  exeente  an  attachment  for  a  debt  above  £5 ;  bat  hav* 
ing  done  so,  he  must  deliver  the  process  and  property  to  the  sheriff  of 
his  connty,  who  is  to  proceed  with  it  as  though  he  had  levied  it  hiss- 
self.  A  return  by  the  constable  will  not  anthorize  judgment  upon  it } 
the  attachment  will  be  dismissed.  MeMeigkin  vs.  BetUty  -md  Jokn^ 
son,  459. 
See  Decree$i  «.    Porfces  to  SuiU  in  Chancery,  8. 

SET-OPP. 

1.  Liquidated  demands  only  can  beset  off  against  each  other,  at  law.  The 
right  is  mutual,  and  if  the  demand  of  either  party  is  unliquidated) 
there  can  be  no  set-off.  Set-cfff  of  demands  ascertained,— or  depend-* 
ing  on  mere  computation , — may  be  pleaded  in  assumpsit,  or  sovenant, 
-lis  well  as  in  Bebt.  But,  where  the  demand  of  the  plami^^  or  that  of 
the  defendMt,  depends  on  proof,  the  plea  is  inadmissible.  In  this  ease, 
upon  a  note,  payable  in  meh  money  m  tsw  received  ai  &  eerUrin  hank, 
the  plea  of  setoff  is  held  to  be  bad-^the  tabte  of  the  money  being  un- 
certain.   Hmwa  f  Co.  vs.  PteaeaniM  and  Bridges,  369. 

9.  If  a  partial  payment  be  made  upon  a  nota,  which  is  afterwards  paid  in 
full,  or  merged  in  a  renewal,  without  deduction  of  the  partial  payment, 
that  may  then  be  considered  as  so  much  money  had  and  received  by 
the  payee,  to  the  use  of  the  party  who  paid  it ;  and  he  may  maintain 
^assumpsit  for  it,  or  may  plead  it  as  a  set-off,  pro  tmUo,  against  the  new 
note.  It  cannot  be  deemed  a  payment  on  the  new  note,  not  executed 
until  after  the  money  was  paid.  Wake  et  ol.  vs.  The  Bonk  of  the 
CommomoeoUK  S94. 

9.  Sale  of  land  ;  vendee  puttftposfesnon,  under  a  covenant  for  the  title ; — 
vendor,  from  inability,  without  fraud,  fails  to  make  the  title;  vendee 
abandons  the  possession,  brings  his  action  on  the  covenant,  and  recov- 
ers  the  purchase  money  ond  iniereei.  The  vendor  is,  in  equity,  entitled 
to  compensation  for  the  use  of  the  land,  as  a  set-off  against  the  inter- 
est. The  vendee  is  sccountable  for  rents  and  profits,  and  fbr  waste, 
daring  the  time  he  held  the  possession,  and  is  entitled  to  an  allowance 
for  improvements,  viewed  as  additiona  to  the  value  of  the  land  when  it 
was  abandoned  ;  the  balance  against  the  vendee,  on  an  account  com- 
prising those  items,  to  be  set  off  against  the  interest  included  in  his 
judgment    Lowry  vs.  Co«'«  Enecutor  and  hein,  469. 

SETTLEMENT— SETTLER. 

1.  The  meaning  of  the  terms  'settler'— 'settlement,'  as  used  in  the  Ken- 
tucky statutes  generally,  discussed,  by  Judge  Underwood,  in  a  dissent. 
Doom  vs.  Foan^.Sll. 

.2.  Requisites  of  the  seven  years  law,  to  enable  a  settler  to  avail  himself  of 
ito  protection,    pr.  Judge  Underwood.    Davis  vs.  Youngs  SIS. 
See  LimitaiioM,  10,  11,  18, 15. 

SEVEN  YEARS  LAW. 

See  LimitaHonif  10, 11, 13, 16« 
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1.  S^>eiety  at  Pteasani  HID,  Mercer  County,  Kentucky.^^Their  articles  of. 
association,  called  "the  covenant."  Gas$  and  BaiUa  vs.  WUkUt  4*c.. 
170-2. 

S.  It  is  clear,  that,  because  ef  the  third  article,  there  can  be  no  diyision  of 
the  effecu  oeeording  to  %ohai  each  member  brcughi  in;-  and  equally 
clear,  upon  the  whole  covenant,  that  the  inleni  it,,  that  the  whole  pro- 
perty and  labor  of  each  member  shall  be  devoted  to  "the  church,''  as  a 
qua$i  corporation,  for  "charitable  purposes,"  the  support  of  continuing 
members  &c.  forever:  and  the  question  is,  whether  such  a  covenant  is. 
valid  in  law.    Ihid,  1X3. 

3.  The  grounds  upon  which  the  right  of  the  seceding  niembers,  to  have  a< 

partition  of  the  property,  is  asserted.  Gase  and  Bania  vs.  WilhiU  4*^. 
174. 

4.  The  EngJish  statutes- of  mortmain  and  of  chariuble  and  superstitious 

uses  have  ever  been  construed  as  applying  to  earparatiom  exclusively. 
The  33  of  H.  VIII.  c.lO,  which  declares,  that  certain  feofmento,  mada. 
in  trust,  to  the  intent  to  have  obiu  perpetual,  the  continual  services 
of  a  priest  &c.  shall  be  w)id,.  have  never,  to  this  day,  been  held  to  in- 
validate trusts  made  for  charitable  and  useful  purposes  not  deemed  ntr 
per$titiou8.     Qau  and  Bonta  vs.  Wiikiie  4*c.  175. 

5.  The  use  created  by  the  covenant  of  the  Shakers,  is  not  such  as  would  be . 

held  superstitious  in  England;  nor  is  there  any  thing  illegal,  according 
to  the  lawa  of  this  state,  in  the  uses  to  which  their  property  is  devoted. 
[See  the  views  of  Judge  Underwood,  in  his  Dissent.]  Here,  where  the 
constitution  guaranties  freedom  and  equality  to  all  religions,  it  is  not 
competent  for  the  legislature,  or  courts,  to  denounce  a  use  or  trust  made 
for  the  benefit  of  any  religious  society ,  as4i  at^ereiUioui  use.  Oa$$  and 
Bonta  vs.  WilhiU  4-c^  176. 

6.  The  clause  in  the  Shaker's  ^'covenant"  thai  permits  the  trustees^  witlk. 

the  assent  of  the  society,  to  make  donations  to  strangers— permissive 
merely,  and  indefinite  as  to  amount — is  entitled  to  no  influence  upon 
the  question  whether  the  trust  is  for  a  charitable  use.  Gau  andBonia 
vs.  Wilhite  4-e.  179. 

7.  The  objects  and  purposes  of  the  society  and  association  called  Shakere 

considered;  and  determination  that  those  objects  and  purposes  are  such 
as  must,  in  this  state  and  under  our  constitution,  and  laws,  be  deemed 
charitable  and  pious;  and  that  the  trust  and  use  oreated  by  "the  cove- 
nant,'* or  articles  of  agreement  among  the  members,  are  valid  in  law. 
Ga$$  and  Banta  vs.  fVilkite  4-e.  180.  The  views  of  Judge  Underwood, 
in  his  dissent.     185-303. 

S.  The  poor  &c.  though  not  expressly  provided  for,  by  the  Covenant  of  the 
Shakers,  are  not  excluded  from  the  benefits  of  the  charity.  Gai$  and 
Bania  vs.  JFilhiie  4-e.  180. 

9.  The  trust  esUblished  by  the  Shakers'  "covenant,"  is  not  void  as  being 
a  perpehdiy;  for  where  a  trust  is  for  a  chariuble  use,  its  being  a  per- 
petuity is  no  objection  to  it.    Gas$  and  Bania  vs.  fVilkUe  4*e.  ]€3. 


Digitized  by  VjOOQIC 


564  INDEX. 

SHAKERS— cofiHnutd. 

10.  ^*The  covenant"  of  the  Shakers  ia  not  a  covenant  in  restraint  of  th« 

freedom  of  relii^ious  faith.     Gat$  and  Bonta  vs.  fVilhite  ^e.  183. 

11.  Shakers  seceding  and  withdrawiiig,  cannot  cooipei  the  society  to  distri* 
bute,  or  allow  to  them,  any  portion  of  the  common  property.  Gom  and 
BofUa  vs.  Wilkite  ^e.  185. 

12.  Dissent,  by  Judge  Underwood-^^ho  is  of  opinion,  that  the  statute  49d 
Elizabeth,  does  not  embrace  the  **covenaiit"  of  the  Sliakers,  and  the 
trust  and  nses  thereby  created j  that  their  property  is  not,  in  fact,  de- 
voted to  charitable  ases,  within  the  meaning  of  that  statute.  That  if 
the  covenant  be  construed  as  an  agreement  to  forfeit  the  estate  of  the 
covenantor,  upon  his  changing  his  religion,  it  is  an  agreement  without 
consideration;  contrary  to  the  spirit  of  the  constitution,  and  void. — 
That  the  effect  of  the  covenant,  so  far  as  relates  to  the  properly  oi'  the 
society,  is  merely  to  constitute  a  general  partnership,  tor  ao  unlimited 
time, — connected  with  an  agreement,  that  the  property  shall  be  pre- 
served and  increased  by  the  industry  and  care  of  the  members,  ao  long 
as  they  respectively  live,  and  the  share  of  each,  u}xm  his  death,  pass 
CO  the  survivors.  That  this  is  a  partnership  fri-m  which  any  men. tier 
may,  at  will,  withdraw,  without  relinquishing  his  interest  in  the  joint 
property;  and  that  a  member  may,  at  any  time,  declare  the  partner- 
ship, as  to  himself,  dissolved,  and  demand  his  due  share  of  the  joint  ef- 
fects: which  declaration  and  demand,  should  be  sanctioned  and  sus- 
tained by  the  chancellor,  and  decreed  accordingly — without  further  in- 
terference, however,  with  the  rights  or  interests  of  those  who  may 
choose  to  remain  in  the  society  and  continue  the  partnership  in  the 
common  property.    Gas$  and  Bonta  vs.  Wilhite  4^*  l^^* 

See  CharitabU  Umcm,  ft 

SLAVES  AND  SLAVERY. 

1.  Slaves^though  they  descend  and  pass  as  real  estate,  (by  statute,)  do 

not  vest  in  the  heirs,  without  the  assent  of  the  personal  representa- 
tive, in  whose  hands  they  are  (by  the  same  statute)  assets,  and  in 
whose  hands  alone  they  can  be  reached  by  creditors.  fVelU  vs.  Bow- 
Ung*i  Heirs,  43. 

2.  The  property  of  heirs  in  slaves  inherited,  does  not  render  them  liable  to 

judgment,  upon  the  obligation  of  their  ancestor.  When  there  is  nei- 
ther executor  nor  administrator,  the  title  to  the  slaves — like  the  title 
to  the  personal  property — rests  in  abeyance.  Wells  vs.  BowUng'^ 
Hein,  43. 

3.  Where  the  condition  of  a  penal  bond,  or  the  effect  of  a  covenant,  is,  that 

the  obligor,  or  covenantor,  shall  restore  or  deliver  a  certain  slave,  at  a 
•  specified  time, — and  after  the  execution  of  the  writing,  and  before  the 
time  for  the  restoration  or  delivery  of  the  slave,  he  runs  away,  or  dies, 
and  the  obligor,  or  covenantor,  cannot  reeover  him,  by  proper  efforts 
and  diligence,  he  shall  be  excused  from  performance;  and  no  action 
can  be  maintained  against  him  for  this^breach.  Keas  et  a/,  vs.  Yew- 
elly  348. 
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S5LAVES  AND  SLAVERY— con/intted. 

4.  Detinue  cannot  be  maintained  for  a  slave  afler  his  deatii :  thougli  it  may 

be  maintained  where  the  defendant  has  parted  with  the  possession,  or 
where  the  slave  was  in  being  when  the  action  was  instituted,  but  died 
afterwards.     CtUdweU  vs.  Femoiek,  dSS. 

5.  Extracts  from  the  Statute  of  Pennsylvania,  for  the  gradual  abolition  of 

Slavery,  482. 
6*  All  persons  born  in  Pennsylvania,  since  the  act  of  that  state,  for  the  grad- 
ual abolition  of  slavery,  took  edect,  in  17S0,  were  born  Tree.  Those  then 
in  slavery  there,  continued  so.  Children  born  afterwards,  who  but  lor 
the  act  would  have  been  slaves,  became  apprentices — with  all  the  lia- 
•  bilities  and  immunities  of  white  apprentices — bound  to  serve  those  to 
whom  as  slaves  they  would  have  belonged,  until  they  attained  twenty 
eight  years  of  age:  unless  those  entitled  to  their  services,  as  apprenti- 
ces, abandoned  them,  when  they  were  to  be  bound  out,  lor  the  same 
term,  by  the  overseers  of  the  poor.  Barringtons  vs«  Logan's  Adtninis- 
traton,  48S. 

7.  Partus  sequitur  ventrem  is  the  law  of  Kentucky.    No  one  born  here  of 

a  free  %ooman,  can  ever  be  a  slave.  The  birth  right  is  determined  by 
the  lex  loei.    Barringtons  vs.  Logan's  Mministrators,  484. 

8.  A  womad  born  of  a  slave,  in  Pennsylvania,  since  1780,  though  subject 

to  apprenticeship  till  twenty  eight  years  old,  was  born  iree.  And  ner 
children,  though  born  in  Kentucky,  and  within  the  period  of  the  mo- 
ther's apprenticeship,  are  unqualiiieuly  free.  Barringtons  vs.  Logan's 
Administrators f  484. 

9.  The  children  born  in  Kentucky,  of  a  bond  mother,  that  was  a  slave  in 

Pennsylvania,  when  their  abolition  act  passed,  in  1780,  and  so  not 
emancipated  by  that  act— are  slaves  for  lite  in  Kentucky.  1  Bibb,  615. 
Barringtons  vs.  Logan's  Adminislrators,  485. 

10.  A  coloured  person  born  in  Pennsylvania,  who,  by  the  act  abolishing 
slavery  there,  was  subject  to  apprenticeship  till  twenty  eight  years  old, 
may  be  held  to  the  like  service,  for  the  same  term,  here:  but  is  not  a 
slave.    1  Bibb,  615.    Barringtons  vs.  Logan's  Administrators^  485. 

See  Possession  of  Slaves^  1,  3,  8. 

SPECIFIC  EXECUTION  OP  CONTRACTS. 

See  Eiquityt  6.    Executors  and  Administrators,  18,  15. 

STATUTES— Coiw/nicft'on  of. 

1.  When  a  penal  statute  is  repealed,  or  so  modified  as  to  exempt  a  class  of 
cases  from  its  operation,  violations  committed  before,  aB  well  as  those 
committed  after,  the  repeal  or  modification,  are  exonerated — unless 
some  private  right  will  be  divested  by  it.  The  Commwiwealth  vs. 
Welch,  380. 

3.  Where  a  penal  statute  gives  "the  amount  recovered,"  or  part  of  it,  to 
a  prosecutor,  his  title  to  it  depends  upon  the  recovery ;  till  which,  he 
has  no  vested  right  that  will  prevent  a  repeal  of  the  statute  from  dis* 
charging  an  oflender.     The  Commonwealth  wa,  Welch,  881. 
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STATUTES,  mtstruction  of^&mtiniied. 

3.  Act  of  1833  declares  thai  the  previoua  acta  against  gamiog  are  not  repeal- 

ed by  it.    Hiekfn&n  vs.  LiUUpage,  345. 

4.  Though  an  act  may  declare,  that  it  is  not  to  repeal  any  pre-existing 

statute  on  the  same  subject,  still,  if  any  provision  ol' a  pre-existing  stai- 
ote  is  clearly  inconsistent  with  the  new  act,  so  far  it  must  be  repealed 
of  necessity.    Hickman  vs.  Littlepage,  345. 

STATUTE  OP  FRAUDS. 

See  Possession  of  Slaves,  1 , 2. 

STEAM  BOAT. 

1.  A  part  owner  of  a  boat  may  keep  it  employed,  and  will  not  be  accounU- 
ble  to  the  others,  if  it  is  lost  or  damaged  in  the  usual  trade.  TAoma 
vs.  SofUhard,  mid  e  eonverso,  433. 

3.  A  party  who  has  instituted  a  suit  to  snbject  a  vessel  or  boat  to  sale,  Co 
satisfy  demands  to  which  she  is,  or  can  be  made,  liable,  cannot  trans- 
late the  litigation,  by  sending  her  to  a  foreign  port,  and  there  libelling 
her  himself.  But,  as  part  owner,  he  may  send  her,  in  her  accustomed 
trade,  to  a  foreign  port ;  and  if  she  is  there  libelled  by  another  party, 
ivho  may  legally  subject  her  to  sale,  the  former  may  intervene,  and 
claim  his  share  of  the  proceeds ;  and — te  prevent  them  from  being  dis- 
tributed entirely  to  others — may  bring  in  all  his  claims  u|ion  the  ves- 
sel or  boat ;  thus,  in  effect,  transferring  the  jurisdiction,  rendering 
his  first  stfit  nugatory,  and  subject  to  dismissal.  Thorns  vs.  Sonihard, 
and  e  eonverso,  484. 

3.  Mortgage,  Pledge  or  Hypothecation  of  a  Steam  Boat.  See  i^ecordiiig,  1. 
See  Lien,  7,  8.    Jurisdieiion,  10. 

SUPERSTITIOUS  USES. 
See  Charitable  Uses. 

SURETIES. 

See  Principal  and  Sturetj^,    Also,  Officers,  4,  5.    Evidence,  38. 

SURVEYS. 

See  Boundaries,  1 

TAVERNS  AND  TIPLING  HOUSES. 

1.  Taverns  where  no  liquors  are  retailed,  and  not  in,  nor  within  haifa 
mile  of,  a  town  or  city,  may  be  kept  without  license.  An  act  of  1834 
repealed  all  laws  requiring  such  tavern  keepers  to  obtain  licenses. — 
The  Commonwealth  vs.  Wekh,  330. 

3.  The  Commonwealth,  suing  for  a  fine  for  keeping  a  tavern  (where  no  li- 
quorls  retailed)  without  a  license,  must  show  that  it  was  kept  in  a  town 
or  city,  or  within  half  9  mile  of  one  :  she  roust  make  oat  the  whole 
case  by  proof.     The  Commonwealth  vs.  fVelch,  330. 

3.  For  keepmg  a  tippling  house,  the  offender  incurs  a  penalty  of  sixty  dol- 
lars—the aggregate  of  ten  dollars  imposed  by  an  act  of  1793,  and  of 
fiftv  doHars  imi^osed  *«  in  addition"  by  the  act  of  1831.  Barnes  vs.. 
The  Comm&i\wealihi  389. 
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TAVKRNS  AND  TIPPLING  HOUSES— cowtfnticil. 

4.  Evidence  that  a  mun^oM  liquor  by  retail,  which  Was  Jronk  in  the  house 

where  it  was  bought,  authorizes  the  inPerence  that  he  kept  a  tippling 

house.    Bamei  vs.  The  Commonwealth,  989. 
6.  A  tavern  license  should  designate  the  house  where  the  tavern  is  to  be 

kept,  and  will  not  serve  for  any  other  house,  it  is  not  transferable  from 

house  to  hous**,  bv  the  removal  of  the  tavern  keeper.  Barnes  vs.  The 

Commonwealth,  S99. 

6.  Upon  the  trial  of  an  indictment  for  keeping  a  tippling  house  at  a  certain 

time,  evidence  of  an  offence  committed  at  an  after  time,  is  inadmissible. 
Bamei  v9.  The  Commonwealth,  990. 

7.  A  license  having  been  granted  to  one  man,  to  keep  tavern  in  a  particular 

-house,  from  which  be  afterwards  removed— another  being  indicted  for 
retailing  spirituous  liquors  in  that  house,  may  show  that  he  did  it,  as 
the  agent,  or  partner,  and  under  the  license  of,  him  to  whom  it  was 
granted;  and  mav,  on  that  ground,  be  acquitted  by  the  jury.  Barnes 
vs.  The  Commonweallh,  990. 
See  Statuiei.  1. 

TRAVERSE. 

See  Forcible  Eniry  and  Detainer. 

TRESPASS. 

1.  One  having  a  right  of  entry  upon  land,  may  enter  (without  the  aid  of  a 
habere  fireias)  agaiQst  the  will  ^f  a  tenant  in  poeseasion,  if  he  can  do  so 
peaceably,  and  without  trespassing  upon  the  person  or  rightful  proper- 
ty of  the  tenant ;  and,  though  he  may  be  turned  out  again  by  warrant 
of  forcible  entry  and  detainer — trespass  quare  clausum  fregtt  will  not 
lie,  for  he  may  plead  Uberum  ienemenliumy  and  justify  under  his  right 
of  entry,  Yeaies  vs.  JiUin,  194. 
See  Huehand  and  Wife,  9,  4.  detiont  4,  6,  6, 7.  Service  of  Process,  12, 

TROVER. 

See  Action,  1.    Husband  and  Wife,  9,  5.    Pleas  and  Pleading,  10. 

TRUSTS. 

See  Conveyances,  3.    Shakers.    Charitable  Uses,  3. 

USURY. 

1.  Where  one  party  delivers  to  another,  depreciated  bank  notes,  and  takes 
an  obligation  for  their  nominal  amount,  payable  in  specie,  at  a  futiire 
day,  with  interest — the  transaction,  nothing  else  appearing,  jngaM)^'^ 
taken  to  be  a  usurious  lending.     WarfieWs  Mministrauiffvs,  Bos- 
weU  4-c.  235. 

VENDOR  AND  VENDEE. 

I.  A  purchaser,  pendente  lite,  from  the  landlord  of  tenanu  sued  in  eject" 
ment,  is  bound  by  the  judgment,  forj  or  against,  them.  Jones  vs. 
Chiles,  94. 
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VENDOR  AND  YEHDEE—ccfUinued. 

9.  A  vendee  required  to  surrender  a  turpltu  of  iand,  may  elect  from  which 
end  or  side  of  the  tract  it  shaH  be  taken.     HarrUm  vg.  TalbQi,  268. 

3.  Vendee  isTJot  liahle,  in  assumpeit,  for  use  and  occupation,  upon  a  re- 

scission of  the  contract  of  sale.    Jtmei  et  al.  vs.  Tipton,  295. 

4.  The  vendor  of  land,  is  a  trustee  (pendinjf  the  executory  contract)  of  the 

lepal  title,  for  the  vendee;  who  is^  in  turn,  the  trustee  of  the  unpaid 
purchase  money,  for  the  vendor ;  and  if  they,  or  either  of  them,  dies, 
even  before  the  time  for  complctinfr  thecontract,  the  heirs  and  person- 
al representatives  occupy  the  same  attitude.  MuddrmoU  Exeeutor$  i^t. 
vs.  Mu^drovi^i  Heirnfye,  89? . 
See  Lunacy  and  Lunaiies,  3, 4. 

VESTED  RIGHTS. 

See  StatuUs,  2. 

VOID  AND  VOIDABLE. 

1.  An  order  .ex  tending  the  demise,  in  ejectment,  made  after  the  judgment 

and  ex  partem  is  not  merely  voidable,  but  void.  CoghiWs  Heir$  v&. 
BwrrU*,  57. 

2.  The  court  of  appeals  will  not  decide  whether  a  decree  is  void  or  not,  in 

a  case  where  a  purchaser  under  it  is  no  party.     Coger  vs.  Coger,  271 . 

3.  A  lunatic  makes  a  deed,  and  afterwards,  when  sane,  conveys  the  same 

land  to  another  fifrantee,  though  the  first  deed  is  not  absolutely  void, 
the  subsequent  grantee,  because  of  the  privity  of  contract  between 
him  and  the  lunatic,  may  avoid  it.    Catet  &c.  vs.  Woodion,  454. 

WARRANTY. 

1.  In  the  sale  and  assisrnment  of  a  judgment,  without  recourse,  there  is  no 
implied  warranty  that  the  judgment  and  proceedings  are  free  of  error. 
The  purchaser  runs  that  risk  ;  and  cannot,  in  case  of  a  subsequent  re- 
versal of  the  judgment,  recover  back,  or  avoid  payment  of,  the  price 
paid,  or  stipulated  for  it,  upon  the  ground  of  a  failure  of  consideration. 
GtastvB.  Read,  169. 

3.  Dicta^\n  the  sale  of  a  note  there  is  an  implied  warranty,  that  it  is  gen- 
vine — no  forgery.    But  no  warranty  (where  the  assignment  is  without 
recourse)  that  the  authority  of  an  agent,  by  whom  the  note  purports 
to  have  been  executed,  was  good  and  sufficient.     Ola»$  vs.  Read^  168 
See  Condition  precedent,  1     Gift,  9. 

WASTE. 

1.  For  common  wear  and  tear,  in  the  prudent,  ordinary  use  of  land,  the  oc- 
cupant is  not  answerable.  For  waste  and  deterioration  caused  by 
gross  neglect  or  mismanagement,  he  must  account.  9ViUiam8  vsi 
Rogersy  .176. 

WIDOW. 

See  Dower. 
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WILLS. 

1.  Parol  evideoce  ia  admissible  to  shovv  that  there  is  a  latent  ambiguity  la 
a  will,  upoi^  the  face  of  which  there  is  nothing  apparently  ambiga- 
ous—to  explaJA  the  ambiguity.     Tudor  vs.  Terrd  et  id.  48. 

9.  A  testator  devises  to  bis  wife,  for  Iife>  certain  slaves,  described  Jo  the 
will  by  their  fideen  names— ^o  of  the  fif^n  by  the  name  of  "Phil- 
lis."  It  ap^)ears,  by  parol  proof,  that  the  the  testator  had  but  filleen 
slaves,  and  only  one  named  "Phillis"-rbut  had  one,  not  named  in  the 
will,  called  Fkdip,  The  whole  will  together  indicating  that  the  tiesta- 
tor  intended  that  bis  wife  s.l^ould  have  all  his  slaves  daring  her  life,  it  is 
presumed  that  "Phillis','  was  inserted  in  the  will,  in  one  instance, 
when  Philip  was  intended,  and  so  held  that  Philip  pasaed,  under  the 
devise,  to  the  widow.     T^4or  vs.  Ttrr^l  et  ol,  49.-r-But— 

i3.  A  devise  not  found  in  a  will,  oanno^  be  established,  or  supplied,  by  parol 
proof,  though  it  may  appear  eypr  so  clearly,  that  it  was  the  intention 
of  the  testator  to  have  had  auch  a  cla\ise  inserted.  Tudor  vs.  Terrel 
et  al.  49. 

^.  A  recital  of  circumstances  tending  to  elucidate  the  intention  of  a  testa- 
tor and  explain  the  ambiguity  shown  to  ezisjt  in  a  will.  Tudor  vs. 
Terrel  et  aL  51. 

6.  The  style  and  tenor  of  the  whole  will  should  be  n^tended  Co^in  deciding 
upon  the  power  of  the  executors  under  a  par:tic.alar  clause.  Jdul- 
drowse  HeirU  vs.  Fox^i  Hein's  ^-c.  32. 

6.  The  wilt  was  proved  and  admitted  to  record  in  the  county  court ;  and 
aflerwards  (without  fault  of  the  executor  or  clerk)  was  lost.  Upon 
the  trial  of  a  writ  of  error  bro^ught  to  reverse  the  order  establishing  the 
will,  a  sworn  copy  being  produced,  this  court  dispensed  with  the  pro- 
duction of  the  original,  received  proof  of  its  due  execution,  and  affirm- 
ed the  decision  of  the  county  court.    Lane^e  Will,  106. 

.7.  To  the  general  rule,  that  a  married  woman  can  not  make  a  will,  there 
are  exceptions.  In  certain  cases^  and  for  certain  purposes,  her  will  w 
valid.  But  her  will  disposing  of  personalty,  cannot  be  received  in  a 
court  of  law  or  equity,  without  previous  probate,     Vatee*  Will,  216. 

8.  The  statute  of  wills,  section  1,  applies  to  lamJ  only--«nd  the  like  statute 
of  H.  8,  has  never  been  held  to  prevent  a /erne  ^overi  from  devising  land 
under  a  power  of  appointment.     Yates^  fViUf  ^16. 

S,  Formerly,  in  Elngland,  probate  of  the  will  of  a  married  woman  was  re- 
fused, if  the  husband  objected  :  otherwise  now.     Kales'  fVill,  216. 

)0.  Where  the  will  of  a  feme  covert  is  offered  for  record  in  the  county 
court,  it  should  appear,  jvnma /oete,  that  she  had  authority  to  make  a 
will ;  and  then  the  court,  without  undertaking  to  investigate  the  suffi- 
ciency of  the  authority,  should  admit  proof  of  the  due  execution,  and 
order  the  will  (if  proved)  to  be  recorded— leaving  it  to  other  tribunalt 
to  decide  upon  its  effects.  But  the  order  should  bo  so  limited  as  not  to 
deprive  the  husband  of  his  right  to  administer  on  such  other  estate  of 
his  wife,  as  was  not  subject  to  her  disposal  by  will — of  which  adminis- 
tration should  be  granted  to  him..    Yates^  7Ft7/,  217. 

Vol.  ii!  «    ■ 
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WILLS-^con^nad. 

11.  lo  Eoflajid,  if  the  husband  dies  ioteatateiui  to  a  part  only  of  his  pei> 
jBooftlty^  a  share  of  that  part  gt>ea  :to.tbexFidow ;  though  she  takes  s 
devise  also.  Qiiersf— whether  k  cuo  heao,  under  the  statute  of  this 
sMte.    Shmt^M  devisees  vs.  86Mel*04Mlmtm9tr4Uor,  843. 

19.  The  tiMkJefiMey  of  a  provision  made  for  a  widow,  by  the  will  of  the 
husband,  does  not  authorize  a  decree  in  her  favor,  for  dower  or  distriba- 
tion,  unless  she  has  duly  re^Dunced  the  provision  made  for  her  by  the 
will.    Shano^i  deviteee  vs.  ShmoU  adminuirtUor,  S49. 

VS.  The  filing  of  a  bill  by  a  widow,  for  dower  ^e.  is  not  equivalent  to  a  re- 
nunciation of  the  provisions  of  the  will ;  the  renunciation  must  be  made 
in  the  mode,  and  within  thetiioe«  required  by  the  statute.  Shawns  de- 
meeee  vs.  8hmo*$  iMfq^mMlrofer,  84S. 

14.  A  testator,  by  his  will,  emancipates  a  servant,  and  requires  that  his  son, 
•   who  is  the  principal  devisee  and  executor,  sbltll  furnish  him  with  food 

and  raiment  during  life:  by  this  wMlj  properly  .construed,  the  emanci- 
pated servant  ie,  under  all  circumstances,  entitled  to  victuals  and  clothes 
suitable  for  one  in  his  condition :  not  only  when  he  is  old  and  infirm,  but 
while  he  is  well  able  to  support  himself  by  his  own  industry.  Yomig 
vs.  SlaugMert  S85. 

15.  An  esUte  In  land  does  not  pass  by  nunet/q^uHve  will.  Palmer  vs.  Fair 
fner  and  others,  390. 

16.  Case  of  a  nuncupative  will — witnesses  competent  at  the  time  the  will 
was  made,  but  interested  wheh  it  was  offered  for  record^^^uestion  up- 
on the  admissibility  of  the  testimony.     €HlVs  Will,  447. 

17.  A  Minevpative  will  cannot  be  proved  by  one  who,  when  called  as  a  wit- 
nes8,ia  interested  in  its  being  established — though  he  did  not  acquire 
his  intertat  till  after  the  will  was  published.— If  one  who  is  entitled  to 
« legacy  under  a  wit),  dies,  his  heirs  or  devisees,  whose  portions  will  be 
.enlarged  by  establishing  it,  are  not  competent  to  prove  it — notwithstior 
ding  he  whose  will  they  are  to  prove,  died  first,  and  they,  at  the  time  it 
was  made,  were  disinterested.     OH^s  Will,  449. 

tid.  A  bequest  to  a  subscribing  witness  to  a  will,  that  cannot  be  proved  with- 
out him,  is  void  ;  and  if  he  is  entitled  to  a  portion  in  case  the  will  is  re* 
jected,  so  much  of  the  portion  as  does  not  exceed  -ttie  value  of  the  be* 
quest,  is  saved  to  him.  Act  of  '97,  §9.  Query— can  this  act  be  SQ 
eonstrned  as  to  embrace  the  witnesses  to  nuncupative  wills?  It  ^oes 
not  apply  to  those  who  haye  no  bequest  in  the  will  they  are  called  to 
prove,  but  which  they  are  otherwise  interested  in  establishing.  GUh 
WiU,  450. 
flee  Sales  ofLmid,  8.    LimitoHons,  4.    Fovoers,  5.    Dovuer,  6. 

WITNESS 

1.  An  obligor  is  a  competent  witness  to  prove -that  a  replevin  bond  wss 
only  acknowledged  before  a  private  person,  in  a  trial  between  the  obli- 
gee, and  an  officer  charged  with  a  failure  to  return  an  ex^ution  found- 
ed on  the  bond.     WiUiams  ei  al.  vs.  Hall,  97. 

^.  A  distributee  may  divest  himself  of  interest,  and  become  a  competent  wi^- 
^essj  by  releasing  the  executor.    Boon  vs.  NeUonU  heirs^  391. 
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WITNESS— conrtn«€(i. 

3.  Suit  by  an  executor ;  plea  of  paymeni,  and  issue  thereoK  a  distributee 

is  a  competent  witness  for  the  executor:  for  a  judgement  against  him, 
upon  that  plea,  whouid  lend  to  show  him.  accountable,  not  to  exonerate 
him  from  liability  to,  the  distributees ;  nor  would  it  increase  their  lia- 
bility to  creditors  of  the  decedent,  as  the  the  distributees  are  only  ae- 
countable  fbr  what  they  have  received.    Boon  vs.  NeUonU  hetn,  391. 

4,  An  interested  witness  is  not  compt  tent  to  prove  that  he  had  no  interest 

when  the  (acts  to  be  esUblished  by  him  occurred.  If  he  was  then  dis- 
interested, but  became  interested  afterwards  by  his  own  voluntary  act, 
or  the  act  of  another,  and  is  therefore  not  incompetent,  it  must  be  made 
to  appear  by  testimony  other  than  his  own.     OUPi  IVill,  443. 

,<6.  A  nuncupative  will  cannot  be  proved  by  one  who,  when  called  as  a  wit- 
ness, is  interested  in  its  being  established— though  he  did  not  acquire 
bis  interest  till  af\er  the  will  was  published  .—If  one  who  is  entitled  to 
a  legacy  under  a  will,  dies,  his  heirs  or  devisees,  whose  portions  will  be 
enlarged  by  establishing  it,  are  not  competent  to  prove  it— notwithstan- 
ding he  whose  will  they  are  to  prove,  died  first,  and  they,  at  the  time  it 
was  made,  were  disinterested.     CHU^t  WiU^  449. 

6.  A  bequest  to  a  subscribing  witness  to  a  will,  tbat  cannot  be  proved  with- 
out him,  is  void  ;  and  if  he  is  entitled  to  a  portion  in  case  the  will  is  re- 
jected, so  much  of  the  portion  as  does  not  exceed  the  value  of  the  be- 
quest, is  saved  to  him.  Act  of  '97,  §  9.  Query— can  this  act  be  so 
construed  as  to  embrace  the  witnesses  to  nuncupative  wills?  It  doeb 
not  apply  to  those  who  have  no  bequest  in  the  will  they  are  called  to 
prove,  but  which  they  are  otherwise  interested  in  establishing.  GiWs 
WiU,  460. 

WORK  AND  LABOR. 
See«tfsfiiinp«i<,l,3,3. 

WRIT  OP  ERROR. 

1.  A  decree  rendered  upon  constructive  service  of  process,  remains  in 
force — although  the  defendants  may  have  obtained  an  order  to  open  it, 
filed  answers  &c.— until  it  is  »ti  aside  by  sentence  of  the  court,  after 
the  hearing  upon  .the  matter  of  the  answers ; — and  the  pendency  of  a 
suit  upon  the  answers  so  filed,  cross  bills,  ^e.  will  not  prevent  the  pros^ 
ecution  of  a  writ  of  error,  and  reversal  of  the  decree.  Datis*  Hetr^ 
vs.  BefUley,  047. 

>ii.  Where  there  is  a  decree  against  several  absent  joint  defendants,  which 
they  may  open,  or  reverse— one  cannot,  by  obtaining  an  order  to  open 
the  decree  and  filing  his  separate  answer,  afiect  the  right  of  the  whole 
to  their  writ  of  error.    Davis^  Hein  vs.  Bentley^  S47. 

.1.  Persons  who  do  not  appear,  by  the  record,  to  have  been  parties  in  the 
court  below,  and  do  not  show,  by  proof,  that  they  are  connected  in  in- 
terest as  heirs,  or  otherwise,  can  maintain  no  writ  of  error,  and  one 
sued  out  in  their  names,  will  be  quas^ifd.  Stevenz*  hein  vs.  Stevens^ 
vfidoWi  438. 
See  Jwrisdictiorty  7. 
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WRIT  CJF  right. 

1.  A  writ  of  right  abates  by  the  death  of  any  oi  the  demandants.     Gutnei 

2.  Surviving  demandanu  in  a  writ  of  right,  cannot  have  a  judgment  for 

aU  the  land,  when  no  right  of  survivorship  appears  by  the  record.  Nor 
can  any  judgment  be  rendered  in  tha  action  after  an  abatement  as  to 
one  of  several  demandanu,  by  his  death,  whether  the  whole  right  snr- 
Vive  or  not :  for  the  ndt  abates,  and  none  of  the  statutes  authorizing  re- 
vivors,  apply  to  real  actions.     Quine»  vs.  ConnU  Hem,  233. 

WRITLNGS  OBLIGATORY, 

See  Construction^  1.    Bonds,  1.    Release,  1. 
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